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PREFACE. 


Following  the  plan  of  the  previous  volunles  of  the  series  of 
American  Negligence  Reports,  actions  relating  to  Injuries 
TO  Persons  and  Property,  decided  in  the  State  and  Federal 
Courts  during  the  year  1905,  together  with  several  decisions  ren- 
dered in  1906,  being  Negligence  cases  arising  out  of  the  relations 
of  Carrier  and  Passenger,  Landlord  and  Tenant,  Master 
AND  Servant,  Municipal  Corporations,  Steam  and  Street 
Railroad  Companies,  and  all  other  branches  of  the  Law  of 
Negligence,  are  reported  in  this  volume,  19  Am.  Neg.  Rep. 

The  cases  reported  herein  comprise  decisions  in  the  highest 
Courts  of  Alabama,  Arizona,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  District  of  Columbia,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana  (Supreme  and  Appellate  Courts),  Indian 
Territory,  Iowa,  Kansas  (Supreme  and  Appellate  Courts),  Ken- 
tucky, Louisiana,  Maine^  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey  (Supreme  and  Errors  and  Appeals), 
New  York  (Court  of  Appeals  and  Appellate  Division  of  Supreme 
Court),  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Rhode  Island,  South  Carolina,  South  Dakota* 
Tennessee,  Texas  (Supreme  and  Civil  Appeals),  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  Wyoming  and 
the  United  States  Supreme  and  Circuit  Court  of  Appeals. 

Reference  to  the  Table  of  Cases  Classified  according  to 
Facts,  which  precedes  the  Index,  will  enable  the  practitioner  to 
see  at  a  glance  the  nature  of  the  case  reported  herein,  and  thus 
act  as  a  ready  guide  to  a  case  in  point.  The  Table  OF  Cases 
Cited,  which  follows  the  Table  of  Cases  Reported,  shows 
numerous  leading  cases  cited  and  discussed  in  the  cases  reported 
in  this  volume. 

Special  Notes  and  Annotations  bearing  on  Negligence 
Law  appear  throughout  the  volume,  notably  on  ELEVATOR 
Accidents  and  Electricity  Cases. 

[iii] 
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CHICAGO  CITY  fl.  CO.  V.  SCHMIDT. 

Supreme  Court,  Illinois,  October,  1905. 


STREET  RAILWAY  —  COLLISION  OF  CARS  —  PASSENGER  ON 
REAR  BUMPER  STRUCK  BY  FOLLOWING  CAR.  — Where  it  ap- 
peared that  a  passenger  on  a  crowded  street  car  stood  on  the  rear  plat- 
form with  other  passengers,  and  that  when  the  car  stopped  at  a  crossing 
he  stood  on  the  center  of  the  bumper  to  let  the  passengers  have  room 
to  alight,  and  while  in  that  position  a  following  car,  that  could  not  be 
stopped  because  of  the  slippery  rails  in  time  to  avoid  a  collision,  struck 
the  car  upon  which  plaintiff  was  standing  and  seriously  injured  his  foot, 
the  questions  of  negligence  were  properly  submitted  to  the  jury  and  a 
judgment  for  plaintiff  was  affirmed. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  William  F.  Schmidt  against  the  Chicago  City  Railway 
Company.  There  was  a  judgment  for  plaintiff  affirmed  by  the 
Appellate  Court,  and  defendant  appeals.     Affirmed. 

William  J.  Hynes,  Watson  J.  Ferry,  James  W.  Duncan,  and 
C.  Le  Roy  Brown  (Mason  B.  Starring  and  W.  E.  Williams,  of 
counsel),  for  appellant. 

Richolson  &  Levy  (C.  Stuart  Beattie,  of  counsel),  for 
appellee. 

WiLKiNS,  J. — This  is  an  appeal  from  a  judgment  of  the  Appel- 
late Court  for  the  First  District,  affirming  a  judgment  of  the  Su- 
perior Court  of  Cook  county,  in  favor  of  the  appellee  and  against 
the  appellant,  for  $8,000  awarded  as  damages  to  him  for  an  alleged 
personal  injury.  By  leave  of  the  court  the  brief  filed  by  the  appel- 
lant company  in  the  Appellate  Court  has  been  filed  in  this  court, 
from  which  it  appears  that  only  two  grounds  of  reversal  were  urged 
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in  that  court,  viz.:  "  i.  That  the  verdict  is  not  justified  by  the  evi- 
dence ;  2,  for  errors  in  the  giving  to  the  jury  of  improper,  and  the 
refusal  to  give  proper,  instructions."  This  appeal  brings  before  us 
only  such  errors  as  were  urged  in  the  Appellate  Court.  Central 
Union  Building  Co.  v,  Kolander,  212  111.  2*]^  y2  N.  E.  Rep.  50,  and 
authorities  there  cited. 

The  first  of  the  above-stated  grounds  of  reversal  is  evidently  in- 
tended to  raise  the  question  whether  there  was  any  evidence  intro- 
duced before  the  jury  fairly  tending  to  support  plaintiff's  cause  of 
action,  which  question  was  raised  in  the  trial  court  by  the  refusal 
to  give  a  peremptory  instruction  to  find  for  the  defendant.  This 
instruction  was  asked,  and  its  refusal  is  urged  as  error  on  two 
grounds:  First,  that  the  evidence  wholly  failed  to  show  that  the 
plaintiff  was  in  the  exercise  of  reasonable  care  for  his  own  safety 
at  the  time  of  the  accident ;  and,  second,  that  it  fails  to  establish  the 
fact  of  the  defendant's  negligence  as  charged  in  the  declaration. 
The  several  counts  of  the  declaration  charged  that  the  plaintiff  was- 
a  passenger  on  a  car  of  the  defendant,  which  was  followed  by  an- 
other car  running  in  the  same  direction;  that,  when  t^e  car  upon 
which  plaintiff  was  riding  stopped  at  the  intersection  of  Eighteenth 
and  South  Clark  streets  for  the  purpose  of  discharging  passengers, 
the  plaintiff,  to  make  room  so  that  they  could  alight,  had  to  leave 
the  rear  platform,  and  he  stepped  around  to  the  rear  end  of  the  car, 
and  it  was  then  and  there  the  duty  of  the  defendant  to  use  due  care 
about  the  management  of  its  said  second  car,  and  not  to  run  said 
car  against  and  into  said  first  car  and  plaintiff,  yet  the  defendant  did 
not  regard  its  duty  or  use  due  care  in  thaf  behalf,  but,  on  the  con- 
trary, while  the  plaintiff  was  in  the  exercise  of  due  care  and  caution,, 
the  defendant  negligently  and  wrongfully,  with  great  force  and 
violence,  ran  the  said  second  car  against  and  into  said  first  car,  and 
the  plaintiff,  by  means  thereof,  was  injured. 

The  evidence  shows  that  about  the  hour  of  six  o'clock  on  the  even- 
ing of  the  i6th  of  December,  1900,  the  plaintiff  was  a  passenger  on 
the  street  car  which  the  appellant  company  was  running  southward 
on  South  Clark  street,  in  the  city  of  Chicago.  He  boarded  the  car 
at  Van  Buren  street,  and,  the  seats  being  occupied  and  the  aisles 
crowded  with  passengers,  he,  with  others,  stood  upon  the  rear  plat- 
form, which  was  also  crowded.  The  evidence  on  behalf  of  plaintiff 
is  to  the  effect  that  he  stood  upon  the  platform  until  the  car  reached 
the  crossing  of  Twelfth  street,  and  then  stood  with  his  right  foot 
on  the  steps  of  the  car  and  his  left  on  the  comer  of  the  bumper; 
his  body  leaning  against  the  post  of  thetvestibule.     When  the  car 
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reached  the  south  side  of  Eighteenth  street  it  stopped  to- permit 
passengers  to  get  off,  and  it  became  necessary  for  those  on  the 
platform  to  vacate  the  same  in  order  to  make  room  for  those  wish- 
ing to  alight.  A  witness  named  Hamill,  who  was  a  passenger  on 
the  car  and  also  rode  on  the  rear  platform,  testified :  **  The  car 
stopped  at  Eighteenth  street  to  let  some  passengers  off,  and  as  the 
platform  was  very  crowded  some  of  us  had  to  make  way  to  leave 
these  passengers  off,  and  then  the  car  that  was  following  us  run 
into  us,"  The  plaintiff  testified  that  he  stood  on  the  rear  platform 
from  the  time  he  got  on  the  car  because  there  was  no  room  inside, 
and  that  he  paid  his  fare  to  the  conductor  while  so  riding.  He 
says :  *'  I  was  standing  on  the  platform  from  the  first,  and  I  re- 
mained on  the  platform  up  to  Twelfth  street.  I  then  assumed  the 
position  with  one  foot  on  the  step  and  one  on  the  deadwood  or 
bumper,  hanging  onto  the  rear  handle.  There  was  a  vestibule  on 
the  car.  The  dashboard  continued  up  to  the  roof.  *  *  *  The 
car  stopped  at  Eighteenth  street  to  let  off  passengers,  and  I  noticed 
passengers  coming  up.  The  platform  was  pretty  well  filled.  I  then 
got  around  back  of  the  car.  The  people  wanted  to  get  out,  and  I 
stepped  around  to  make  room.  The  car  was  standing  still.  I  was 
just  in  the  center  of  the  car,  and  was  holding  onto  the  lower  window 
case.  I  was  facing  directly  to  the  car,  south,  watching  passengers 
get  off.  When  I  moved  around  there  no  car  was  in  sight."  On 
cross-examination  he  further  testified,  speaking  of  his  position  at 
the  time  of  the  injury:  "  In  my  judgment  I  was  in  this  position 
about  one-half  a  minute.  I  expected,  just  as  soon  as  those  parties 
got  off,  to  leave  the  center  of  the  car  and  go  back  around  to  the 
rear  of  the  platform  again.  That  was  my  intention.  For  the  pur- 
pose of  allowing  people  to  step  off  the  hind  step  of  the  car  I  passed 
around  and  located  myself  in  this  position,  looking  in  through  the 
window  in  the  center  of  the  vestibule  in  the  end."  While  standing 
on  the  bumper,  as  above  described,  another  car,  which  the  company 
was  propelling  southward  along  the  same  track,  ran  across  the  inter- 
section of  Eighteenth  street  and  struck  the  one  on  which  plaintiff 
was  standing.  The  headlight  of  the  rear  car  struck  the  right  foot 
of  the  plaintiff  and  pushed  it  against  a  hook  on  the  outside  of  the 
vestibule,  crushing  the  bones  and  permanently  injuring  and  dis- 
abling the  foot,  rendering  it  substantially  useless.  ^ 

The  plaintiff  was  not  riding  on  the  bumper,  as  seems  to  be  con- 
tended by  appellant.  At  least,  there  is  evidence  fairly  tending  to 
prove  that  he  got  out  on  the  rear  of  the  car  after  it  had  stopped  at 
Eighteenth  street,  and  there  is  no  dispute  that  the  car  was  not 
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moving  at  the  time  of  the  collision,  but  was  standing  still.  If  he 
had  voluntarily  taken  the  unusual  position  in  which  he  was  injured, 
for  the  purpose  of  riding  as  a  passenger,  he  might  doubtless  have 
been  held  guilty  of  contributory  negligence  per  se.  But  that  is  hot 
the  case  made  by  the  evidence.  There  is  no  proof  that  he  had 
reason  to  expect  a  car  from  the  rear,  and  whether,  in  getting  out  of 
the  way  of  the  passengers  desiring  to  get  off  the  car,  he  was  guilty 
of  negligence,  was  a  question  of  fact  for  the  jury  under  all  the  facts 
and  circumstances  of  the  case.  There  was  evidence  fairly  tending 
to  show  that  the  plaintiff  was  in  the  exercise  of  due  care.  The 
motorman  on  the  rear  car  did  not  have  a  regular  run,  but  was 
called  an  "  extra,"  being  called  on  only  when  some  one  regularly 
employed  was  not  on  duty.  He  had  been  so  engaged  for  from  four 
to  six  weeks.  He  testified  that  he  saw  the  front  car  when  he  was 
at  Sixteenth  street,  two  blocks  north  of  the  place  of  the  collision, 
and  that  plaintiff  was  then  on  the  rear  bumper;  also  that  he  knew 
that  the  forward  car  would  stop  at  street  crossings  to  receive  and 
discharge  passengers.  He  made  no  effort  to  slacken  the  speed  of 
his  car  until  he  had  reached  a  point  ten  or  twenty  feet  north  of 
Eighteenth  street,  when  he  says  he  saw  the  front  car  on  the  south 
side  of  Eighteenth  street  and  saw  the  plaintiff  standing  on  the 
bumper.  He  then  made  every  effort  to  stop  the  car,  but  the  wheels 
slipped  on  the  rails,  which  were  wet,  and  he  was  unable  to  control 
it  imtil  it  came  in  contact  with  the  car  in  front.  He  did  not  claim 
that  he  sounded  the  gong  or  gave  any  alarm,  except  that  he 
**  hollered  "  two  or  three  times.  Conceding  that  he  did  all  he  could 
to  avoid  the  accident  after  he  reached  the  point  ten  or  twenty  feet 
north  of  Eighteenth  street,  the  question  still  remains  whether  he  was 
not  guilty  of  negligence  in  postponing  his  efforts  to  control  the  car 
until  he  reached  that  point ;  that  is,  whether  he  made  timely  efforts 
to  control  the  car.  He  must  be  held  to  have  known  the  condition 
of  the  rails  and  the  danger  of  the  wheels  slipping.  The  jury  also 
had  a  right,  in  determining  the  question  of  his  negligence,  to  take 
into  consideration  the  fact  that  he  failed  to  give  the  usual  alarm  or 
signal.  If  he  had  rung  the  gong  promptly  upon  discovering  that  he 
could  not  stop  the  car,  the  one  in  front  might  have  moved  forward 
or  the  plaintiff  might  have  saved  himself  by  getting  off  the  bumper. 
Hallooing  was  not  the  usual  or  proper  way  of  giving  the  alarm. 
Plaintiff  mav  or  mav  not  have  heard  it,  or,  if  he  did,  failed  to  under- 
stand  what  was  said.  We  are  of  the  opinion  that  the  evidence, 
though  conflicting,  fairly  tended  to  show  that  the  rear  car  was  negli- 
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gently  managed  and  that  such  negligence  caused  the  injury.     The 
trial  court  did  not  err  in  refusing  to  take  the  case  from  the  jury. 

Instruction  No.  i,  given  on  behalf  of  the  plaintiff,  advised  the 
jury  that  the  defendant  was  bound,  under  the  law,  to  exercise  the 
highest  degree  of  care  and  caution  consistent  with  the  practical 
operation  of  its  cars  to  save  the  plaintiff  from  injury  while  he  was, 
if  he  was,  a  passenger  on  said  car.  It  is  said  this  instruction  was 
erroneous  because  the  defendant  was  not  charged  by  the  declaration 
with  any  violation  of  duty  to  protect  or  guard  plaintiff  against 
injury.  We  do  not  so  read  the  declaration.  It  charges  that  the 
plaintiff  was  a  passenger  upon  the  defendant's  car,  and  that  he  was 
injured  through  the  negligence  of  the  servants  of  the  company. 
It  is  also  said  that  the  instruction  ignored  the  plaintiff's  conduct  in 
placing  himself  in  the  dangerous  position,  which  fact  necessarily 
affected  the  question  of  the  defendant's  duty  in  the  premises.  The 
plaintiff  was  not  required  to  state  the  law  of  his  case  in  a  single 
instruction.  No.  i  did  not  direct  the  jury  that  if  they  found  the 
facts  therein  stated  to  be  true  they  should  find  for  the  plaintiff,  but 
simply  stated  the  well-established  rule  of  law  as  to  the  duty  of  a 
common  carrier  of  passengers. 

The  defendant,  among  the  many  instructions  asked  by  it,  offered 
the  sixth,  as  follows :  "  If  the  jury  believe  from  the  evidence  that 
the  coming  together  of  the  two  cars  was  caused  by  an  unavoidable 
slipping  of  the  hind  or  following  car  upon  a  wet  or  slippery  rail, 
without  any  negligence  on  the  part  of  the  employees  thereof,  then 
the  jury  should  return  a  verdict  of  not  guilty."  Also  the  ninth,  as 
follows:  "If  the  jury  believe  from  the  evidence  that  the  coming 
together  of  the  two  cars  in  question  was  caused  by  the  following  car 
becoming  uncontrollable,  then  the  jury  must  determine  from  the 
evidence  whether  or  not  the  becoming  uncontrollable  of  said  car 
was  due  to  negligence  on  the  part  of  the  employees  in  charge  of  it. 
If,  after  considering  all  the  evidence,  the  jury  believe  that  the  em- 
ployees in  charge  of  said  car  undertook  to  stop  it  in  the  usual  man- 
ner and  with  the  usual  means,  and  that  there  was  no  failure  on  their 
part  to  use  the  highest  degree  of  practicable  care  in  the  operation 
of  said  car,  then  the  jury  must  find  the  defendant  not  guilty.  The 
motorman  of  said  car  was  not  required  to  do  anything  inconsistent 
with  the  practical  or  reasonable  running  of  his  car."  Both  of  these 
instructions  are  subject  to  the  criticism  that  they  ignored  entirely 
one  theory  of  plaintiff's  case;  that  is,  that  the  motorman  did  not 
commence  his  efforts  to  control  the  car  in  propel*  time.  The  sixth 
is  liable  to  the  construction  that  the  unavoidable  slipping,  if  without 
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negligence  on  the  part  of  the  employees,  would  excuse  the  defend- 
ant; whereas  reasonable  diligence  by  the  motorman  required  him 
to  act  before  the  slipping  of  the  wheels  upon  the  rails.  The  ninth 
excuses  the  defendant  if  the  motorman  undertook  to  stop  the  car 
in  the  usual  manner  and  with  the  usual  means;  whereas  it  was  his 
duty  to  use  unusual  means  because  of  the  unusual  condition  of  the 
rails  at  the  time. 

But  both  these  instructions  were  properly  refused  for  the  further 
reason  that  they  were  entirely  covered  by  others  given  on  behalf  of 
the  defendant.  The  sixteenth  told  the  jury  that  the  plaintiff  could 
not  recover  unless  they  believed  that  the  plaintiff  had  proved,  by  a 
preponderance  of  the  evidence,  first,  that  the  plaintiff  was  in  the 
exercise  of  ordinary  care  for  his  own  safety  at  and  just  prior  to  the 
time  of  the  accident;  second,  that  the  defendant  company  was 
guilty  of  negligence  in  the  manner  charged  in  the  declara- 
tion or  in  some  count  thereof;  and,  third,  that  such  negli- 
gence, if  any,  was  the  proximate,  direct  cause  of  the  plaintiff's 
injury.  By  the  twentieth,  that  if  they  believe  from  the  evi- 
dence that  the  injury  was  the  result  of  mere  accident  which 
occurred  without  negligence  on  the  part  of  the  defendant,  as 
charged  in  the  declaration  or  in  some  count  thereof,  then  they  should 
return  a  verdict  of  not  guilty.  By  the  twenty-eighth,  that  "  the 
mere  fact  that  Schmidt  was  injured  is  not  sufficient  of  itself  to  make 
the  defendant  liable,  if  the  jury  believe  from  the  evidence  that  at 
the  time  of  the  injury'  the  employees  of  the  defendant  were  exercis- 
ing the  highest  degree  of  practicable  care  in  the  operation  and 
management  of  the  following  car  in  question."  Several  other  in- 
structions in  positive  and  unequivocal  language  told  the  jury  that 
the  plaintiff  could  not  recover  if  his  injury  was  the  result  of  a  mere 
accident  and  not  occasioned  by  the  negligence  of  the  employees  of 
the  defendant.  Therefore  to  have  given  the  sixth  and  ninth  instruc- 
tions would  have  been  but  to  repeat  what  the  jury  were  told  by  those 
given.  No  one  can  read  the  eighteen  lengthy  instructions  given  by 
the  court  at  the  instance  of  the  defendant-,  and  which  state  the  law 
of  the  case  in  its  various  phases,  many  of  them  most  favorably  to 
the  defendant,  and  entertain  the  belief  that  the  verdict  of  the  jury 
was  the  result  of  misdirection  by  the  court  in  its  instructions. 

Counsel  for  defendant  have  reargued  upon  this  rehearing  that  the 
point  of  the  submission  by  the  trial  court  of  special  interrogatories 
without  notice  to  it  was  argued  in  the  Appellate  Court.  It  is  not, 
as  we  understand,  claimed  that  the  question  was  urged  in  the  Appel- 
late Court,  except  upon  a  petition  for  rehearing.     It  should  be  re- 
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membered  that  at  the  last  February  term  the  plaintiff  asked  leave 
to  file  defendant's  argument  in  the  Appellate  Court,  for  the  pur- 
pose of  showing  that  the  point  in  question  was  not  presented  in  that 
argument  The  defendant  in  its  counter  suggestions  admitted  the 
fact  alleged  by  the  plaintiff,  but  made  a  cross-motion  for  leave  to 
file  the  petition  for  rehearing,  thereby  impliedly  admitting  that  the 
question  was  then  raised  for  the  first  time.  We  allowed  the  motion 
of  plaintiff  and  denied  the  cross-motion,  and  therefore  the  petition 
for  rehearing  in  the  Appellate  Court  was  not  and  is  not  before  us. 

We  have,  in  view  of  the  large  judgment  in  this  case,  rendering  it 
important  to  the  appellant,  deemed  it  proper  to  consider  carefully 
each  substantial  ground  of  reversal  urged,  and  are  convinced  that 
no  reversible  errors  of  law  were  committed  by  the  trial  court  in  its 
disposition  of  the  case.  The  judgment  of  the  Appellate  Court  must 
therefore  be  affirmed. 

Judgment  affirmed. 


GLENN  V.  LAKE  ERIE  &  WESTERN  R.  CO. 

Supreme  Court,  Indiana,  October,  1905. 


CARRIER  AND  PASSENGER  —  RAILROADS  —  TERMINATION  OF 
RELATION.  —  The  relation  of  passenger  and  carrier  does  not  terminate 
until  the  passenger  has  reached  his  destination,  alighted  from  the  train, 
and  had  a  reasonable  time  in  which  to  leave  the  place  where  passengers 
are  discharged. 

PASSENGER  AFTER  ARRIVAL  REMAINING  IN  STATION  WITH- 
OUT NECESSITY.  —  Where  a  passenger  after  leaving  a  train  at  his 
station  voluntarily  and  without  necessity  went  into  the  waiting  room  of 
the  station  with  several  acquaintances,  and  had  a  jolly  time  there  for 
ten  or  fifteen  minutes,  and  then  left,  and  while  passing  over  the  station 
grounds  fell  and  was  injured,  the  relation  of  carrier  and  passenger  at 
the  time  of  the  injury  did  not  exist,  as  matter  of  law,  and  no  recovery 
could  be  had  for  such  injury. 

Appeal  from  Circuit  Court,  Warren  County, 

Action  by  James  Glenn  against  the  Lake  Erie  &  Western  Rail- 
road Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
appeals.  Transferred  from  the  Appellate  Court  (73  N.  E.  Rep. 
S61),  under  Bums'  Ann.  St.  1901,  §  1337J,  subd.  2.    Affirmed. 

Thompson  &  Storms  and  C.  V.  McAdams,  for  appellant. 

Jno.  B.  Cockrum  and  Stuart,  Hammond  &  Simms,  for  appellee. 


8  /p  American  Negligence  Reports, 

Montgomery,  J.  —  This  action  was  brought  by  appellant  to  re- 
cover for  a  personal  injury  caused  by  falling  over  a  railroad  tie  upon 
appellee's  station  grounds.  The  cause  was  tried  by  a  jury,  and, 
after  hearing  the  evidence  and  argument  of  counsel,  the  court  by  a 
peremptory  instruction  directed  the  jury  to  return  a  verdict  in  favor 
of  appellee.  Appellant's  motion  for  a  new  trial  was  overruled,  and 
an  exception  duly  saved,  and  that  ruling  is  assigned  as  error  on 
appeal. 

Appellant  resided  at  the  town  of  Dayton,  and  at  the  time  of  re- 
ceiving his  injury  was  returning  from  a  trip  to  the  city  of  Lafayette. 
The  complaint  is  in  a  single  paragraph,  and  charges  that  appellant 
was  a  passenger  over  appellee's  road  from  Lafayette  to  Dayton,  and 
arrived  at  his  destination  after  night,  and  in  going  from  the  depot 
toward  the  business  part  of  the  town  in  the  darkness  fell  over  the 
obstruction  and  broke  his  leg.  Appellant's  right  of  action  is  mani- 
festly founded  upon  the  relation  of  passenger  and  carrier,  and  if 
that  relation  did  not  exist  between  him  and  the  appellee  at  the  time 
of  the  accident  there  can  be  no  recovery  upon  the  complaint.  The 
rule  is  that  the  relation  of  passenger  and  carrier,  when  established, 
does  not  terminate  until  the  passenger  has  reached  his  destination, 
alighted  from  the  train,  and  had  a  reasonable  time  in  which  to  leave 
the  place  where  passengers  are  discharged.  Elliott  on  Railroads, 
vol.  4,  §  1592;  McKimble  v,  Boston  R.  R.  Co.,  139  Mass.  542,  3. 
Am.  Neg.  Cas.  823,  2  N.  E.  Rep.  97;  Houston  &  T.  C.  R.  Co.  v. 
Batchler,  (Tex.  Civ.  App.)  83  S.  W.  Rep.  902;  Chicago  &  Alton 
R'y  Co.  V.  Tracey,  109  111.  App.  563 ;  Chicago,  R.  L  &  P.  R'y  Co.  v. 
Wood,  104  Fed.  Rep.  663,  44  C.  C.  A.  118.  In  case  of  an  accident 
involving  a  passenger,  who  on  alighting  from  the  train  intended 
and  desired  to  depart  from  the  place  at  once,  but  was  hindered  and 
delayed,  the  question  as  to  what  is  a  reasonable  time  should  be 
determined  from  the  attendant  facts  and  circumstances  given  in  ex- 
planation or  excuse  for  such  delay.  In  this  case  appellant,  on 
arriving  at  Dayton  and  leaving  the  train,  had  no  apparent  desire 
to  proceed  on  his  journey,  and  offered  no  legitimate  excuse  for 
lingering  about  the  station ;  but  it  appears  from  his  own  statement 
that  he  voluntarily  went  into  the  waiting  room  of  the  station  with 
six  or  seven  acquaintances,  sat  down,  talked,  joked,  sang  a  song, 
and  had  a  jolly  time  for  ten  or  fifteen  minutes.  He  was  not  de- 
tained after  leaving  the  car  by  any  business  with  the  company  or 
connected  with  his  journey,  or  by  any  circumstance  which  made 
delay  either  necessary  or  expedient,  but  abstained  from  proceeding 
homeward  to  secure  amusement  for  himself  and  to  furnish  entertain- 
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ment  for  his  companions.  After  ten  or  fifteen  minutes  thus  jovially 
q)ent,  appellant  left  the  depot,  and  in  passing  over  the  station 
grounds  fell  and  was  injured.  The  admissions  of  appellant,  as  well 
as  the  other  evidence,  make  it  clear  that  he  merely  loitered  for  an 
unreasonable  time  about  the  station  for  his  own  pleasure,  and  it 
was  wholly  unnecessary  to  ask  the  jury  to  determine  as  a  question 
of  fact  whether  or  not  ten  or  fifteen  minutes  was  an  unreasonable 
time  for  him  to  have  remained  at  the  place  where  he  was  discharged 
as  a  passenger  from  appellee's  train.  The  court,  upon  the  undis- 
puted facts,  could  say  as  a  matter  of  law  that,  upon  his  arrival  at 
the  station,  appellant  of  his  own  volition,  in  quest  of  pleasure,  broke 
the  continuity  of  his  journey,  and  thereby  terminated  at  once  his 
relation  as  appellee's  passenger.  Appellant's  right  of  recovery,  as 
pleaded,  depended  upon  proof  of  a  breach  of  duty  owing  by  appellee 
to  him  as  its  passenger,  and,  that  relation  having  terminated  before 
the  accident  occurred  resulting  in  his  injury,  his  suit  must  fail.  The 
court  did  not  err  in  directing  a  verdict  for  appellee.  Heinlein  v. 
Boston  &  P.  R.  Co.,  147  Mass.  136,  16  N.  E.  Rep.  698,  9  Am.  St. 
Rep.  676;  Quantz  v.  Southern  R'y  Co.,  (N.  C.)  49  S.  E.  Rep.  79; 
Ratteree  v.  Galveston,  H.  &  S.  A.  R'y  Co.,  (Tex.  Civ.  App.)  81 
S.  W.  Rep.  566. 

The  conclusion  reached  makes  it  unnecessary  to  consider  any 
other  questions  discussed  by  counsel.  There  was  no  error  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed. 


COLOMB  V.  PORTLAND  &  B.  ST.  R'Y. 

Supreme  Judicial  Court,  Maine,  October,  1905. 


STREET  RAILWAYS  —  CHILD  RUN  OVER  BY  CAR.  — i.  In  a  case 
where  a  child  ten  years  and  seven  months  old,  while  attempting  to  cross 
an  electric  railway  track  in  a  street,  was  run  over  by  a  car,  and  where 
it  appears  that  the  car,  at  the  time  she  attempted  to  cross,  was  in  plain 
sight  of  her  and  could  not  have  been  much  more  than  its  own  length 
from  her,  and  where  it  is  manifest  either  that  she  did  not  look  to  see 
if  the  car  was  approaching  or  that,  if  she  looked,  she  must  have  seen 
the  car,  held,  that  her  contributory  negligence  is  a  bar  to  her  recovery 
against  the  railway  company.  Her  act  can  hardly  be  regarded  other- 
wise than  a  result  of  a  sudden,  unthinking  impulse,  or  of  reckless  daring. 

SAME  — CARE  REQUIRED  OF  INFANT.  — 2.  Though  children  are  not 
by  law  holden  to  the  exercise  of  the  same  extent  of  care  that  adults  are» 
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and  though  the  age  and  intelligence  of  a  party  are  important  factors  in 
determining  whether  due  care  has  been  used,  yet  the  plaintiff  in  this 
case  was  bound  to  use  that  degree  or  extent  of  care  which  ordinarily 
prudent  children  of  her  age  and  intelligence  are  accustomed  to  use  under 
like  circumstances. 
Held,  that  the  plaintiff  clearly  failed  to  use  that  care  which  a  child  of  her 
intelligence  should  use. 
(Official.) 

Action  on  the  case,  brought  to  recover  damages  for  personal  in- 
juries sustained  by  Alberta  Colomb  by  reason  of  being  run  over  by 
one  of  the  cars  of  the  Portland  &  Brunswick  Street  Railway  in 
Brunswick  village.  As  one  of  the  results  of  the  injuries  sustained 
by  the  plaintiff  she  lost  an  arm.  After  a  verdict  for  plaintiff  for 
$2,800  defendant  filed  a  general  motion  to  have  it  set  aside. 
Sustained. 

Argued  before  Strout,  Savage,  Powers,  Peabody,  and  Spear,  JJ. 

McGiLLicuDDY  &  MoREY  and  William  H.  Looney,  for  plaintiff. 

Weston  Thompson,  for  defendant. 

Savage,  J.  —  The  plaintiff,  then  a  child  of  ten  years  and  seven 
months,  was  run  over  by  one  of  the  cars  of  the  defendant  in  Bruns- 
wick village,  and  received  injuries  for  which  she  seeks  to  recover 
in  this  action.  The  accident  occurred  nearly  in  front  of  the  place 
where  the  plaintiff  was  attending  school,  before  school  hours.  At 
the  time  many  of  the  school  children  were  playing  in  the  street  upon 
both  sides  of  the  defendant's  track,  and  perhaps  upon  the  track. 
The  car  was  proceeding  on  a  slight  downgrade.  The  only  witness 
who  claimed  that  he  made  any  particular  observation  testified  that 
at  the  point  of  collision  the  track  was  visible  back  for  a  distance  of 
1,500  to  1,600  feet.  The  car  was  eight- wheeled  and  forty  feet  long. 
The  car  was  stopped  by  reversing  the  motor  while  going  a  little 
more  than  half  its  length,  after  the  plaintiff  came  onto  the  track. 

The  plaintiff  claims  that  the  defendant  was  negligent,  because  the 
car  was  being  driven  at  an  unreasonable  and  dangerous  rate  of  speed, 
because  no  warning  by  bell,  gong,  or  whistle  was  given  while  the  car 
was  approaching  the  place  of  the  accident,  and  because  the  motorman 
allowed  his  attention  to  be  diverted  to  a  boy  standing  by  the  side  of 
the  street,  instead  of  looking  straight  ahead.  This  same  witness 
estimated  the  speed  of  the  car  at  sixteen  or  seventeen  miles  an  hour. 
The  weight  of  the  evidence,  and  upon  some  of  the  propositions  the 
great  weight  of  evidence,  we  think  negatives  these  claims. 

But,  if  we  assume  that  there  was  sufficient  evidence  of  the  de- 
fendant's negligence  to  go  to  the  jury  on  that  ground,  there  is  an- 
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other  ground  which  we  think  presents  an  insuperable  obstacle  to  the 
plaintiff's  recovery.  The  plaintiff  was  bound  to  show,  not  only  the 
defendant's  negligence,  but  affirmatively  tliat  no  want  of  due  care 
on  her  part  contributed  to  her  injury.  McLane  v.  Perkins,  92  Me. 
39,  42  Atl.  Rep.  255.  Here  wc  think  she  fails.  She  attempts  to 
cross  the  track  in  front  of  a  moving  car,  which  could  not  have  been 
many  feet  from  her.  For,  taking  any  fair  estimate  of  her  own  speed 
and  the  outside  estimated  speed  of  the  car,  she  would  have  crossed 
the  track  in  not  much  more  time  than  it  took  the  car  to  run  its  own 
length.  Though  a  child  she  was  nevertheless  bound  to  exercise  due 
care.  Though  children  are  not  by  law  holden  to  the  exercise  of 
the  same  extent  of  care  that  adults  are,  though  the  age  and  in- 
telligence of  a  party  are  important  factors  in  determining  whether 
due  care  has  been  used,  yet  the  plaintiff  was  bound  to  exercise  that 
degree  or  extent  of  care  which  ordinarily  prudent  children  of  her 
age  and  intelligence  are  accustomed  to  use  under  like  circumstances. 
Gleason  v.  Smith,  180  Mass.  6,  61  N.  E.  Rep.  220,  91  Am.  St.  Rep. 
261  (the  case  of  a  child  twelve  years  old).  If  children  unreasona- 
bly, intelligently,  and  intentionally  run  into  danger,  they  should  take 
the  risks.  Collins  v.  South  Boston  R.  R.,  142  Mass.  301,  7  N.  E. 
Rep.  856,  56  Am.  Rep.  675. 

Due  care  required  the  plaintiff  to  use  some  degree  of  watchful- 
ness before  she  attempted  to  cross.  That  she  appreciated  the  danger 
of  crossing  an  electric  railroad  track,  and  the  need  of  watching,  is 
evident ;  for  she  says  that  she  always  looked  before  crossing,  so  that 
she  should  not  be  struck  by  a  car,  and  that  in  this  instance  she  looked 
on  both  sides  to  see  if  a  car  was  coming.  But  she  says  she  was  not 
careless  in  attempting  to  cross,  because  she  not  only  looked,  but, 
when  she  looked,  there  was  no  car  in  sight ;  and  in  this  she  is  sup- 
ported by  one  witness,  who  says  that  he  crossed  the  same  track  at 
about  the  same  place,  only  a  few  feet  in  front  of  her,  and  that  he 
looked  and  saw  no .  car.  The  plaintiff  and  her  witness  are  un- 
doubtedly mistaken,  to  say  nothing  worse.  It  is  clear  beyond  con- 
tradiction that  the  car  was  in  plain  sight  at  the  time  they  say  they 
looked.  They  could  not  have  looked  as  they  say  they  did  without 
seeing  the  car.  The  plaintiff  either  looked  and  saw  the  approach- 
ing car,  or  she  did  not  look.  In  either  event  she  was  careless. 
Blumenthal  v.  Boston  &  Maine  R.  R.,  97  Me.  255,  54  Atl.  Rep.  747. 
Her  act  cah  hardly  be  regarded  otherwise  than  the  result  of  a  sud- 
den, unthinking  impulse  or  of  reckless  daring.  To  attempt  to  cross 
the  track  in  front  of  a  moving  car,  which  could  not  have  been  many 
feet  from  her,  was  conduct  "  such  as  the  judgment  of  common  men 
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universally  would  condemn  as  careless  in  any  child  of  sufficient  age 
and  intelligence  to  be  permitted  to  go  alone  "  across  a  street  on 
which  electric  cars  are  frequently  passing.  Hayes  v,  Norcross,  162 
Mass.  546,  39  N.  E.  Rep.  282.  See,  also,  Casey  v.  Maiden,  163 
Mass.  507,  40  N.  E.  Rep.  849,  47  Am.  St.  Rep.  473;  Mullen  v. 
Springfield  St.  R'y  Co.,  164  Mass.  450,  41  N.  E.  Rep.  664. 
Motion  for  a  new  trial  sustained. 


RUSSELL  V.  MAINE  CENT.  R.  CO. 

Supreme  Judicial  Court,  Maine,  October,  1905. 


RAILROADS  —  DUTY  TO  FENCE.  — i,  A  railroad  company  owes  no  dutjr 
of  fencing  its  road,  as  to  the  owner  of  a  horse  being  pastured  in  the 
pasture  of  a  third  person,  which  does  not  join  the  railroad  location,  even 
if  the  owner  has  a  right  to  lead  the  horse  over  the  land  between  the 
pasture  and  the  railroad. 

TRESPASSING  HORSE  ON  TRACK  — DUTY  OF  RAILROAD  EM- 
PLOYEES.—  2.  Where  the  horse  was  an  estray,  unlawfully  at  large 
and  a  trespasser  upon  a  railroad  track,  the  railroad  company  did  not 
owe  the  owner  of  the  horse  the  duty  of  exercising  reasonable  care  to 
avoid  injuring  the  horse.  It  owed  no  duty,  except  the  negative  one  that 
it  should  not  wantonly  injure  the  horse.  Its  servants  were  not  bound 
to  be  on  the  lookout,  lest  they  should  run  into  a  trespassing  horse.  They 
were  not  bound  to  use  any  care  with  respect  to  the  horse,  unless  they 
knew  the  horse  was  on  the  track  before  them. 

LIABILITY  FOR  DEATH  OF  HORSE.  — 3.  In  such  case  the  railroad 
company  is  not  liable  to  the  owner  of  the  horse,  unless  it  appears  that 
there  was  reckless  and  wanton  misconduct  on  the  part  of  its  servants 
^  in  the  management  of  the  train  after  the  horse  was  known  by  them  to- 
be  on  the  track,  and  that  such  misconduct  caused  the  death  of  the  horse. 
The  burden  of  showing  this  is  on  the  owner  of  the  horse. 

EVIDENCE.  —  4.  In  the  opinion  of  the  court,  the  circumstances  relied  upon 
by  the  plaintiff  entirely  fail  to  prove  that  the  defendant's  engineer  had 
knowledge  that  the  horse  was  on  the  track,  and  therefore  that  his  con- 
duct in  running  down  the  horse  was  reckless  and  wanton.  They  raise 
a  conjecture,  but  do  not  amount  to  proof.  The  facts  ascertained  are  too 
uncertain  to  warrant  the  inference  which  the  jury  drew. 
(Official.) 

On  motion  from  Supreme  Judicial  Court,  Androscoggin  County. 

Action  by  A.  E.  Russell  against  the  Maine  Central  Railroad  Com- 
pany to  recover  for  the  value  of  a  horse  killed  by  defendant's  train. 
Motion  by  defendant  to  have  verdict  for  plaintiff  set  aside.  Sus^ 
tained. 
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Argued  before  Emery,  Strout,  Savage,  Powers,  Peabody,  and 
Spear,  JJ. 

McGiLLicuDDY  &  Morey,  foF  plaintiff. 

White  &  Carter,  for  defendant. 

Savage,  J.  —  The  plaintiff  sues  to  recover  the  value  of  a  horse 
killed  by  the  defendant's  freight  train.  The  horse  was  being  kept 
for  hire  in  the  pasture  of  a  third  party.  Between  the  pasture  and 
the  railroad  location  was  a  field  owned  by  the  same  party,  through 
which  the  plaintiff  had  a  right  to  lead  the  horse  to  and  from  the 
pasture,  but  in  which  he  had  no  right  to  turn  it  loose.  The  horse 
broke  out  of  the  pasture  in  the  night-time,  crossed  the  field,  and 
went  onto  the  railroad  track  at  a  place  adjoining  the  field  where 
there  was  no  fence.  It  followed  the  track  for  nearly  two  miles 
when  it  was  overtaken  by  the  train  and  killed.  The  plaintiff's  dec- 
laration counts  on  the  failure  of  the  defendant  to  maintain  a  suitable, 
legal,  and  sufficient  fence  along  its  way  adjoining  the  land  used  for 
pasturing.  Rev.  St.  1903,  c.  52,  §  26.  But  the  proof  in  this 
respect  fails,  because  the  pasture  where  the  plaintiff  pastured  his 
horse,  and  where  only  he  had  a  right  to  pasture  it  did  not  adjoin 
the  railroad  location.  Under  such  circumstances  the  defendant 
owed  no  duty  to  the  plaintiff  to  fence  its  road.  Byrnes  z/  B.  &  M. 
R.  R.,  181  Mass.  322,  63  N.  E.  Rep.  897.  Though  the  owner  might 
lawfully  lead  his  horse  across  the  land  between  the  pasture  and  the 
railroad  location,  he  had  no  right  to  let  the  horse  go  at  large  across 
it.  And,  if  he  did  so,  the  horse  was  an  estray  out  of  the  pasture, 
and  the  railroad  company  owed  no  duty  of  fencing  against  the  horse 
so  situated. 

In  his  declaration  the  plaintiff  also  alleges  that  the  defendant 
negligently  ran  its  locomotive  upon  the  horse  then  upon  the  railroad 
track  for  want  of  a  sufficient  fence  to  prevent  it;  and  upon. this 
ground  alone  the  plaintiff  seeks  to  retain  his  verdict.  Waiving  the 
question  whether  the  declaration  as  a  whole  sufficiently  sets  forth  a 
claim  of  negligence  by  the  defendant  in  operating  its  locomotive 
and  train^  we  proceed  to  inquire  whether  there  is  sufficient  evidence 
in  the  record  to  warrant  a  jury  in  finding  that  the  defendant  was 
negligent  in  this  respect. 

The  plaintiff's  horse  was  an  estray,  unlawfully  at  large  and  a 
trespasser  upon  the  defendant's  railroad  track.  The  defendant  did 
not  owe  to  the  plaintiff  the  duty  of  exercising  reasonable  care  to 
avoid  injuring  the  horse,  as  would  have  been  the  case  if  the  horse 
had  been  lawfully  upon  the  track.  It  owed  no  duty,  except  the 
negative  one  that  it  should  not  wantonly  injure  the  horse.     That  is 
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the  only  duty  owed  to  a  licensee.  Dixon  v.  Swift,  98  Me.  207,  56 
Atl.  Rep.  761.  No  more  is  owned  to  a  trespasser.  Maynard  v. 
B.  &  M.  R.  R.,  115  Mass.  458,  15  Am.  Rep.  119.  The  servants  of 
the  defendant  were  not  bound  to  be  on  the  lookout  lest  they  should 
run  onto  a  trespassing  horse.  Davis  v.  B.  &  M.  R.  R.,  70  N.  H. 
519,  49  Atl.  Rep.  108.  They  were  not  bound  to  use  any  care  with 
respect  to  the  horse,  unless  they  knew  the  horse  was  on  the  track 
before  them.  The  defendant  is  not  liable  to  the  owner  of  the  horse, 
unless  it  appears  that  there  was  reckless  and  wanton  misconduct  on 
the  part  of  the  defendant's  employees  in  the  management  of  the 
train  after  the  horse  was  known  to  them  to  be  on  the  track,  and 
that  such  misconduct  caused  the  death  of  the  horse.  The  burden 
of  showing  this  is  on  the  plaintiff.  Darling  v,  B.  &  A.  R.  R.  Co., 
121  Mass.  118;  Chenery  v,  Fitchburg  R.  R.,  160  Mass.  211,  35 
N.  E.  Rep.  554,  22  L.  R.  A.  575 ;  Frost  v.  Railroad,  64  N.  H.  220, 
9  Atl.  Rep.  790,  10  Am.  St.  Rep.  396;  Railroad  v.  Godfrey,  71  111. 
500,  22  Am.  Rep.  112. 

The  train,  consisting  of  thirty-six  freight  cars,  appears  to  have 
been  moving  at  a  usual  and  proper  rate  of  speed.  It  was  midnight. 
There  was  nearly  a  full  moon.  The  defendant  says  the  night  was 
cloudy.  But  this  is  denied  by  the  plaintiff.  We  assume  that  the 
latter  is  correct.  The  headlight  on  the  locomotive  lighted  the  track 
ahead  for  about  150  feet.  The  engineer  testifies  that  he  did  not 
see  the  horse  until  it  came  within  the  light  of  the  headlight,  and  that 
he  then  shut  the  steam  off  and  blew  the  whistle.  But  it  was  too 
late  to  avoid  the  accident. 

On  the  other  hand,  the  plaintiff  shows,  from  the  appearance  of 
the  tracks  of  the  horse,  that  it  was  "  on  the  run "  from  three- 
quarters  of  a  mile  to  a  mile  before  it  was  struck  by  the  locomotive. 
It  is  argued  that  the  horse  was  frightened  by  the  approach  of  the 
train  and  ran  that  distance  in  front  of  it.  It  is  claimed  that  the 
engineer  must  have  seen  it,  and,  therefore,  that  it  was  wanton  and 
reckless  conduct  in  him  not  to  stop  the  train  or  slacken  its  speed 
before  the  collision.  But  we  do  not  think  the  evidence  warrants 
such  a  conclusion.  We  have  conjecture,  not  proof.  No  one  knows, 
so  far  as  the  case  shows,  how  far  ahead  the  horse  was  when  it  was 
startled  into  a  run  by  the  noise  of  the  approaching  train.  It  is 
purely  conjectural  how  far  ahead  of  the  train  the  horse  ran  until 
he  came  to  a  place  where  the  track  crossed  over  a  brook,  where  the 
plaintiff  claims  he  was  stopped  by  the  brook,  and  where  he  was 
killed.  The  train  was  moving  at  a  speed  of  twenty  miles  an  hour. 
The  horse,  as  the  owner  testifies,  could  "pull  a  wagon  at  a  2^o 
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gait."  The  horse  might,  for  a  while  at  least,  keep  well  ahead  of 
the  locomotive.  It  may  be  that  the  horse  was  near  enough  to  be 
seen  all  the  time,  even  by  moonlight,  and  it  may  be  that  it  was  not. 
To  say,  upon  the  evidence,  that  it  was,  would  be  to  substitute  guess- 
work for  proof.  It  may  be  that  the  engineer  could  have  seen  the 
horse  if  he  had  looked.  It  is  not  enough  to  show  merely  that*  he 
might  have  seen.  It  must  be  shown  that  he  did  see;  for,  unless  he 
saw,  there  was  no  reckless  or  wanton  misconduct  on  his  part.  While 
the  circumstances  surrounding  a  man  may  be  such  in  some  cases 
as  to  warrant  reasonable  men  in  believing,  in  spite  of  his  denial, 
that  he  saw  some  object  in  question,  we  do  not  think  the  circum- 
stances in  this  case  warrant  the  finding  that  the  engineer  actually 
saw  the  horse  in  season  to  prevent  the  accident.  See  McTaggart 
v.  Maine  Central  R.  R.  Co.,  loo  Me.  223,  60  Atl.  Rep.  1027.  Jurors 
may  draw  legitimate  inferences  from  ascertained  facts.  But  here 
the  facts  ascertained  are  too  uncertain  to  warrant  an  inference. 
They  are  not  such  as  to  lead  a  reasoning  mind  to  a  definite  conclu- 
sion. In  other  words,  they  fail  to  prove. 
Motion  for  a  new  trial  sustained. 


MAHAN  V.  NEWTON  &  BOSTON  ST.  R.  CO. 

Supreme  Judicial  Court,  Massachusetts,' Septetnber,  1905. 


ELECTRICITY  — LINEMAN  OF  GAS  COMPANY  PUTTING  CROSS- 
ARM  ON  POLE  KILLED  BY  CURRENT  FROM  TROLLEY  WIRE 
OF  RAILROAD  COMPANY.  —  Where  it  appeared  that  plaintiffs  in- 
testate while  putting  a  cross-arm  on  his  employer's  pole  was  killed  by 
an  electric  current  passing  through  his  body,  and  that  the  currents  had 
been  cut  off  from  the  wires  of  the  gas  company,  his  employer,  and  that 
as  a  car  of  the  defendant  company  approached  the  pole  where  the 
intestate  was  working  the  trolley  pole  of  the  car  lifted  the  trolley  wire 
very  near  the  gas  company's  wire,  and  soon  after  the  accident  occurred, 
and  that  the  trolley  wire  carried  a  current  of  five  hundred  volts,  and  that 
there  were  no  guard  wires  to  prevent  the  contact  of  the  defendant's 
trolley  wire  with  other  wires,  the  questions  of  negligence  and  contribu- 
tory negligence  were  properly  left  to  the  jury  and  exceptions  to  a  verdict 
in  favor  of  the  plaintiff  were  overruled. 

Exceptions  from  Superior  Court,  Middlesex  County. 

Action  by  one  Mahan,  as  administrator  of  John  P.  Mahan,  against 
the  Newton  &  Boston  Street  Railway  Company.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  excepts.     Overruled. 
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Geo.  L.  Mayberry  and  Vahey,  Innes  &  Mansf^ild,  for  plaintiff. 

Walter  L.  Mayberry  and  Wm.  H.  Hitchcock',  for  defendant. 

Morton,  J.  —  This  is  an  action  of  tort  by  the  plaintiff,  as  adminis- 
trator of  the  estate  of  John  P.  Mahan,  to  recover  for  personal  in- 
juries to,  and  for  the  death  of,  his  intestate,  which  are  alleged  to 
have  been  caused  by  the  defendant's  negligence  while  the  intestate 
was  in  the  exercise  of  due  care.  There  was  a  verdict  for  the  plain- 
tiff, and  the  case  is  here  on  exceptions  by  the  defendant  to  the 
refusal  of  the  court  to  rule,  as  requested  by  it,  that  the  plaintiff  was 
not  entitled  to  recover,  and  to  direct  a  verdict  for  the  defendant  and 
to  the  admission  of  evidence. 

The  accident  occurred  November  4,  1899.  The  plaintiff's  intes- 
tate was  at  the  time  a  lineman  in  the  employ  of  the  Newton  &  Walt- 
ham  Gaslight  Company,  and  was  at  work  putting  a  cross-arm  on 
to  a  pole  belonging  to  that  company  in  Beacon  Square,  Watertown. 
While  so  at  work  an  electric  current  passed  into  and  through  his 
body,  causing  his  death  and  the  injuries  complained  of.  The  plain- 
tiff contends  that  the  current  came  from  the  contact  of  the  trolley 
wire  of  the  defendant  company  with  an  electric  light  wire  belonging 
to  the  gaslight  company,  and  that  there  were  no  guard  wires  above 
the  trolley  wire,  as  there  should  have  been  to  prevent  such  an  acci- 
dent.    We  think  that  there  was  evidence  supporting  this  contention. 

There  was  testimony  tending  to  show  that,  just  below  the  place 
where  the  plaintiff's  intestate  was  engaged  in  putting  up  the  cross- 
arm,  there  were  two  other  cross-arms  carrying  wires  belonging  to 
the  gaslight  company.  The  upper  arm  carried  two  wires  belonging 
to  the  so-called  commercial  circuit,  and  the  lower  carried  wires 
belonging  to  the  incandescent  circuit,  which  supplied  the  street  lights 
of  the.  town.  There  was  testimony  tending  to  show  that,  when  the 
plaintiff's  intestate  mounted  the  pole,  there  was  no  current  passing 
over  any  of  these  wires.  Plugs  had  been  pulled  out  of  a  cut-off 
box  near  by,  which  had  the  effect,  it  was  testified,  of  rendering  the 
commercial  wires  dead  wires  from  there  to  the  end  of  the  circuit, 
which  distance  included  the  pole  on  which  plaintiff's  intestate  was 
working.  The  incandescent  circuit  had  been  shut  off  at  the  works 
at  12:30  a.  m.,  and  an  arc  circuit,  which  was  the  only  other  one 
operated  by  the  gaslight  company,  had  been  shut  off  at  the  works 
at  between  5  and  5 130  a.  m.  The  cut-off  box  was  examined  half  an 
hour  after  the  accident,  and  was  found  with  the  plugs  out  and  in 
good  order.  There  was  no  dispute  that  the  man  was  killed  by  the 
passage  of  an  electric  current  through  his  body,  and  the  testimony 
above  referred  to  and  other  testimony  tended  to  show  that  the  cur- 
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rent  could  not  have  come  from  the  works  of  the  gaslight  company. 
The  accident  did  not  occur  till  a  car  of  the  defendant  company 
approached  the  scene,  and  at  .the  time  of  the  accident  there  was 
testimony  tending  to  show  that  the  car  was  only  a  short  distance 
away.  There  was  also  testimony  tending  to  show  that,  as  the  car 
approached,  the  trolley  pole  lifted  the  trolley  wire  very  near  to  the 
electric  light  wires,  and  "  one  witness  testified  that  the  trolley  wire 
was  shoved  up  against  the  electric  light  wires." 

In  view  of  this  and  other  testimony,  we  do  not  see  how  it  could 
be  said  or  ruled  that  there  was  no  evidence  that  the  current  which 
killed  the  plaintiflf's  intestate  came  from  the  trolley  wire  of  the  de- 
fendant. There  was  testimony  to  the  effect  that  the  cut-off  box 
contained  a  fuse  that  would  have  burned  out  if  at  any  time  prior  to 
the  accident  any  heavy  current  had  got  into  the  wires  connected 
with  the  box  from  an  outside  source,  and  that  the  fuse  was  in  good 
condition  after  the  accident.  There  was  also  testimony  tending 
to  show  that  a  current  of  500  volts,  which  was  the  current  carried 
by  the  trolley  wire,  would  not  kill  a  man,  or,  at  least,  would  not 
kill  him  unless  he  was  well  grounded,  and  that  plaintiff's  intestate 
was  not  well  gprounded.  But  these  were  matters  for  the  jury  to 
pass  upon.  It  could  not  be  ruled  as  matter  of  law  that  by  reason 
of  them  the  jury  would  not  be  warranted  in  finding  that  the  current 
came  from  the  trolley  wire. 

The  fact,  however,  that  the  current  came  from  the  defendant's 
trolley  wire,  if  it  did  so  come,  would  not,  of  itself,  without  anything 
more,  render  the  defendant  liable.  It  must  further  appear,  or  there 
must  be  evidence  tending  to  show,  that  the  plaintiff's  intestate  was 
killed  as  the  result  of  a  breach  of  some  duty  which  the  defendant 
owed  to  him.  The  negligence  relied  on  is  the  failure  of  the  de- 
fendant to  put  up  and  maintain  guard  wires.  There  was  evidence, 
which  was  objected  to  by  the  defendant,  tending  to  show  that  it  was 
customary  to  use  such  wires,  and  that  they  were  in  general  use  at  the 
time  of  the  accident,  and  that  they  were  used  to  prevent  other  wires 
from  coming  in  contact  with  the  trolley  wire,  which  was  an  un- 
covered wire,  and  thus  becoming  charged.  The  witness  who  testi- 
fied to  this  admitted  on  cross-examination  that  some  systems  did 
not  use  such  wires,  and  that  they  were  not  used  in  many  important 
localities  in  this  vicinity.  The  defendant  was  operating  cars  in  the 
public  streets  by  the  use  of  a  highly  dangerous  agency.  It  was 
bound  to  know  that  other  wires  were  or  might  be  strung  along  the 
streets  for  various  purposes,  and  that  persons  would  or  might  be 
employed  to  work  upon  them,  and  it  was  its  duty,  in  the  exercise 
Vol.  XIX  — 2 
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of  reasonable  care,  to  adopt  such  precautions  as  were  proper  to 
prevent  its  own  wires  from  coming  in  contact  with  the  wires  upon 
which  such  persons  were  or  might  be  employed  and  injuring  them. 
It  was  for  the  jury  to  say,  taking  everything  into  account,  including 
the  expense  and  practicability  of  guard  wires  s^id  the  way  in  which 
the  trolley  wire  was  put  up,  as  to  which  there  was  evidence  from  the 
defendant,  whether  the  defendant  had  performed  this  duty,  and 
whether  the  plaintiff's  intestate  was  injured  and  killed  in  conse- 
quence of  its  failure  to  do  so.  It  could  not  be  ruled  as  matter  of 
law  that  there  was  no  evidence  of  negligence  on  its  part,  or  that 
the  negligence,  if  any,  had  not  resulted  in  harm  to  the  plaintiff's 
intestate.  McKay  v.  So.  Bell  Tel.  Co.,  iii  Ala.  337,  19  South.  Rep. 
695,  56  Am.  St.  Rep.  59 ;  City  Electric  R'y  Co.  v,  Conery,  61  Ark. 
381,  33  S.  W.  Rep.  426,  54  Am.  St.  Rep.  262 ;  Atlanta  Consol.  St. 
R'y  Co.  V,  Owings,  97  Ga.  663,  25  S.  E.  Rep.  377 ;  Potts  v,  Shreve- 
I)ort  Belt  R'y  Co.,  no  La.  1,  34  South.  Rep.  103,  98  Am.  St.  Rep. 
452;  Brooks  V,  Consol.  Gas.  Co.,  (N.  J.  Err.  &  App.)  16  Am.  Neg. 
Rep.  127,  57  Atl.  Rep.  396;  N.  Y.  Tel.  Co.  v.  Bennett,  62  N.  J. 
Law,  742,  42  Atl.  Rep.  759;  United  Elect.  R'y  Co.  v.  Shelton,  89 
Tenn.  423,  14  S.  W.  Rep.  863;  Block  v.  Railway  Co.,  89  Wis.  371, 
61  N.  W.  Rep.  iioi,  46  Am.  St.  Rep.  849. 

The  defendant  further  contends  that  the  plaintiff's  intestate  was 
not  in  the  exercise  of  due  care.  He  was  not  a  regular  lineman. 
He  had  been  working  for  the  gaslight  company  two  weeks  when 
killed,  and  a  year  and  a  half  before  had  worked  for  it  about  six 
weeks.  So  far  as  appears,  this  had  been  the  extent  of  his  experi- 
ence in  the  electric  light  business.  The  superintendent  of  the  gas- 
light company  testified  that  the  linemen  were  to  look  out  for  their 
own  safety,  and  that  a  notice  to  that  effect  was  posted  at  the  works, 
and  the  men  were  also  instructed  by  the  foreman.  *  He  also  testified 
that  there  was  a  rule  that  the  linemen  should  treat  every  wire  as  a 
live  wire,  and  that  the  company  provided  rubber  gloves  for  men  to 
use  in  handling  dangerous  wires.  But  there  was  evidence  tending 
to  show  that  the  deceased  had  no  reason  to  believe,  when  he  mounted 
the  pole,  that  any  of  the  gaslight  company's  wires  which  it  carried 
were  then  dangerous ;  and,  if  they  were  not,  there  was  no  occasion 
for  him  to  use  rubber  gloves,  even  if  such  gloves  had  been  provided 
by  the  company  and  were  there  for  use,  of  which  latter  fact  there 
was  slight,  if  any,  evidence.  The  rule  that  linemen  should  treat 
every  wire  as  a  live  wire  was  made  in  their  interest  and  for  their 
safety,  as  well  as  in  the  interest  of  the  company,  and  was  intended 
as  a  general  standard  of  conduct  for  the  men  in  working  about  the 
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wires  of  the  company.  It  would  be  going  too  far  to  say  that  in  no 
case  and  under  no  circumstances  would  a  lineman  be  justified  in 
treating  a  wire  as  a  dead  wire  because  of  the  rule.  That  would 
be  making  the  rule  itself  a  conclusive  standard  of  negligence, 
whereas  it  was,  at  most,  only  one  circumstance  to  b^  considered 
with  others.  The  relative  position  of  the  trolley  wire  and  the 
electric  light  wire  was  open  to  view.  But  there  was  nothing  to 
show  that  the  intestate's  attention  was  called  to  it,  or  that,  if  it  had 
been,  he  would  have  appreciated  the  danger  from  a  contact  of  the 
two  wires ;  and  he  could  hardly  be  deemed  at  fault  for  not  observing 
the  relative  position  of  the  two  wires,  when  the  superintendent  of  the 
electric  light  company,  whose  business  it  was  to  notice  such  mat- 
ters, testified  that  he  might  have  driven  through  the'  square  without 
seeing  it.  The  question  whether  the  intestate  was  in  the  exercise 
of  due  care  was  eminently  one  for  the  jury. 

There  remain  two  questions  of  evidence  —  one,  already  referred 
to,  of  the  customary  use  of  guard  wires ;  and  the  other,  that  in  this 
part  of  the  country,  according  to  the  usual  construction,  a  trolley 
wire  would  be  lifted  between  three  and  four  inches  by  the  passage 
of  a  car  along  the  track.  We  construe  the  evidence  relating  to  the 
former  as  meaning  simply  that  there  was  an  appliance,  known  as  a 
"  guard  wire,"  in  common  use  for  ttfc  purpose  of  preventing  contact 
between  trolley  wires  and  other  wires.  So  construed,  the  evidence 
was  clearly  admissible.  Dolan  v.  Booth  Cotton  Mills,  185  Mass. 
576,  579,  70  N.  E.  Rep.  1025,  and  cases  cited.  In  regard  to  the 
other  matter  we  think  that  the  evidence  was  admissible,  as  tending 
to  support  the  plaintiff's  contention  that  the  accident  was  caused  by 
a  contact  between  the  trolley  wire  and  the  electric  light  wires. 

Exceptions  were  taken  to  the  admission  of  other  evidence;  but 
they  have  not  been  argued,  and  we  treat  them  as  waived. 

Exceptions  overruled. 

BURNHAM  V.  CHINA  MUTUAL  INS.  CO. 

Supreme  Judicial  Court,  Massachusetts,  September,  1905. 

COLLISION  — INSURANCE  — VESSEL  STRIKING  SUNKEN  VES- 
SEL NOT  A  COLLISION.  — A  vessel  that  struck  a  wrecked  vessel 
sunk  several  hours  before,  and  not  raised  because  the  cost  would  exceed 
the  value  of  the  vessel  when  raised,  did  not  come  into  collision  with 
another  vessel  within  the  meaning  of  an  insurance  policy  that  insured 
against  collision  with  another  vessel. 
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Appeal  from  Supreme  Judicial  Court,  Suffolk  County. 

Action  by  one  Bumham  against  the  China  Mutual  Insurance 
Company  and  others.  Cause  tried  on  agreed  statement  of  facts 
filed  in  the  Superior  Court.  Judgment  pro  forma  was  ordered  for 
defendants,  and  plaintiff  appeals.     Judgment  for  defendants. 

Arthur  H.  Russell,  for  plaintiff. 

Bryant,  Griswold  &  Howard,  for  defendants. 

Lathrop,  J.  —  Some  of  the  policies  in  these  cases  cover  "  the 
risk  of  collision  sustained,"  and  others  are  against  "  loss  sustained 
by  collision  with  another  vessel."  We  are  of  opinion  that  the  two 
forms  mean  the  same  thing,  namely,  collision  with  another  vessel. 
We  agree  with  the  plaintiff  that  if  a  vessel  is  temporarily  aground, 
or  at  anchor,  or  at  her  dock,  and  is  run  into  by  another  vessel,  this 
is  a  collision  with  another  vessel,  within  the  meaning  of  the  policies. 
London  Assurance  r.  Companhia  De  Moagens  De  Barreiro,  167 
U.  S.  149,  17  Sup.  Ct.  785,  and  cases  cited.  So,  it  may  be  true,  as 
was  decided  in  Chandler  v.  Blogg,  ( 1898)  i  Q.  B.  32,  that,  where 
a  vessel  strikes  another  vessel  which  is  at  the  time  under  water  and 
resting  on  the  bottom,  this  is  a  collision  within  the  meaning  of  the 
policy,  if  the  vessel  is  raised  within  a  few  hours.  Mr.  Justice 
Bigham  in  this  case  adopted  the  view  that  "  collision,"  when  used 
alone,  without  other  words,  md&nt  two  navigable  things  coming  into 
contact,  and  that  the  sunken  vessel,  though  she  could  not  be  navi- 
gated at  the  time,  was  still  navigable,  as  she  was  raised  within  a  few 
hours.  In  the  case  at  bar  the  plaintiff^s  vessel  struck  a  wreck,  sunk 
several  hours  before,  and  which  was  never  raised.  While  it  was 
practicable  to  raise  her,  the  cost  would  have  exceeded  her  value 
when  raised.  Under  such  circumstances  we  are  of  opinion  that  the 
plaintiff's  vessel  did  not  come  into  collision  with  another  vessel 
within  the  meaning  of  this  word  in  the  policies. 

The  case  of  Richardson  v.  Burrows,  though  not  reported,  is  cited 
in  Lowndes  on  Mar.  Ins.  199,  in  Spencer  on  Col.  14,  and  in  Cline  v. 
Western  Assur.  Co.,  loi  Va.  496,  44  S.  E.  Rep.  700.  The  counsel 
for  the  plaintiff  state  in  their  brief  that  they  have  had  an  oppor- 
tunity to  examine  a  stenographic  report  of  the  case,  and  that  it  was 
an  action  to  recover  for  a  partial  loss  of  wheat  shipped  on  a  small 
schooner  which  sailed  from  Lynn  to  England  for  Caen  in  France. 
During  the  night  the  vessel  struck  something  which  caused  damage 
to  the  cargo.  What  the  object  was  did  not  appear,  but  it  was 
probably  some  old  sunken  wreck,  or  possibly  floating  wreck.  After 
the  evidence  was  in  Lord  Coleridge  inquired  whether  there  were 
any  cases  of  collision.      None  were  referred  to.      Lord  Coleridge 
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ruled  that  he  should  hold  that  the  \vord  "  collision  "  meant  collision 
with  another  ship,  and  did  not  mean  either  a  rock,  or  a  sand  bank,  or 
floating  wreck.  The  jury  were  then  discharged  by  consent,  and 
judgment  given  for  defendant.  The  case  was  decided  December 
i6,  1880.  While  this  is  a  nisi  prius  decision  it  is  of  some  weight. 
See,  also,  Hough  v.  Head,  54  L.  J.  Q.  B.  294 ;  Reischer  v.  Borwick, 
(1894)  2  Q.  B.  548;  Cline  v.  Western  Assur.  Co.,  ubi  supra;  The 
Bristol,  10  Blatchf.  537,  Fed.  Cas.  No.  1,892. 

We  do  not  regard  the  case  of  Fisher  v.  Chapman,  20  Times  Law 
Rep.  319,  as  applicable  to  this  case.  It  involved  no  discussion  as 
to  what  is  collision,  nor  any  adjudication  thereon.  The  case  of 
Barr  v.  Gibson,  3  M.  &  W.  390,  relates  to  a  bill  of  sale  of  a  vessel 
on  the  shore.     It  has  no  bearing  on  this  case. 

Judgment  in  each  case  for  the  defendant. 


WARREN  V.  CITY  ELECTRIC  RAILWAY  CO. 

Supreme  Court,  Michigan,  September,  1905. 


ELECTRICITY  —  BOY  INJURED  BY  CONTACT  WITH  BROKEN 
LIVE  WIRE  ON  STREET.  —  Where  it  appeared  that  a  boy,  eleven 
years  of  age,  was  injured  by  coming  in  contact  with  a  live  telephone 
wire  that  lay  upon  the  public  street,  and  that  the  wire  received  its  dan- 
gerous current  from  a  trolley  span  wire  belonging  to  defendant,  through 
being  pressed  upon  the  span  wire  by  the  limb  of  a  tree  which  was 
broken  by  a  severe  storm  the  previous  evening  at  a  considerable  distance 
from  the  point  where  the  wire  parted  and  fell  and  where  the  boy  was 
injured,  and  that  the  span  wires  were  not  properly  insulated  and  were 
not  protected  by  guard  wires  to  prevent  contact  with  other  wires,  the 
question  of  defendant's  negligence,  notwithstanding  the  short  time  that 
elapsed  between  the  breaking  of  the  wire  and  accident  to  the  boy,  was 
for  the  jury,  and  a  judgment  in  his  favor  was  affirmed. 

PROXIMATE  CAUSE.  — The  failure  to  properly  insulate  the  wires  and 
to  guard  them  from  contact  with  other  wires  were  concurring  causes 
of  the  accident,  and  the  breaking  of  the  tree  was  not  the  sole  proximate 
cause  thereof. 

Error  to  Circuit  Court,  St.  Clair  County. 

Action  by  Wells  Warren,  by  his  next  friend,  against  the  City 
Electric  Railway  Company  and  another.  There  was  a  judgment 
in  favor  of  plaintiff,  and  defendant  railway  company  brings  error. 
Affirmed, 

Argued  before  McAlvay,  Blair,  Montgomery,  Ostrander,  and 
Hooker,  JJ. 
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Phillips  &  Jenks,  for  appellant. 

S.  A.  Graham  and  George  G.  Moore,  for  appellee. 

Hooker,  J.  —  The  plaintiff,  a  lad  of  eleven  years  of  age,  was 
seriously  injured  by  coming  in  contact  with  a  live  telephone  wire, 
which  lay  upon  the  ground  in  a  public  street  in  Port  Huron.  The 
proof  shows  that  the  telephone  wire  received  its  dangerous  current 
from  a  trolley  span  wire  belonging  to  appellant,  through  its  being 
pressed  down  upon  said  span  wire  by  the  limb  of  a  tree,  which  was 
broken  by  a  severe  storm  the  previous  evening,  at  a  considerable 
•distance  from  the  point  where  the  wire  parted  and  fell,  which  was 
the  place  where  the  boy  was  injured.  Action  was  brought  against 
the  telephone  company  and  the  Appellant,  and  a  verdict  and  judg- 
ment of  $9,000  was  returned  against  the  latter;  a  verdict  being 
directed  in  favor  of  the  telephone  company.  The  acts  of  negli- 
gence charged  against  appellant  were  as  follows:  i.  Failure  to 
properly  insulate  the  span  wires  of  the  trolley  line;  2,  to  properly 
and  at  reasonable  time  inspect  said  insulation;  3,  to  place  guard 
wires  over  the  span  wires  to  prevent  contact  with  other  wires ;  4,  to 
remove  such  other  wires  as  should  come  in  contact  with  the  span 
wires.  There  was  proof  tending  to  show  that  the  insulators  used 
were  ineffective,  and  that  they  were  not  reasonably  safe  and  fit  for 
the  purpose.  There  was  also  testimony  as  to  the  nature  and 
frequency  of  inspections. 

These  questions  were  for  the  jury,  unless  it  can  be  said  that  the 
proof  as  to  the  former  was  improperly  admitted  and  that  the  in- 
spection was  conclusively  shown  to  be  reasonable.  Whatever  may 
be  said  of  the  former,  we  cannot  say  as  matter  of  law  that  the 
inspection  proved  was  reasonable  and  proper.  That  is  a  question 
for  the  jury,  depending  as  it  does  upon  the  condition  of  the  line  and 
the  nature  of  the  danger  to  be  feared.  The  frequency  and  cafe  re- 
quired in  inspections  depend  much  upon  the  character  of  the  ap- 
paratus, or  machinery,  or  other  agent  from  which  danger  is  to  be 
feared,  and  as  its  destructiveness  and  danger  is  increased  the  duty 
of  care  mcreases.  In  other  words,  the  degree  of  hazard  attending 
the  use  of  a  dangerous  article  has  a  direct  relation  to  the  care  which 
is  requisite  in  its  use.  Electricity  is  to  be  classed  with  gunpowder, 
dynamite,  and  other  treacherous  and  destructive  agents,  of  whose 
dangerous  qualities  we  may  take  judicial  notice,  as  well  as  of  the 
fact  that  society  recognizes  them,  and  acts  accordingly.  No  prudent 
man  handles  these  things  with  a  low  degree  of  caution.  We  find 
it  unnecessary  to  say,- as  some  courts  have  said,  that  the  use  of 
electricity  imposes  the  duty  of  the  greatest  possible  care.     The  cir- 


ig  AMERICAN  NEGLIGENCE  REPORTS.  23 

cuit  judge  did  not  so  charge,  but  contented  himself  with  saying  that 
the  duty  requisite  was  such  as  ordinarily  careful  and  prudent  per- 
sons would  exercise  in  dealing  with  electricity  under  similar  cir- 
cumstances. This  was  sufficiently  favorable  to  the  defendant,  al- 
though it  involved  the  idea,  before  expressed,  that  the  nature  of  the 
hazard  is  an  element  in  determining  the  question.  The  frequency 
and  nature  of  the  inspections  required  depend  in  a  measure  upon 
this.  The  following  authorities,  suggested  by  plaintiff's  brief,  show 
the  trend  of  decisions  upon  this  subject:  Friesenhan  v.  Telephone 
Co.,  134  Mich.  292, 96  N.  W.  Rep.  501 ;  Wolpers  v,  N.  Y.  &  Q.  Elec. 
Co.,  (Sup.)  86  N.  Y.  Supp.  845;  Paine  v.  Elec.  Co.,  (Sup.)  72 
N.  Y.  Supp.  279;  Will  V.  Edison  Co.,  (Pa.)  50  Atl.  Rep.  161,  86 
Am.  St.  Rep.  732;  Denver  Con.  Electric  Co.  v.  Lawrence,  (Colo. 
Sup.)  73  Pac.  Rep.  39;  Economy  L.  &  P.  Co.  v.  Hiller,  (111.)  68 
N.  E.  Rep.  72;  Memphis  St.  R'y  v,  Kartright,  (Tenn.)  75  S.  W. 
Rep.  719;  Lexington  R'y  Co.  v.  Fain,  (Ky.)  71  S.  W.  Rep.  628; 
Lutolf  V,  United  Elec.  Co.,  (Mass.)  67  N.  E.  Rep.  1026;  Richmond 
&  P.  Elec.  R'y  Co.  v.  Rubin,  (Va.)  47  S.  E.  Rep.  834;  Keasbey, 
Elect.  Wires,  §§  242,  269;  3  Current  Law,  1182;  i  Current  Law, 
996;  City  Elec.  Co.  v.  Conery,  61  Ark.  381,  33  S.  W.  Rep.  426,  54 
Am.  St.  Rep.  262;  3  Current  Law,  1185. 

Counsel  contend  that  the  evidence  shows  that  a  reasonable  time 
for  appellant  to  discover  the  danger  and  make  repairs  had  not 
elapsed,  and  that  the  jury  should  have  been  so  instructed.  Were 
it  conclusively  shown  that  defendant's  line  was  in  such  perfect  con- 
dition that  the  live  wire  was  only  chargeable  to  the  effect  of  an 
extraordinary  storm,  this  point  would  merit  more  consideration. 
But  there  was  a  claim  of  negligence  in  not  properly  insulating  the 
span  wire  and  in  not  protecting  it  from  the  impact  of  other  wires, 
both  of  which  questions  were  for  the  jury. 

In  this  connection  it  is  urged  that  the  proximate  cause  of  the 
injury  was  not  the  want  of  insulation,  nor  the  failure  to  guard  the 
span  wire,  but  it  was  the  breaking  of  the  tree.  It  is  generally  the 
case  that  an  accident  is  the  result  of  concurring  causes.  If  the  rain 
and  snow  never  fell  and  the  wind  never  blew,  wires  would  be  less 
likely  to  fall  and  break.  In  this  case  the  span  wire  was  hot  where 
it  was  not  intended  to  be.  The  telephone  wire  was  pressed  upon  it 
when  it  was  not  so  intended.  The  wire  burned  in  two  from  the 
intense  heat  taken  on  from  the  span  wire,  and  the  ends  fell.  All 
of  these  were  things  to  be  anticipated  and  guarded  against.  If  this 
was  not  done  to  the  extent  that  a  prudent  man  would  do  it,  there 
ivas  a  failure  of  duty,  which  might  be  a  concurring  cause  of  the 
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accident,  making  defendant  liable.  Thus  we  held  that,  where  a 
horse  was  caused  to  struggle  and  injure  his  master  through  getting 
his  foot  through  a  hole  in  a  bridge,  the  defect  iij  the  bridge  was  a 
proximate  cause  of  the  accident. 

One  Wager  was  allowed  to  testify  to  efficiency  of  the  insulators 
used  to  prevent  hot  span  wires.  He  was  not  permitted  to  testify 
that  they  were  unfit,  but  gave  his  experience  in  their  use.  He  said 
he  came  in  contact  with  many  hot  span  wires  during  the  five  years 
that  he  worked  where  such  insulators  were  used  in  Lapeer  and 
Port  Huron.  Harry  Hoffman,  shown,  we  think,  to  be  experienced 
and  an  expert,  gave  his  experience  and  also  his  opinion  as  to  the 
effectiveness  of  this  kind  of  insulators,  as  well  as  their  tendency  ta 
fall  into  disuse  in  places  where  formerly  used.  We  think  that  both 
of  these  witnesses  were  competent  to  give  opinions  upon  the 
effectiveness  of  these  insulators;  also,  that  it  was  proper  to  intro- 
duce the  insulator  or  hanger  in  evidence. 

Walker,  a  foreman  of  defendant,  was  asked  on  cross-examination 
if  it  was  not  common  knowledge  and  common  talk  among  the  de- 
fendant's employees  that  the  span  wires  were  charged.  If  this  was 
not  proper  on  cross-examination,  the  answer  did  not  injure  de- 
fendant; for  our  attention  is  not  called  to  an  admission  that  it  was 
so.  It  was  not  improper  to  show  on  cross-examination  that  he  may 
have  warned  linemen  against  hot  span  wires. 

It  is  claimed  that  the  damages  were  excessive.  On  motion  for  a 
new  trial  they  were  reduced  to  $6,000,  in  which  plaintiff  acquiesced. 
The  injury  was  serious,  and  we  think  the  judgment  should  not  be 
reversed  on  this  ground. 

Complaint  is  made  of  the  intemperate  discussion  of  the  case,  but 
we  are  not  satisfied  that  defendant  was  injured  by  what  was  said. 
We  think  it  unnecessary  to  discuss  other  questions. 

We  have  found  no  error,  and  the  judgment  is  affirmed. 


LINDSAY  V.  WABASH  RAILWAY  CO. 

Supreme  Court,  Michigan,  September,  1905, 


RAILROADS  —  CARRIER  AND  PASSENGER  —  EJECTION  FOR  RE- 
FUSAL TO  PAY  FARE  — ASSAULT  BY  CONDUCTOR.  —  Where 
.  it  appeared  that  the  conductor  of  a  train  told  the  plaintiff  who  had  no 
money  to  pay  fare  that  he  would  have  to  get  off  at  the  next  station, 
and  upon  arrival  there  the  plaintiff  was  asked  to  get  off  and  when  he  did 
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not  the  conductor  helped  him  to  his  feet  and  he  then  walked  out,  and 
after  the  train  started  it  was  stopped  because  plaintiff  attempted  to  board 
it,  and  when  the  train  started  again  the  conductor  got  on  the  rear 
platform  of  the  last  car  and  when  the  plaintiff  caught  hold  of  the  railing 
of  the  car,  being  unable  to  loosen  the  plaintiff's  hold,  the  conductor 
struck  him  on  the  jaw  and  caused  him  to  fall  off,  the  conductor's  con- 
duct was  justifiable  and  a  judgment  for  plaintiff  was  reversed. 

Error  to  Circuit  Court,  Lenawee  County. 

Action  by  Thomas  Lindsay,  by  Nannie  G.  Lindsay,  next  friend, 
against  the  Wabash  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.     Reversed, 

Argued  before  Moore,  C.  J.,  and  Carpenter,  McAlvay,  Ostran- 
DER,  and  Hooker,  JJ. 

Watts,  Smith  &  Baldwin,  for  appellant. 

John  E.  Bird  and  John  L.  O'Mealey,  for  appellee. 

Hooker,  J.  —  The  plaintiff's  declaration  is  in  trespass  vi  et  a/rmis^ 
and  alleges  that  he  attempted  to  enter  defendant's  train  at  Milan, 
Mich.,  as  a  passenger,  when  one  of  defendant's  servants,  actings 
within  the  scope  of  his  employment  as  conductor  of  said  train, 
attempted  to  and  did  prevent  his  entering  the  train,  and  pulled  and 
dragged  him  about,  and  struck  him  many  blows  with  his  fists,  and 
choked  him,  by  means  whereof  the  plaintiff  then  and  there  became 
and  was  greatly  hurt,  cut,  bruised,  and  wounded  in  and  about  his 
head,  neck,  hands,  arms,  and  legs,  aQd  became  and  was  sick,  sore^ 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  one  month  then  next  following,  and  during^ 
all  of  which  time  plaintiff  was  deprived  of  social  enjoyment  with 
his  friends,  and  suffered  great  bodily  pain  and  distress,  and  was 
obliged- to  undergo  medical  and  surgical  treatment.  Defendant's 
brief  states  that  there  is  no  allegation  in  the  declaration  that  the 
plaintiff  was  mentally  unsound,  and  no  claim  for  damage  by  reason 
of  the  aggravation  of  his  mental  disease  occasioned  by  the  treatment 
complained  of.  The  defendant  pleaded  the  general  issue,  and  added 
a  notice  that,  if  plaintiff  was  assaulted,  it  was  by  reason  of  his 
persistent  attempt  to  ride  upon  defendant's  car  without  paying  his 
fare. 

The  testimony  given  upon  the  trial  shows  that  prior  to  May  15, 
1902,  plaintiff  lived  at  St.  Louis,  Mo.,  and  had  been  a  conductor 
upon  the  Missouri  Pacific  Railroad,  but,  showing  symptoms  of 
softening  of  the  brain,  he  was  discharged.  On  May  29,  1902,  he 
moved  with  his  family  to  Port  Huron,  Mich.,  and  on  that  day  he 
took  a  train  at  Port  Huron  and  went  to  Detroit,  and  in  the  same 
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afternoon  he  left  Detroit  on  the  defendant's  train.  While  occupy- 
ing a  seat  in  the  sleeper  the  conductor  asked  him  for  his  ticket,  and 
he  replied  that  he  had  none.  He  said  he  was  going  to  St.  Louis. 
The  conductor  told  him  that  he  would  have  to  pay  his  fare  to  Mont- 
pelier,  and  change  at  that  place  for  the  St.  Louis  train.  He  then 
said  that  he  had  no  money,  and  was  told  that  he  would  have  to  get 
off  at  Milan.  The  train  stopped  at  Milan,  and  he  was  asked  to  get 
off;  but  he  did  not,  and  the  conductor  lifted  him  to  his  feet,  when 
he  walked  out.  The  porter  took  out  his  grips.  The  train  started, 
but  was  again  stopped  because  plaintiff  attempted  to  get  on  board. 
When  the  train  started  again,  the  conductor  got  upon  the  rear 
platform  of  the  diner,  the  last  car  on  the  train.  The  plaintiff  took 
hold  of  the  railing,  and  the  conductor  was  unable  to  loosen  his  grip. 
The  train  was  gaining  speed,  and  the  conductor  struck  him  on  the 
jaw  or  side  of  the  face,  and  in  so  doing  lost  his  balance,  and  both 
fell  to  the  platform.  The  conductor  got  up  and  caught  the  train, 
which  proceeded  on  its  way.  The  plaintiff's  counsel  claim  that  the 
plaintiff  was  upon  the  first  step  of  the  car,  and  that  the  conductor 
struck  plaintiff  after  they  fell  from  the  car.  The  foregoing  is  de- 
fendant's version  of  the  affair.  Plaintiff's  counsel  say  that,  when 
the  porter  saw  that  the  plaintiff  was  going  to  try  to  get  upon  the 
train  after  being  ejected,  he  closed  the  doors  to  the  vestibule  of 
that  car,  which  made  it  impossible  to  get  on  there,  but  that  he  then 
got  on  the  first  step  of  the  rear  entrance  of  the  diner,  holding  his 
baggage  in  one  hand,  and  holding  onto  the  hand  rail  with  the  other. 
The  train  was  moving  five  or  six  miles  an  hour,  when  the  con- 
ductor felled  him  by  a  severe  blow  behind  the  ear,  and  he  fell  upon 
the  station  platform  upon  his  face,  the  conductor  falling  upon  him. 
A  lady  witness  testified  that  she  thought  he  struck  him  after  he  fell 
upon  him.  The  conductor  then  got  up  and  got  upon  the  train. 
Plaintiff  got  up  and  sat  down  by  a  restaurant  near  by,  pale,  and 
with  chin  and  knuckles  bleeding.  One  day  later.  May  30th,  he  took 
the  train  at  Milan.  He  did  not  pay  his  fare  and  was  put  off  at 
Cone.  He  stayed  there  until  evening,  when  he  took  a  train  to 
Britton.  He  was  taken  from  Britton  to  the  Hotel  Gregg  at  Adrian, 
where  he  stayed  until  the  following  Monday,  when  his  wife  took 
him  to  Port  Huron,  where  he  remained  until  July  nth,  when  he 
was  taken  to  the  Pontiac  Asylum. 

The  declaration  contained  no  hint  that  plaintiff  was  an  ejected 
passenger  seeking  to  re-enter  the  cars.  Neither  did  it  indicate 
that  he  was  mentally  disordered,  or  claim  damages  for  the  causing 
or  aggravation  of  any  mental  disorder.      We  are  of  the  opinion 
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that  the  simplest  kind  of  a  declaration  in  trespass  v\  et  armis  would 
have  justified  the  proof  of  the  encounter,  and  of  any  physical  in- 
juries inflicted  upon  the  plaintiff,  and  that  it  was  not  necessary  to 
allege  in  the  declaration  the  facts  of  his  effort  to  ride,  his  refusal 
to  pay  fare,  his  ejection,  and  persistent  effort  to  board  the  train. 
Those  matters  were  competent  proof,  and  might  constitute  a  justifi- 
cation of  the  assault;  but  there  was  no  variance  between  pleading 
and  proof  in  that  regard.  It  was  not  competent  under  this  declara- 
tion to  claim  or  prove  damages  for  aggravation  of  a  mental  disorder, 
and,  if  plaintiff  claimed  damages  for  negligence  of  the  conductor  in 
failing  to  discern  his  infirmity,  the  declaration  was  not  such  as  to 
support  such  claim.  Plaintiff's  counsel  say  that  they  disavowed 
a  claim  for  such  damages,  and  that  the  court  did  not  permit  their 
recovery.  Under  the  undisputed  proofs  in  this  case  the  conductor 
was  justified  in  doing  all  that  he  did  to  the  plaintiff,  except  to  strike 
him  after  he  fell  upon  the  platform,  if  he  did  so.  Whether  or  not 
a  blow  was  then  justifiable  may  have  been  a  question  for  the  jury, 
dependent  upon  the  circumstances  and  emergencies  of  the  situation. 
Error  is  alleged  upon  the  admission  of  proof  from  which  the  jury 
may  have  found  that  a  pre-existing  mental  disorder  was  aggravated 
by  the  conductor's  assault;  the  declaration  containing  no  hint  of 
such  a  claim.  According  to  the  proof  received,  the  plaintiff  was 
previously  mentally  disordered,  in  fact  deranged,  and  became  worse 
afterwards,  and  the  claim  was  made  that  his  disorder  was  aggra- 
vated by  the  assault.  We  have  already  seen  that  under  the  proofs 
the  only  fault  that  can  be  justly  ascribed  to  the  conductor  was  the 
blow  said  to  have  been  given  after  the  men  fell  from  the  train. 
Not  only  is  it  far  from  clear  that  such  blow  was  given,  and,  if 
given,  that  it  was  not  necessary  or  justifiable  under  the  circum- 
stances, but  there  is  no  proof  whatever  as  to  the  character  or  vio- 
lence of  the  blow,  or  that  tends  to  show  that  it  had  any  such  effect 
upon  plaintiff's  mental  condition.  If  there  was  any  aggravation  of 
such  disorder,  it  is  much  more  likely  to  have  been  caused  by  the 
justifiable  blow  dislodging  plaintiff  from  the  train  than  from  this 
questionable  act  of  the  conductor  upon  the  platform.  It  has  been 
held  in  several  cases  that  such  proof  is  not  admissible,  and  that  such 
damages  are  not  recoverable  unless  alleged  in  the  declaration.  See 
Thurstin  v,  Lucei  6i  Mich.  298,  28  N.  W.  Rep.  103 ;  Wilkinson  v. 
Steel  Works,  73  Mich.  409,  41  N.  W.  Rep.  490 ;  Hunter  v,  Durand, 
<Mich.)  100  N.  W.  Rep.  191 ;  Phippen  v.  Bay  City  R'y,  no  Mich. 
351,  68  N.  W.  Rep.  216.  The  court  stated  that  "nothing  was 
claimed,  except  a  straight  assault  and  battery,  and  that  nothing 
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could  be  claimed  for  plaintiff's  mental  condition ;  that  he  stood  there 
in  the  case  as  if  he  were  mentally  sound."  Yet  his  mental  con- 
dition both  before  and  after  the  occurrence  was  shown,  and  a 
physician  was  permitted  to  testify,  in  substance,  that  a  blow  on  the 
head  would  be  likely  to  aggravate  the  disorder. 

It  is  urged  that  it  was  competent  to  show  his  previous  condition 
and  appearance  as  affecting  the  question  of  the  reasonableness  of 
the  conductor's  conduct ;  but,  if  this  be  so,  it  was  not  competent  to 
show  plaintiff's  subsequent  condition  by  the  hotel  keeper  who  saw 
him  two  days  later,  or  to  make  such  proof  as  that  given  by  the 
physician  referred  to. 

There  are  other  assignments  of  error,  but  we  think  it  unnecessary 
to  discuss  them,  as  the  question  may  not  arise  upon  another  trial. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


HUTCHINSON  V.  CLEVELAND-CLIFFS  IRON  CO. 

Supreme  Court,  Michigan,  September,  1905. 


DANGEROUS  PREMISES  —  OPEN  HATCHWAY  —  EMPLOYEE  OF 
CONTRACTOR  FALLING.  —  An  employee  of  a  contractor,  employed 
by  defendant  in  installing  machinery  in  its  mill,  was  owed  no  duty  by- 
defendant  to  guard  a  hatchway  through  which  the  employee  fell  when 
it  appeared  that  his  duties  did  not  call  him  nearer  than  within  twenty  io 
forty  feet  of  the  hatchway,  and  that  he  had  to  step  over  a  steam  pipe 
a  foot  high  to  go  there,  and  there  was  no  evidence  that  the  foreman, 
who  the  employee  said  he  wished  to  see  on  business,  had  any  business 
to  go  there. 

Appeal  from  Circuit  Court,  Delta  County. 

Action  by  John  Hutchinson  against  the  Qeveland-Cliffs  Iron 
Company  for  injuries  received  while  employed  by  a  contractor 
engaged  in  making  certain  improvements  in  defendant's  mill. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Reversed, 

Argued  before  Moore,  C.  J.,  and  Carpenter,  McAlvay,  Ostran- 
DER,  and  Hooker,  JJ. 

William  P.  Belden,  for  appellant. 

James  H.  Clancy,  for  appellee. 

Hooker,  J.  —  The  plaintiff  was  injured  by  falling  through  a 
hatchway  in  defendant's  chemical  works.  The  machinery  of  these 
works  consisted  of  a  number  of  large  steel  or  iron  and  copper 
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cylinders,  called  "stills,"  and  vats  and  necessary  pipes.  The  de- 
fendant had  been  making  alterations  and  an  enlargement  of  its 
plant  by  increasing  the  number  of  cylinders,  and  had  employed  the 
Johns-Manville  Company,  of  Milwaukee,  to  cover  some  of  its  cylin- 
ders and  pipes  with  plastic  covering,  and  the  plaintiff  was  employed 
by  that  company  to  do  this  work  under  its  foreman.  This  work 
was  confined  to  the  easterly  portion  of  the  mill  at  the  time  of  the 
accident;  the  new  stills  for  the  north  part  not  being  set.  Defend- 
ant was  engaged  in  raising  them  through  the  hatchway  in  question, 
though  not  doing  so  at  the  exact  time  of  the  accident,  which  was 
near  quitting  time  for  the  workmen  in  the  evening.  The  hatchway 
was  open  and  unguarded  at  the  time  plaintiff  walked  into  it.  His 
business  was  to  mix  the  plastic  material  in  a  box  near  where  he  was 
at  work,  and  it  is  conclusively  shown  that  his  work  did  not  call 
him  nearer  than  within  twenty  to  forty  feet  of  the  elevator,  and 
that  he  had  to  step  over  a  steam  pipe  a  foot  high  from  the  floor  to 
go  there.  His  excuse  for  going  there  is  that  it  was  near  night, 
and  he  wished  to  ask  the  foreman  whether  he  should  mix  another 
quantity  of  plastic.  He  had  seen  the  foreman  go  in  a  northwesterly 
direction  from  him  and  disappear  from  his  sight  around  a  still,  a 
few  feet  from  him.  The  mill  was  in  operation,  and  was  lighted  by 
electricity.  Plaintiff  testified  that  the  light  was  dim.  He  started 
in  the  same  direction  and  went  around  the  still,  ultimately  walking 
into  the  trap,  which  he  did  not  see  or  notice.  The  railing  had  been 
removed  to  facilitate  the  raising  of  the  cumbrous  machinery.  The 
foreman  was  not  produced  as  a  witness.  It  was  defendant's  con- 
tention that  it  owed  no  duty  to  plaintiff,  who  had  not  been  invited 
to  enter  that  portion  of  the  mill,  and  that  be  was  guilty  of  contribu- 
tory negligence.  The  court  refused  to  direct  a  verdict  for  defend- 
ant, and  plaintiff  recovered  $1,500.     Defendant  has  appealed. 

The  important  question  is  whether  defendant  owed  a  duty  to  this 
plaintiff  of  anticipating  that  he  would  approach  this  elevator  and 
guarding  him  against  the  danger  of  his  walking  into  the  hole  in  the 
Boor.  There  is  nothing  to  indicate  that  there  was  any  work  to  call 
him  there,  and  the  case  rests  upon  the  proposition  that  the  fore- 
;nan  might  have  occasion  to  go  there,  and  that  the  plaintiff  might 
find  it  necessary  to  follow  him,  if  he  wanted  directions  about  his 
work.  There  is  no  evidence  indicating  that  the  foreman  went  there 
upon  business,  or  that  the  foreman  had  any  invitation  to  go  there, 
or  that  anything  pertaining  to  his  work  called  him  there.  The 
Johns-Manville  Company  had  contracted  to  cover  certain  specified 
pipes  and  stills,  which  were  set,  and  others  to  be  set,  the  latter  in 
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the  new  part  of  the  mill.  It  had  nothing  to  do  with  the  latter,  for 
they  were  not  set.  Those  in  readiness  and  upon  which  they  were  at 
work  were  remote  from  this  elevator,  which  was  in  use  for  the  gen- 
eral puiposes  of  the  defendant.  We  do  not  find  it  necessary  to- 
discuss  the  right  of  the  plaintiff  to  follow  the  foreman,  because  we 
find  no  invitation  to  either  of  them  to  go  beyond  the  place  where  the 
stills  to  be  covered  were  located.  The  undisputed  proof  shows  that 
the  defendant's  business  was  continued  while  repairs  were  being 
made.  Its  contract  with  the  Johns-Manville  Company  specified  the 
stills  to  be  covered.  It  contains  no  implication  of  an  expectation 
that  the  laborers  of  that  company  would  be  at  liberty  to  go  about 
the  premises,  or  to  any  portions  except  those  where  the  work  was  ta 
be  done.  It  should  not  have  been  expected  to  interrupt  its  business 
unnecessarily,  and  it  had  no  reason  to  expect  an  invasion  of  places 
where  plaintiff's  work  did  not  call  him. 

The  learned  circuit  judge  submitted  to  the  jury  the  question 
"  whether  it  was  reasonable  for  plaintiff  to  leave  the  place  of  his. 
employment  and  go  elsewhere  about  the  mill.  He  could  safely  have 
said  that  the  undisputed  proof  excluded  the  question,  first,  because 
the  elevator  was  so  far  beyond  the  confines  of  his  legitimate  terri- 
tory, and,  second,  because  there  was  nothing  justifying  his  inten- 
tional transgression  beyond  the  limits  contemplated  by  the  contract.. 
The  authorities  are  numerous  in  support  of  the  doctrine  invoked, 
and  many  are  cited  as  the  brief  of  defendant's  counsel.  Phillips  v. 
Library  Co.,  55  N.  J.  L.  307,  16  Am.  Neg.  Cas.  701,  27  Atl.  Rep- 
478;  Sullivan  v,  Walin,  14  Ir.  C.  L.  460;  Ivay  v.  Hodge,  9  Q.  B^ 
Div.  80;  Batcheldor  v,  Fortescue,  11  Q.  B.  Div.  4745  Zoebisch  v,. 
Tarbell,  10  Allen,  385,  87  Am.  Dec.  660;  Victory  z/.  Baker,  67  N.  Y. 
366 ;  Diebold  v.  Penn.  R.  Co.,  50  N.  J.  Law,  478,  16  Am.  Neg.  Cas, 
672n,  14  Atl.  Rep.  576;  Doggett  v.  111.  Cen.  R.  R.  Co.,  34  Iowa, 
284,  14  Am.  Neg.  Cas.  6y^n;  Kennedy  v.  Chase,  119  Cal.  637,  52^ 
Pac.  Rep.  33,  63  Am.  St.  Rep.  153  (this  last  was  a  case  much  like 
the  present  one) ;  Wright  v,  Rawson,  52  Iowa,  329,  14  Am.  Neg. 
Cas.  587n,  3  N.  W.  Rep.  106,  35  Am.  St.  Rep.  275;  Pfeiffer  v. 
Ringler,  12  Daly,  437;  Thompson,  Neg.,  c.  7,  p.  308;  Murry  v.  Mc- 
Lean, 57  111.  378;  Schmidt  v.  Bauer,  80  Cal.  565,  22  Pac.  Rep.  256  r 
Redigan  v,  Boston  R.  Co.,  155  Mass.  44,  9  Am.  Neg.  Cas.  439W, 
28  N.  E.  Rep.  1 133,  31  Am.  St.  Rep.  520.  The  principle  is  recog- 
nized in  our  own  cases  of  Kinney  v,  Onsted,  113  Mich.  96,  71  N.  W. 
Rep.  482,  67  Am.  St.  Rep.  455,  and  P.  &  C.  Dock  Co.  v.  Trans- 
portation Co.,  122  Mich.  449,  81  N.  W.  Rep.  269. 

We  are  constrained  to  reverse  the  judgment  and  order  a  new 
trial. 
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LOOMIS  V.  LAKE  SHORE  &  MICH.  SO.  R.  CO. 

Court  of  Appeals,  New  York,  October,  1905. 


RAILROADS  —  BRAKEMAN  OF  OTHER  ROAD  STRUCK  BY  BACK- 
ING TENDER  AND  ENGINE  OF  LESSOR.  —  Where  it  appeared  that 
a  brakeman  of  a  standing  freight  train,  belonging  to  defendant's  lessee, 
while  walking  alongside  his  train  towards  its  rear  and  between  the 
main  tracks  was  instantly  killed  by  being  struck  by  the  rear  end  of  the 
tender  of  a  passenger  engine,  running  backwards  without  cars,  in  sole 
charge  of  an  hostler  who  was  seated  in  the  cab  where  he  could  not  see 
the  track  for  the  first  sixty  feet  beyond  the  rear  end  of  the  tender,  and 
no  bell  was  rung  nor  person  stationed  to  give  warning  of  the  approach 
of  the  engine,  the  question  of  negligence  and  contributory  negligence 
should  have  been  submitted  to  the  jury  and  a  judgment  of  nonsuit  was 
reversed. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Elsie  Loomis,  as  administratrix  of  the  estate  of  John 
Loomis,  deceased,  against  the  Lake  Shore  &  Michigan  Southern 
Railway  Company.  There  was  a  judgment  of  the  Appellate  Divi- 
sion (82  N.  Y.  Supp.  1 105,  84  App.  Div.  633),  affirming  a  judg- 
ment for  defendant,  and  plaintiff  appeals.     Reversed. 

Edward  R.  O'Malley,  for  appellant. 

William  B.  Hoyt,  for  respondent. 

Bartlett,  J.  —  The  plaintiff,  as  the  administratrix  of  John 
Loomis,  deceased,  brought  this  action  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  under  the  following  circum- 
stances: The  intestate  was,  on  the  12th  day  of  July,  1902,  the  day 
he  was  killed,  in  the  employ  of  the  New  York,  Chicago  &  St.  Louis 
Railway  Company,  commonly  known  as  the  "  Nickel  Plate,"  as  a 
brakeman  on  one  of  its  freight  trains.  The  accident  happened  in 
the  yard  of  the  Lake  Shore  road  at  Buffalo.  It  is  a  conceded  fact, 
alleged  in  the  complaint  and  admitted  by  the  answer,  that  the 
Nickel  Plate  road  had  a  lease  and  contract  with  the  Lake  Shore 
giving  it  the  right  to  operate  its  trains  in  and  upon  certain  portions 
of  the  tracks  and  yard  belonging  to  the  defendant  within  the  city  of 
Buffalo,  and  particularly  at  the  point  where  the  accident  occurred. 
The  direction  of  the  defendant's  tracks  is  substantially  east  and 
west  through  its  yard.  The  main  east-bound  track  and  the  main 
west-bound  track  lie  alongside  of  each  other.      The  west-bound 
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track  is  north  of  the  east-bound  track.  There  are  two  or  more 
parallel  tracks  south  of  the  east-bound  track,  and  a  like  number 
north  of  the  west-bound  track,  used  for  storing  cars  and  other  local 
purposes.  The  main  tracks  near  the  point  of  the  accident  cross 
Scott  street  on  the  west,  and  proceed  east  over  Perry  and  Fulton 
streets.  All  these  crossings  are  at  grade.  The  accident  occurred 
between  Perry  and  Fulton  streets,  which  are  about  300  feet  apart, 
at  a  quarter  to  seven  o'clock  in  the  morning  of  a  pleasant  July  day ; 
the  atmosphere  perfectly  clear,  it  being  broad  daylight.  At  this 
time  the  freight  train  of  the  Nickel  Plate,  on  which  the  intestate  was 
the  rear  brakeman,  was  standing  on  the  east-bound  main  track  of 
the  defendant,  ready  to  pull  out.  The  freight  train  was  lying  be- 
tween Perry  and  Fulton  streets;  the  rear  end  being  near  or  upon 
the  latter  street.  The  intestate  was  proceeding  to  the  rear  of  his 
train  from  *a  point  a  little  east  of  Perry  street,  walking  between  the 
east  and  west-bound  tracks,  part  of  the  time  on  the  south  end  of 
the  ties  of  the  west-bound  track,  and  before  he  succeeded  in  reach- 
ing his  destination  he  was  struck  by  the  rear  end  of  the  tender  of  a 
passenger  engine,  without  cars,  backing  on  the  west-bound  track 
and  running  in  the  same  direction  in  which  he  was  walking,  and 
instantly  killed.  It  was  proved  that  the  defendant  had  been  in  the 
employ  of  the  Nickel  Plate  for  some  thirteen  years,  and  had  been 
familiar  for  at  least  nine  years  with  the  yard  of  the  defendant,  where 
the  Nickel  Plate  was  authorized  to  use  certain  of  the  tracks  and 
facilities. 

The  two  principal  questions  in  this  case  are :  Was  the  defendant 
negligent?  Was  the  intestate  guilty  of  contributory  negligence? 
The  trial  judge,  at  the  close  of  plaintiff's  case,  in  granting  the  de- 
fendant's motion  to  dismiss  the  complaint,  said,  among  other  things : 
"  I  am  not  able  to  see  how  the  plaintiff  can  recover  in  this  case  upon 
either  branch,  either  that  the  evidence  establishes  the  negligence  of 
the  defendant  or  freedom  from  contributory  negligence  on  the  part 
of  the  deceased." 

As  to  the  first  question  presented,  involving  the  negligence  of  the 
defendant :  The  hostler  in  charge  of  this  backing  engine  was  placed 
upon  the  stand  by  the  plaintiff,  and  he  admits  he  was  operating  this 
engine  alone,  and  that  when  backing  it,  and  sitting  in  the  seat  of  the 
engineer,  where  it  was  necessary  for  him  to  be,  the  track  for  the 
first  sixty  feet  beyond  the  rear  end  of  the  tender  was  entirely  shut 
out  from  his  view  by  the  height  of  the  upper  portion  of  the  tender. 
It  thus  appears  that  the  hostler  was  on  the  north  side  of  the  backing 
engine,  and  the  intestate  was  walking  along  the  south  side  between 
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the  east  and  west  bound  tracks.  The  hostler  could  neither  see  the 
immediate  track  ahead  of  him  nor  the  spot  where  intestate  was 
killed.  It  was  proved  that  the  duty  of  the  employee,  known  as  the 
""  hostler,"  was  to  take  engines  that  had  just  arrived  with  passenger 
trains  from  the  custody  of  the  engineer  and  fireman  and  run  them 
out  to  the  roundhouse,  some  four  miles  distant.  There  was  also 
evidence  justifying  a  finding  by  the  jury  that  no  bell  was  rung, 
which  omission  was  in  violation  of  Rules  69  and  79  of  the  defend- 
ant, read  in  evidence,  and  are  as  follows :  "  69.  The  engine  bell  must 
in  all  cases  be  rung  before  the  engine  is  put  in  motion,  and  when 
running  through  tunnels  and  the  streets  of  towns  and  cities;  also 
while  switching  at  stations  and  yards.  *  *  *  79.  Whenever  the 
word  *  train  '  is  used,  it  must  be  understood  to  include  an  engine  in 
service,  with  or  without  cars,  equipped  with  signals  as  provided  in 
rules  33  and  34."  There  was  also  evidence  from  which  the  jury 
might  have  found  that  the  backing  engine  was  run  in  violation  of 
rule  104a  of  the  defendant,  read  in  evidence.  It  is  as  follows: 
*'  104a.  In  no  case  must  a  train  be  backed  over  a  public  crossing  or 
highway,  unless  there  is  a  man  on  the  rear  car,  or  on  the  ground 
ahead  of  the  car,  to  see  that  the  crossing  is  clear."  Taking  the  most 
favorable  view  of  the  evidence  for  the  defendant,  the  question  of  its 
negligence  should  have  been  submitted  to  the  jury. 

As  to  the  question  of  intestate's  contributory  negligence,  we  are 
of  the  opinion  that  there  was  sufficient  evidence  to  carry  the  case  to 
the  jury.  In  order  to  determine  this  question,  it  is  necessary  to 
scrutinize  intestate's  conduct  in  connection  With  all  the  other  facts 
in  the  case,  especially  those  growing  out  of  the  alleged  negligence 
of  the  defendant.  When  the  intestate  was  walking  between  the  two 
main  tracks  toward  the  rear  of  his  train,  he  had  a  right  to  assume 
that  every  rule  of  the  company  would  be  observed,  if  an  engine  was 
backing  in  the  same  direction  as  he  was  going,  as  to  speed,  as  to 
lookout  on  the  rear  of  the  tender  or  on  the  track,  and  as  to  the 
ringing  of  the  bell,  etc.  It  is  quite  impossible  to  determine  that  in- 
testate was  guilty  of  contributory  negligence  until  all  these  facts 
are  considered.  The  claim  of  the  defendant  is  that  it  was  negli- 
gence per  se  for  the  intestate  to  pass  from  the  head  of  his  train  to 
the  rear  in  the  space  between  the  two  main  tracks;  that  he  could 
have  walked  on  the  top  of  the  cars,  although  some  of  them  were 
gondola  cars,  or  on  the  other  side  of  his  train,  between  the  east- 
bound  track  and  the  storage  track,  to  the  south,  where  it  is  asserted 
he  would  have  been  perfectly  safe.  The  answer  of  appellant  is 
that  his  position  was  not  only  at  the  rear  of  his  train,  which  was 
Vol.  XIX  — 3 
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about  to  start,  but  he  was  required  to  locate  himself  on  the  right- 
hand  side  of  his  train,  which  was  the  position  he  assumed  when 
passing  to  the  rear  as  stated.  It  further  appears  by  a  witness 
named  Lynch,  a  letter  carrier,  who  was  also  walking  toward  the 
rear  of  the  freight  train  to  secure  a  ri3e  to  the  outskirts  of  the  city 
of  Buffalo,  where  he  distributed  his  mail,  that  as  he  was  walking^ 
between  the  two  main  tracks,  the  intestate  being  ahead  of  him,  he 
saw  him  turn  completely  around  and  look  toward  the  point  where 
any  train  or  engine  might  be  approaching  from  behind  him.  The 
defendant's  complaint  is  that  there  is  no  evidence  that  he  looked 
more  than  once,  and  that  he  was  walking  slowly.  It  was  proved 
that  the  entire  time  occupied  in  passing  from  the  head  to  the  rear 
of  the  train  was  only  two  minutes,  or  possibly  less.  It  was  also- 
proved  that  between  the  main  tracks,  where  trains  pass  each  other 
in  opposite  directions,  there  was  a  clear  space  of  about  three  feet, 
lacking  an  inch  or  two.  We  are  of  opinion  that  the  question  of 
intestate's  contributory  negligence  was  one  of  fact  for  the  jury.. 
He  was  not  guilty  of  contributory  negligence  as  matter  of  law. 

Two  legal  questions  were  discussed  on  the  argument  which  seent 
to  require  no  special  consideration  at  this  time.  The  appellant 
argues  that  the  plaintiff's  intestate  was  lawfully  on  the  defendant's 
tracks  and  in  its  yard ;  that  he  was  there  by  permission,  and  not  as 
a  mere  licensee.  The  situation  can  be  put  much  stronger.  The 
intestate  was  there  under  the  provisions  of  a  written  lease  and 
contract  between  the  defendant  and  the  Nickel  Plate.  He  was 
lawfully  there,  engaged  in  the  business  of  his  employer,  and  the 
defendant  under  this  contract  owed  him  at  least  the  exercise  of  ordi- 
nary care  in  the  management  of  its  own  trains  and  engines.  It  was. 
also  correctly  argued,  and  does  not  seem  to  have  been  controverted, 
that  the  doctrine  of  co-employees  has  no  application.  In  view  of  the 
rule  that,  in  case  of  a  nonsuit,  all  inferences  are  to  be  drawn  in 
favor  of  the  plaintiff  and  the  evidence  be  regarded  in  a  light  most 
favorable  to  her,  the  case  should  have  been  submitted  to  the  jury, 
both  as  to  defendant's  negligence  and  intestate's  contributory  negli- 
gence. 

The  judgment  appealed  from  and  that  of  the  Trial  Term  should 
be  reversed,  with  costs  to  abide  event,  and  a  new  trial  ordered. 

CuLLEN,  C.  J.,  and  Gray,  O'Brien,  Vann,  and  Werner,  JJ., 
concur.     Haight,  J.,  not  voting. 

Judgment  reversed,  etc. 
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ALFSON  V.  BUSH  COMPANY. 

Court  of  Appeals,  New  York,  October,  1905. 


DEATH  —  ADMINISTRATOR  OF  DECEASED  MAY  MAINTAIN 
ACTION  FOR  DAMAGES  FOR  BENEFIT  OF  ALIEN  BENE- 
FICIARIES.  —  Under  the  Code  of  Civil  Procedure,  section  1902,  which 
provides  that  the  executor  or  administrator  of  a  decedent  who  has  left 
him  or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act  that  was  the  cause  of 
decedent's  death,  an  administrator  of  a  decedent  whose  next  of  kin  were 
aliens  was  authorized  to  maintain  an  action  for  decedent's  death. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Anon  Alfson,  as  administrator  of  the  estate  of  Anders 
Tobiasen,  deceased,  against  the  Bush  Company,  Limited.  There 
was  a  judgment  of  the  Appellate  Division  (89  N^  Y.  Supp.  11 00,  97 
App.  Div.  632),  affirming  a  judgment  for  plaintiff,  and  defendant 
appeals.     AMrmed, 

Ei^NEST  F.  EiDLiTZ  and  Frederick  Hulse,  for  appellant. 

Carlisle  J.  Gleason,  Abram  I.  Elkus>  and  Adolph  Ruger,  for 
respondent. 

Bartlett,  J.  —  The  plaintiff,  as  administrator  of  the  deceased, 
brings  this  action  under  section  1902  of  the  Code  of  Civil  Procedure 
to  recover  damages  of  the  defendant  corporation  for  negligently 
causing  the  death  of  the  intestate.  This  section  reads  as  follows : 
"The  executor  or  administrator  of  a  decedent,  who  has  left,  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act,  neglect,  or  default, 
by  which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent,  by  reason  thereof,  if  death  had  not  ensued. 
Such  an  action  must  be  commenced  within  two  years  after  the  de- 
cedent's death."  On  the  13th  day  of  November,  1902,  the  intestate, 
a  ship  carpenter  in  the  employ  of  .the  defendant  corporation,  was 
engaged  in  repairing  a  float,  moored  alongside  one  of  its  piers,  and 
by  reason  of  the  alleged  negligent  acts  of  the  defendant  was  in- 
stantly killed,  being  crushed  between  the  float  and  the  pier.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $2,000,  and,  the 
Appellate  Division  having  unanimously  affirmed  the  judgment  en- 
tered thereon,  the  facts  are  conclusively  settled  in  favor  of  plaintiff 
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to  the  effect  that  the  defendant  was  negligent  and  the  intestate  free 
from  contributory  negligence. 

The  counsel  for  the  appellant  calls  our  attention  to  several  alleged 
legal  errors  founded  on  the  refusal  of  the  trial  judge  to  charge 
certain  requests  as  to  the  negligence  of  the  intestate  and  as  to  his 
assumption  of  obvious  risks.  The  answer  to  these  questions  de- 
pended upon  the  conclusion  reached  by  the  jury  on  conflicting  evi- 
dence, and  the  trial  judge,  in  a  charge  that  was  eminently  fair  to 
both  parties,  properly  submitted  the  points  in  controversy  to  the 
triors  of  fact. 

The  appellant's  counsel,  however,  raises  an  interesting  question 
of  law  as  to  the  proper  construction  to  be  given  section  1902  of  the 
Code  of  Civil  Procedure,  already  quoted  in  full,  and  other  sections 
to  which  reference  will  be  presently  made.  It  is  a  conceded  fact 
that  the  intestate's  widow  and  next  of  kin  are  nonresident  aliens, 
domiciled  in  Norway,  and  the  appellant  insists  that  thfc  action  can- 
not be  maintained  for  their  benefit.  This  court,  so  far  as  we  are 
advised,  has  neve«  passed  upon  the  question,  although  it  has  been 
considered  in  the  lower  courts.  Tanas  v.  Municipal  Gas  Co.,  88 
App.  Div.  251,  84  N.  Y.  Supp.  1053,  and  cases  cited.  The  courts 
of  other  States  are  at  variance ;  Indiana,  Pennsylvania,  and  Wiscon- 
sin holding  the  action  cannot  be  maintained,  while  Massachusetts, 
Illinois,  Alabama,  and  Arizona  take  the  contrary  view.  It  is  to  be 
observed  that  section  1902  of  the  Code  of  Civil  Procedure  is  gen- 
eral in  its  terms,  providing,  in  case  of  death  by  negligent  act,  the 
legal  representative  may  maintain  an  action  for  the  benefit  of  hus- 
band, wife,  or  ne^  of  kin.  There  are  no  words  of  limitation  —  no 
expression  of  the  legislative  will  that  the  recovery  authorized  shall 
be  distributed  to  residents  only. 

It  is  argued  that  this  statute  has  no  extraterritorial  effect,  and 
that  public  policy  requires  it  should  be  construed  as  limited  to  bene- 
ficiaries residing  within  the  jurisdiction.  It  is  well  to  bear  in  mind 
at  the  outset  of  this  inquiry  the  precise  character  of  our  statute, 
which  differs  in  some  respects  from  Lord  Campbell's  Act  (St.  9  & 
10  Vict.,  c.  93),  which  is  one  of  the  earliest  departures  from  the 
rule  of  the  common  law  that  purely  personal  wrongs  died  with  the 
person  who  suffered  them.  This  Act  has  been  copied  to  a  greater 
or  less  extent  in  many  of  our  sister  States.  The  first  section 
creates  the  cause  of  action,  and  the  second  section  authorizes  the 
executor  or  administrator  of  the  deceased  to  bring  the  action,  and 
the  damages,  "  after  deducting  the  cost  not  recovered  from  the 
defendant,  shall  be  divided  between  the  before-mentioned  parties 
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(wife,  husband,  parent,  and  child  of  deceased),  in  such  shares  as 
the  jury,  by  their  verdict,  shall  find  and  direct."  In  Adam  v, 
British,  etc..  Steamship  Co.,  L.  R.  2  Q.  B.  Div.  430  (1898),  it  was 
held  that  this  Act  and  its  amendments  (St.  2*]  &  28  Vict.,  c.  95),  did 
not  apply  for  the  benefit  of  aliens  abroad.  The  learifed  court  said : 
"  The  intention  of  the  Legislature  is  to  be  collected  from  the  stat- 
ute ;  and  I  see  no  implied,  and  certainly  no  express,  intention  to  give 
to  foreigners  out  of  the  jurisdiction  a  right  of  action  which  even 
British  subjects  had  not  until  the  passing  of  St.  9  &  10  Vict.,  c.  93. 
Moreover,  the  statute  provides  in  section  2  for  the  division  of  the 
damages  recovered  amongst  the  various  persons  to  be  benefited  in 
proportion  to  be  assessed  by  the  jury.  It  appears  to  me  impossible 
to  hold  that  it  was  intended,  there  being  no  expression  to  that  effect, 
to  cast  upon  juries  such  a  duty  as  this  in  regard  to  the  distant  family 
of  a  deceased,  and  possibly  polygamous,  alien."  The  foregoing 
case  was  dissented  from  in  Davidson  v.  Hill,  L.  R.  2  K.  B.  606 
(1901). 

Our  Code  of  Civil  Procedure  contains  a  somewhat  different  legis- 
lative scheme.  Section  1902,  which  creates  the  cause  of  action,  has 
already  been  discussed.  Section  1903  provides  as  follows:  "The 
damages  recovered  in  an  action,  brought  as  prescribed  in  the  last 
section,  are  exclusively  for  the  benefit  of  the  decedent's  husband  or 
wife,  and  next  of  kin;  and,  when  they  are  collected,  they  must  be 
distributed  by  the  plaintiff,  as  if  they  were  unbequeathed  assets,  left 
in  his  hands,  after  payment  of  all  debts,  and  expenses  of  administra- 
tion. But  the  plaintiff  may  deduct  therefrom  the  expenses  of  the 
action,  the  reasonable  funeral  expenses  of  the  decadent  and  his  com- 
missions upon  the  residue;  which  must  be  allowed  by  the  surro- 
gate, upon  notice,  g^ven  in  such  a  manner  and  to  such  persons,  as 
the  surrogate  deems  proper."  By  this  section  the  damages  re- 
covered, while  not  subject  to  payment  of  the  debts  of  deceased  and 
the  general  expenses  of  administration,  are  charged  with  the  ex- 
penses of  the  action,  the  reasonable  funeral  expenses  of  deceased, 
and  the  commissions  of  plaintiflF  on  the  residue.  Section  1904  de- 
fines the  precise  nature  of  the  recovery  as  "  a  fair  and  just  com- 
pensation for  the  pecuniary  injuries,  resulting  from  the  decedent's 
death,  to  the  person  or  persons,  for  whose  benefit  the  action  is 
brought."  Section  1905  reads :  "  The  term,  *  next  of  kin,'  as  used 
in  the  foregoing  sections,  has  the  meaning  specified  in  section  1870 
of  this  Act."  Section  1870  reads:  "The  term,  'next  of  kin,'  as 
used  in  this  title,  includes  all  those  entitled,  under  the  provisions 
of  law  ielating  to  the  distribution  of  personal  property,  to  share  in 
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the  unbequeathed  assets  of  a  decedent,  after  payment  of  debts  and 
expenses,  other  than  a  surviving  husband  or  wife."  It  thus  appears 
that  if  the  alien  husband,  or  wife,  or  next  of  kin,  residing  abroad, 
are  permitted  to  share  in  the  distribution  of  damages,  the  jury  are 
not  required,  ^s  under  Lxjrd  Campbell's  Act,  to  find  and  direct  how 
the  fund  shall  be  distributed;  the  statute  of  distributions  having 
been  made  applicable. 

It  is  desirable  to  ascertain  the  conditions  that  doubtless  induced 
the  Legislature  more  than  half  a  century  ago  to  abrogate  the  prin- 
ciple of  the  common  law  which  declared  that  the  cause  of  action  for 
purely  personal  wrongs  died  with  the  person,  and  to  create  a  new 
cause  of  action  in  favor  of  those  who  had  suffered  pecuniary  in- 
juries, resulting  from  death  by  negligence.  Laws  1847,  p.  575, 
c.  450;  Laws  1849,  P-  388,  c.  256.  This  rule  of  the  common  law, 
judged  by  the  standards  of  to-day,  rested  on  a  foundation  that  was 
neither  just  nor  enlightened.  It  had  its  origin  in  an  age  when  the 
many  phases  of  our  modern  civilization,  which  must  have  impelled 
the  Legislature  to  act,  did  not  exist.  During  the  nineteenth  century 
the  world  witnessed  many  and  important  changes.  National  isola- 
tion passed  away.  International  communication  became  universal. 
All  civilized  mankind  were  brought  together  in  commercial,  social, 
and  intellectual  intercourse.  Fpreign  travel  became  general.  The 
result  of  these  conditions  was  that  the  old  prejudice  against  the 
foreigner  practically  disappeared.  Out  of  this  complete  revolution 
in  the  character  of  international  relations  there  arose  a  condition  in 
the  world  of  labor  having  a  direct  bearing  on  the  question  we  are 
considering.  Throughout  the  last  century  the  emigrants  from  many 
lands  came  to  us  in  constantly  increasing  numbers,  swelling  the 
ranks  of  labor,  and  a  majority  of  them  ultimately  attaining  the 
dignity  of  citizenship.  Many  of  these  toilers  in  mines,  on  public 
works,  railroads,  and  the  numberless  fields  of  manual  labor,  receive 
a  moderate  wage,  and  are  compelled  to  leave  in  foreign  lands  those 
who  are  dependent  upon  them  and  for  whose  support  they  patiently 
work  on,  indulging  the  hope  that  ultimately  they  may  bring  to  these 
shores  a  mother  or  wife  and  children. 

The  principle  underlying  the  legislation  we  are  considering  is 
manifestly  the  protection  of  those  who  suffer  pecuniary  loss  when  a 
laborer  or  servant  is  killed  by  the  negligent  act  of  the  individual  or 
corporation  employing  him.  The  clear  intention  of  the  Legislature 
is  that  the  negligent  employer  shall  no  longer  escape  the  conse- 
quences of  his  act  by  the  death  of  his  servant,  but  shall  respond  in 
damages  to  those  who  have  suffered  pecuniary  loss.     It  is  difficult 
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to  conceive  of  any  argument  springing  from  public  policy,  sound 
reason,  or  a  proper  discrimination  between  the  rights  of  the  citizen 
and  the  alien,  that  should  prevent  the  alien  husband,  wife,  or  next 
of  kin  of  a  laborer,  killed  by  reason  of  his  employer'$  negligence, 
from  receiving  those  damages  that  a  jury  has  awarded  a  local  legal 
representative,  who  derives  his  authority  from  and  acts  under  the 
control  of  the  Surrogate's  Court.  The  damages  are  imposed  upon 
a  negligent  employer  as  compensation  to  those  who  suffer  by  his 
act,  and  there  is  no  valid  reason,  as  it  seems  to  us,  why  they  should 
not  be  paid  to  the  survivors,  whether  residing  here  or  in  some  for- 
eign jurisdiction.  The  statute  not  only  benefits  the  survivors,  but 
protects  the  laboring  man,  as  it  tends  to  enforce  observance  by  the 
employer  of  the  rule  requiring  him  to  furnish  his  servant  a  safe 
place  in  which  to  work.  The  laborer,  leaving  wife  and  children 
behind  him  and  coming  here  from  abroad,  has  a  right  to  enter  into 
the  contract  of  employment,  fully  relying  upon  the  statute.  The 
conflict  of  authority  in  England  and  our  sister  States  leads  us  to 
deal  with  this  question  on  principle  and  to  base  our  answer  to  it 
on  reasons  that  are  weighty  and  controlling.  In  Mulhall  v.  Fallon, 
176  Mass.  266,  57  N.  E.  Rep.  386,  79  Am.  St.  Rep.  309,  Holmes, 
C.  J.,  said,  in  discussing  this  question  (page  268  of  176  Mass.,  page 

387  of  57  N.  E.  Rep.)  :  "  It  is  true  that  legislative  power  is  terri- 
torial, and  that  no  duties  can  be  imposed  by  statute  upon  persons  who 
are  within  the  limits  of  another  State.  But  rights  can  be  offered 
to  such  persons,  and  if,  as  is  usually  the  case,  the  power  that  gov- 
erns them  makes  no  objection,  there  is  nothing  to  hinder  their 
accepting  what  is  offered."     Again,  at  page  269  of  176  Mass.,  page 

388  of  57  N.  E.  Rep.,  the  learned  judge,  referring  to  the  argument 
that  words  of  limitation  must  be  read  into  the  statute,  said :  "  We 
cannot  think  that  workmen  were  intended  to  be  less  protected  if 
their  mothers  happen  to  live  abroad,  or  less  protected  against  sudden 
than  against  lingering  death.  In  view  of  the  very  large  amount  of 
foreign  labor  employed  in  this  State  we  cannot  believe  that  so  large 
an  exception  was  silently  left  to  be  read  in."  This  reasoning  of  the 
learned  judge  meets  our  approval. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

CuLLEN,  C  J.,  and  Gray,  O'Brien,  Haight,  Vann,  and  Werner, 
JJ.,  concur. 

Judgment  and  order  affirmed. 
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SORENSON  V.  OREGON  POWER  CO. 

Supreme  Court,  Oregon,  August,  1905. 


MASTER  AND  SERVANT  — VICE-PRINCIPAL  — SECTION  HAND 
CRUSHED  BETWEEN  CARS  WHILE  COUPLING  THEM.  — 
Where  the  plaintiff  was  a  common  laborer,  a  member  of  a  construction 
crew,  under  the  charge  of  a  foreman,  who  'directed  the  plaintiff  to  go 
between  uncoupled  cars  on  the  side  track  and  couple  the  air  hose,  and 
while  so  engaged  out  of  the  view  of  the  conductor  of  the  train  and  the 
motorman  who  were  engaged  in  coupling  the  forward  cars,  the  latter 
were  backed  against  those  between  which  plaintiff  was  working  and  he 
was  knocked  down  and  his  leg  was  crushed  so  that  it  had  to  be  ampu- 
tated, he  was  not  guilty  of  contributory  negligence,  and  the  defendant 
was  liable  under  Laws  1903,  page  20,  making  railroads  liable  for  injuries^ 
sustained  by  employees  under  the  charge  of  a  superior  officer  whose 
negligence  caused  the  injury. 

EXCESSIVE  VERDICT.  — The  verdict  for  $15,000  reduced  by  the  trial 
court  to  $9,450,  for  the  loss  of  plaintiff's  leg  that  had  to  be  amputated 
below  the  knee,  was  not  so  excessive  as  to  show  bia^  or  prejudice. 

Appeal  from  Circuit  Court,  Multnomah  County. 

Action  by  Andrew  Sorenson  against  the  Oregon  Power  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  appeals.  Modi- 
Hed  and  affirmed. 

This  is  an  action  to  recover  damages  for  a  personal  injury  re- 
ceived by  the  plaintiff  through  the  alleged  negligence  of  the  de^ 
fendant.  The  plaintiff  is  a  common  laborer,  and  was  one  of  a 
construction  crew  or  gang  of  the  defendant  under  the  charge  and 
supervision  of  one  George  Adams,  engaged  in  repairing  its  roadbed. 
The  construction  outfit  consisted  of  a  motor  and  ballast  or  gravel 
cars,  operated  by  a  motorman,  a  conductor,  a  brakeman,  and  three 
or  four  laborers,  who  loaded  and  unloaded  the  cars.  All  the  em- 
ployees were  under  the  direct  supervision  of  Adams,  and  he  had  a 
right  to  direct  and  control  their  services  and  the  places  where  they 
should  work.  On  the  morning  of  the  accident  from  eight  to  twelve 
of  the  gravel  or  ballast  cars  were  standing  on  a  side  track  at  Lents. 
They  were  not  coupled  together  in  one  train,  but  were  in  three  sec- 
tions. Adams  directed  that  three  of  the  cars,  which  were  loaded, 
and  at  the  west  end  of  the  switch,  should  be  taken  to  a  point  east  of 
the  station  to  be  unloaded.  This  necessitated  the  coupling  of  the 
cars  into  one  train,  taking  them  all  out  onto  the  main  track,  there 
leaving  the  loaded  cars,  and  returning  the  empties  to  the  switch* 
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To  do  this  the  motor  backed  in  on  the  east  end  of  the  switch,  and 
while  the  conductor  was  coupling  up  the  forward  cars  Adams 
ordered  plaintiff,  without  notifying  the  motorman  or  the  conductor^ 
to  go  in  between  the  two  rear  cars  on  the  side  opposite  from  and  out 
of  view  of  the  conductor  and  couple  the  air  hose,  at  the  same  time 
ordering  some  of  the  other  employees  to  loosen  the  brakes  on  the 
cars  in  front  of  those  between  which  he  had  ordered  the  plaintiff. 
While  obeying  this  order,  the  cars  in  front  were  suddenly  backed 
down  against  those  between  ^hich  he  was  working,  throwing  him 
to  the  ground,  and  crushing  his  leg  so  that  it  had  to  be  amputated 
below  the  knee.  This  action  is  brought  to  recover  damages  for  the 
injury  thus  sustained.  The  theory  of  the  plaintiff  is  that  it  was  the 
duty  of  Adams,  after  he  had  ordered  plaintiff  in  between  the  cars 
to  couple  the  air  hose,  to  see  that  the  motorman  and  the  conductor 
were  notified  of  that  fact,  so  that  no  force  would  be  suddenly  applied 
to  the  cars  between  which  he  was  working,  to  his  injury;  and  that 
Adams  failed  and  neglected  to  perform  such  duty,  by  reason  of 
which  the  injury  occurred.  The  defendant's  contention  is  that  the 
plaintiff  is  guilty  of  contributory  negligence  in  obeying  the  orders 
of  Adams  and  in  going  between  the  cars  without  himself  notifying 
the  operatives  of  the  train  or  placing  himself  in  communication 
with  them.  The  plaintiff  had  a  verdict  for  $15,000,  but  it  was  re- 
duced by  the  trial  court  to  $9,450,  and  judgment  rendered  for  that 
amount,  with  interest  from  the  date  of  the  verdict  to  the  dat^  of  the 
judgment.  The  defendant  appeals,  assigning  error  in  overruling 
its  motion  for  a  nonsuit,  in  refusing  to  set  aside  the  verdict  because 
excessive,  in  allowing  interest  thereon  prior  to  the  entry  of  judg- 
ment, and  in  refusing  to  discharge  the  jury  on  account  of  the  bias 
or  prejudice  of  a  juror. 

Ralph  W.  Wilbur  and  W.  T.  Muir,  for  appellant. 

Henry  E.  McGinn,  for  respondent. 

Bean.  J.  (after  stating  the  facts).  —  The  jury  found  from. the 
.evidence  that  the  plaintiff  was  ordered  by  Adams  to  couple  the  air 
hose,  and  that  he  was  acting,  at  the  time  he  was  injured,  in  obedience 
to  such  order.  It  is  admitted  that  plaintiff  did  not  warn  or  notify 
the  motorman  or  conductor  of  the  train  of  his  presence  between  the 
cars.  The  single  question,  therefore,  on  the  motion  for  nonsuit,  is 
whether  he  was  guilty  of  contributory  negligence  in  executing  the 
order  of  Adams  without  warning  the  motorman  or  conductor  of  his 
action.  By  obeying  such  order  and  attempting  to  make  the  coupling 
he  assumed  all  the  risks  ordinarily  incident  to  such  service ;  but  it 
was  not,  in  our  opinion,  incumbent  upon  him  to  advise  the  im- 
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mediate  operators  of  the  train  of  the  dangerous  position  in  which 
he  had  been  put  by  the  orders  of  his  superior.  He  had  a  right  to 
act  upon  the  assumption  that  Adams  would  perform  the  duties  and 
responsibilities  resting  upon  the  master,  and  not  needlessly  or  care- 
lessly expose  him  to  danger  from  injury  by  the  sudden  moving  of 
the  cars.  He  was  obeying  an  order  which  required  prompt  and 
immediate  execution,  and  had  a  right  to  assume  that  Adams  would 
use  due  care  not  to  expose  him  to  unnecessary  danger.  It  is  clainfied 
that  Adams  had  no  control  over  the  movements  of  the  cars,  but  that 
they  were  under  the  exclusive  management  of  the  motorman  and 
conductor,  and  that  plaintiff  was  aware  of  that  fact.  The  evidence 
is,  however,  that  all  the  employees,  both  those  engaged  in  the  opera- 
tion of  the  train  and  in  other  work,  were  under  the  immediate  charge 
and  supervision  of  Adams,  and  took  their  orders  from  him.  It 
may  be  that  he  did  not  direct  the  motorman  and  conductor  as  to  the 
details  of  their  work,  or  give  signals,  or  assume  the  immediate 
charge  of  the  train;  but  he  evidently  had  a  right  to  exercise  the 
authority  to  direct  what  should  be  done  and  by  whom.  He  ordered 
the  plaintiff  to  go  in  between  the  cars  and  couple  up  the  air,  and 
some  of  the  other  employees  to  go  aboard  the  cars  and  release  the 
brakes,  and  so  it  does  appear  that  he  in  fact  exercised  some  authority 
or  control  over  the  making  up  of  the  train.  For  the  purpose  of 
directing  and  controlling  the  conduct  and  services  of  the  various 
employees  of  the  defendant  under  his  charge  and  supervision  he 
stood  in  the  place  of  the  master,  and  for  his  negligence  the  master 
is  responsible.  Laws  Ore.  1903,  p.  20.  It  was  undoubtedly  the 
plaintiff's  duty  to  obey  the  orders  of  Adams,  unless  obedience  would 
have  involved  a  risk  obviously  dangerous,  and  he  was  not,  we  think, 
guilty  of  contributory  negligence  in  not  notifying  the  motorman  or 
conductor  of  his  position.  2  Current  Law,  840 ;  Terre  Haute  &  I. 
R.  Co.  V.  Rittenhouse,  28  Ind,  App.  633,  62  N.  E.  Rep.  295 ;  Malcolm 
V.  Fuller,  152  Mass  160,  15  Am.  Neg.  Cas.  588n,  25  N.  E.  Rep.  83. 
This  is  not  a  case,  like  those  cited  by  the  defendant,  where  a  car 
repairer  or  a  locomotive  engineer  went  under  a  car  or  locomotive 
for  the  purpose  of  making  repairs  without  putting  out  a  flag  or 
signal,  and  was  injured  by  another  car  being  backed  down  against 
the  one  he  was  engaged  in  repairing.  In  such  case  it  was  negli- 
gence for  the  injured  party  to  voluntarily  assume  a  position  of 
manifest  danger  without  guarding  against  injury.  But  here  the 
plaintiff  was  ordered  by  his  immediate  superior  to  do  the  particular 
act  in  which  he  was  engaged  at  the  time  of  his  injury,  and  he  had 
a  right  to  assume  that  he  would  not  be  exposed,  in  so  doing,  to  the 
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•extraordinary  and  unusual  hazard  of  having  cars  suddenly  pushed 
down  against  the  ones  between  which  he  was  working  and  without 
notice  or  warning  to  him. 

The  damages  awarded  by  the  jury  were,  in  the  opinion  of  the  trial 
court,  excessive,  but  it  overruled  a  motion  to  set  aside  the  verdict, 
as  it  had  a  right  to  do  (Adcock  v.  Oregon  R.  &  N.  Co.,  [Ore.]  77 
Pac.  Rep.  78),  on  condition  that  plaintiff  would  remit  all  in  excess 
•of  $9450,  which  was  done  accordingly.  It  has  been  decided  that 
the  refusal  of  a  trial  court  to  set  aside  a  verdict  on  account  of  ex- 
cessive damages  cannot  be  reviewed  on  appeal  (Nelson  v,  Oregon 
R.  &  Nav.  Co.,  13  Ore.  141,  9  Pac.  Rep.  321 ;  McQuaid  v.  Portland 
and  Vancouver  R.  Co.,  19  Ore.  535,  25  Pac.  Rep.  26;  Coos  Bay  Nav. 
Co.  V,  Endicott,  34  Ore.  573,  57  Pac.  Rep.  61),  and  this,  it  seems, 
is  the  general  rule  on  the  subject  (see  cases  cited  2  Century  Digest, 
sec.  1826),  unless,  perhaps,  it  is  manifest  that  the  verdict  was  the 
result  of  passion  or  prejudice.  We  cannot,  therefore,  disturb  the 
verdict  as  reduced  by  the  trial  court.  It  has  been  approved  by  that 
•court,  and  is  not  so  excessive  as  to  show  plainly  that  it  was  the 
result  of  bias  or  prejudice. 

The  court  was  in  error,  however,  in  allowing  interest  on  the  ver- 
dict from  its  date  to  the  rendition  of  judgment.  In  the  absence  of 
a  contract  to  pay  interest,  the  right  to  exact  it  must  be  found  in  the 
statute  (Rensselaer  Glass  Factory  v,  Reid,  5  Cow.  608),  and  the 
statute  makes  no  provision  for  interest  on  unliquidated  damages 
arising  cut  of  a  tort  until  made  certain  by  judgment  (B.  &  C. 
Comp.,  sec.  4595 ;  Hawley  v,  Dawson,  16  Ore.  344,  18  Pac.  Rep.  592 ; 
Hawley  v.  Barker,  5  Colo.  118;  Kelsey  v.  Murphy,  30  Pa.  St.  340). 

During  the  trial  one  of  the  jurors  interrogated  a  witness  in  such 
a  manner  as,  in  the  opinion  of  counsel  for  defendant,  indicated  a 
prejudiced  attitude  toward  the  defendant,  and  he  thereupon  moved 
the  court  to  discharge  the  jury  from  the  further  consideration  of  the 
•case.  The  motion  was  overruled,  the  court  holding  that  the  con- 
duct of  the  juror  was  not,  in  its  opinion,  such  as  indicated  bias  or 
prejudice.  It  needs  no  argument  or  citation  of  authority  to  show 
that  a  trial  court  should  release  a  jury  from  the  consideration  of^a 
•case  when  it  is  made  to  appear  that  by  reason  of  facts  existing  at 
the  time  the  jury  was  impaneled,  but  unknown  to  the  court,  or  facts 
•occurring  afterwards,  members  of  the  jury  are  subject  to  such  bias 
or  prejudice  as  not  to  stand  impartially  between  the  parties.  Neither 
party  to  a  cause  has  a  right  to  a  corrupt  or  prejudiced  jury,  and  the 
court  should  immediately  discharge  a  jury  when  the  cause  of  justice 
would  otherwise  be  defeated.     But  in  this  case  the  trial  judge,  who 
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observed  the  attitude  of  the  juror  and  his  manner  of  asking  ques-^ 
tions,  decided  that  his  conduct  did  not  indicate  bias  or  prejudice^ 
and,  while  it  was  somewhat  unusual,  there  is  not  enough  in  the 
record  to  justify  us  in  disturbing  the  findings. 

The  judgment  will  be  modified  by  eliminating  the  item  of  interest^ 
and  otherwise  affirmed. 


HICKEY  V.  SOLID  STEEL  CASTING  CO. 

Supreme  Court,  Pennsylvania,  May,  1905, 

MASTER  AND  SERVANT  — EMPLOYEE  CRUSHED  BETWEEN 
CARS  BEING  COUPLED  IN  SHOP  — WARNING.  — Where  it  ap- 
peared that  the  defendant  maintained  a  track  for  railroad  cars  in  its 
shop  where  the  plaintiff's  intestate  was  employed  and  that  the  width  of 
the  shop  could  only  accommodate  two  cars  that  had  to  be  separated  to 
permit  employees  to  pass  from  one  part  of  the  shop  to  another,  and  that 
a  sharp  curve  of  the  track  at  the  entrance  prevented  employees  to  see 
when  a  locomotive  was  preparing  to  push  the  cars  together,  and  that  as 
the  intestate  was  passing  between  the  cars  he  was  crushed  between  the 
bumpers  when  being  coupled  by  a  locomotive  without  any  warning  being- 
given,  the  questions  of  negligence  and  contributory  negligence  were 
properly  left  to  the  jury  and  a  judgment  for  plaintiff  was  affirmed 

Appeal  from  Court  of  Common  Pleas,  Delaware  County. 

Action  by  Mary  S.  Hickey  against  the  Solid  Steel  Casting  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed, 

Argued  before  Mitchell,  C.  J.,  and  Dean,  Brown,  Mestrezat,. 
and  ParTER,  JJ. 

W.  Roger  Fronefield  and  Smithers  &  Lank,  for  appellant. 

O.  B.  Dickinson  and  J.  C.  Taylor,  for  appellee. 

Brown,  J.  —  The  husband  of  the  plaintiff  was  an  employee  of  the 
Solid  Steel  Casting  Company,  which  operated  a  steel  casting  plant. 
A  railroad  siding  ran  through  its  chipping  shop,  on  which  cars  were 
run  and  loaded  from  an  overhead  traveling  crane.  The  width  of 
this  shop  was  less  than  the  length  of  two  cars.  The  siding  curved 
sharply  from  the  entrance  to  the  building,  and,  when  cars  were 
standing  on  it  in  the  chipping  shop,  cars  moving  towards  the  build- 
ing from  the  outside  were  invisible  to  those  in  the  inside.  When 
two  cars  were  run  on  the  siding,  the  end  of  the  first  projected 
through  a  doorway  opposite  the  entrance,  and  the  second  was  partly 
outside  of  the  entrance.     Unless  the  two  cars  on  the  siding  in  the- 
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chipping  shop  were  separated,  access  across  it  from  one  part  of  the 
building  to  another  was  cut  off.  That  this  access  might  not  be 
interfered  with  by  the  cars  standing  on  the  siding,  it  had  been  the 
custom  from  the  time  the  shop  was  constructed  to  separate  them, 
leaving  a  space  between  them  of  from  two  to  three  feet,  to  be  used 
as  a  passageway  by  the  employees.  There  was  testimony  to  show 
that  this  space  was  kept  open  by  direction  of  the  man  in  charge  of 
the  chipping  shop  and  was  constantly  used  by  the  many  employees 
of  the  company.  On  the  very  day  the  plaintiff's  husband  was  killed, 
Clark,  who  had  charge  of  the  chipping  shop,  and  McAtee,  the  gen- 
eral superintendent  of  the  company,  used  it  as  a  passageway. 

The  negligence  of  which  the  appellee  complains  is  that,  as  this 
passageway  was  provided  by  the  appellant  for  its  employees,  with 
a  constant  invitation  to  them  to  use  the  same  as  they  were  compelled 
to  go  from  one  part  of  its  building  to  another,  the  company  had  not 
properly  protected  them  against  danger  by  some  system  of  warning 
them  of  it  when  the  cars  were  about  to  be  coupled  and  taken  out. 
There  was  no  danger  in  using  the  passageway  while  the  cars  were 
standing  still.  The  danger  was  that,  while  passing  between  them, 
an  engine  might  come  from  the  outside  to  push  them  together,  that 
they  might  be  coupled  and  taken  out  of  the  building.  This  is  what 
happened  when  the  deceased  was  crossing  the  siding,  and  his  life 
was  crushed  out  as  he  was  caught  between  the  bumpers.  The  sid- 
ing, as  it  left  the  building,  curved  sharply,  as  already  stated,  and 
those  inside  of  it  could  not  see  the  approach  of  an  engine  to  take 
the  cars  out,  and  above  the  din  of  the  busy  place  its  coming  could 
not  be  heard.  Having  provided  the  passageway  between  the  cars 
for  its  employees,  the  contention  of  the  appellee  is  that  it  was  the 
appellant's  duty  to  see  that  it  was  safe  for  them  to  pass  through  it. 
This  could  have  been  readily  done  by  having  some  one  on  the  look- 
out for  the  approach  of  the  engine,  and,  at  its  coming,  by  a  proper 
warning,  save  the  employees,  who  could  neither  see  nor  hear  its 
approach,  from  the  danger  of  crossing  over.  No  such  precaution 
had  been  taken  by  the  appellant,  and  the  question  of  its  negligence 
in  this  respect  was  clearly  for  the  jury.  Its  duty  to  its  employees 
was,  under  the  circumstances,  to  look  after  their  safety  and  to  use 
proper  precautions  for  it.  Drummond,  the  conductor,  who  had 
charge  of  the  train  that  had  backed  to  the  building  to  take  the  cars 
out,  testified  that  he  had  given  warning  of  its  approach ;  but  Hickey, 
the  deceased,  was  on  the  other  side  of  the  cars,  and  it  does  not 
appear  that  he  heard,  or  could  have  heard,  any  warning  that  may 
have  been  given. 
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The  failure  of  the  appellant  to  protect  its  employees  from  the 
danger  of  being  injured  while  passing  between  the  cars  by  warning 
them  of  the  approach  of  the  engine  to  take  them  out  did  not  relieve 
the  deceased  from  the  duty  of  exercising  proper  care  himself  to 
avoid  peril.  Whether  he  did  so  was,  under  the  circumstances,  also 
a  question  for  the  jury.  That  he  did  not  take  another  route  to 
cross  the  tracks,  instead  of  attempting  to  pass  over  them  between 
the  cars  through  the  passageway  that  had  been  sanctioned  by  the 
company,  could  not  have  been  declared  by  the  court  to  be  in  itself 
conclusive  evidence  of  his  negligence  which  contributed  to  his 
death;  and  the  jury  fairly  found,  from  the  testimony  as  to  his  con- 
duct before  attempting  to  pass  between  the  cars,  that  he  had  not 
been  negligent.  A  witness  who  saw  him  approaching  the  tracks 
testified  that  when  within  four  feet  of  them  he  stopped.  The  cars 
were  standing  still,*  and  there  was  no  apparent  danger  before  him 
as  he  started  to  cross  between  them.  If  he  had  attempted  to  do  so 
with  any  kind  of  notice  that  they  were  about  to  be  coupled,  he  would 
have  stepped  between  them  at  his  own  risk,  and  the  plaintiff  could 
not  recover.  But  that  was  not  the  situation;  for  there  was  testi- 
mony that  the  engine  approached  with  no  signal  by  bell  or  whistle, 
which  might  have  been  heard  above  the  noise  of  the  place. 

The  single  assignment  of  error,  the  failure  of  the  court  to  direct  a 
verdict  for  the  defendant,  is  therefore  overruled,  and  the  judgment 
affirmed. 


PAUKSZTIS  V.  RAEDER  BLANK  BOOK, 

L.  &  P.  CO. 

Supreme  Court,  Pennsylvania,  June,  1905. 


BAILMENT  —  LOSS  OF  BOOKS  LEFT  IN  BOOKBINDING  ESTAB- 
LISHMENT FOR  BINDING  BY  FIRE.  — In  an  action  for  damages 
by  fire  to  books  left  for  binding  with  the  defendant  corporation  it  was 
error  to  exclude  evidence  that  showed  that  it  was.  the  general  custom 
of  bookbinding  establishments  to  insure  the  property  of  patrons  left  for 
binding. 

SAME.  —  An  agreement  by  the  general  manager  of  a  bookbinding  corpora- 
tion to  procure  insurance  upon  books  left  for  binding  was  binding  upon 
the  corporation. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 

Action  by  Joseph  J.  Pauksztis  and  Charles  Brazis  against  the 
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Raeder  Blank  Book,  Lithographing  &  Printing  Company.  There 
was  a  judgment  for  defendant,  and  plaintiffs  appeal.    Reversed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat,  Potter; 
and  Elkin,  JJ. 

Paul  J.  Sherwood  and  William  N.  Reynolds,  Jr.,  for 
appellants. 

B.  R.  Jones  and  Thomas  H.  Atherton,  for  appellee. 

Potter,  J.  —  As  stated  in  the  charge  of  the  court,  the  undisputed 
evidence  in  this  case  shows  that  the  defendant  company  is,  and  was 
in  1900,  a  corporation  engaged  in  the  business  of  printing,  book- 
binding, and  lithographing.  The  plaintiffs  had  dealt  with  the  defend- 
ant company  for  some  years.  About  July,  1899,  the  defendant  com- 
pany moved  its  plant  from  one  location  to  another,  together  with 
goods  and  materials  belonging  to  its  customers  in  its  possession, 
including  some  materials  belonging  to  plaintiffs.  J.  W.  Raeder  was 
in  the  same  business  individually  before  the  defendant  company  was 
incorporated,  and  afterward  he  was  a  stockholder,  director,  and 
manager  of  the  business.  It  is  also  conceded  that  he  was  the  author- 
ized agent  for  the  purpose  of  making  contracts  relating  to  the  general 
printing,  bookbinding,  and  lithographing  business  of  the  company. 
It  appears  that  on  or  about  August  24,  1900,  a  wagon  was  sent  by 
Mr.  Raeder  to  the  plaintiffs'  place  of  business,  together  with  a 
letter  authorizing  and  requesting  the  plaintiffs  to  deliver  to  the  driver 
of  the  wagon,  for  cartage  to  the  defendant's  factory,  the  sheets  or 
forms  of  printed  matter  which  plaintiffs  then  had  on  hand  and 
which  were  to  be  folded,  stitched,  and  covered  by  the  defendant 
company  with  covers  to  be  furnished  by  the  plaintiffs  pursuant  to 
a  contract  previously  entered  into  between  them.  A  quantity  of  such 
material  was  delivered  by  the  plaintiffs  to  the  driver,  and  by  him 
hauled  to  the  defendant's  place  of  business,  and  there  received  and 
placed  in  the  storeroom.  On  November  i,  1900,^  disastrous  fire 
occurred,  having  been  started  by  the  explosion  of  gas  under  the 
boiler  in  the  basement  of  the  building  occupied  by  the  defendant, 
and  by  this  fire  the  manufacturing  plant  and  stock  were  damaged 
.-  and  in  great  measure  destroyed.  All  the  material  of  the  plaintiffs 
then  in  the  custody  of  the  defendant,  for  the  purpose  of  being  bound 
into  books,  was  also  totally  destroyed  by  this  fire,  and  was  uninsured 
either  by  the  plaintiffs  or  the  defendant.  There  was  evidence  upon 
the  pirt  of  the  appellant,  that  Raeder,  for  the  defendant  company, 
solicited  the  business  from  the  plaintiffs,  and  that  he  stated,  as  part 
of  the  inducement,  that  he  had  insurance  which  would  cover  the 
goods.    In  the  language  of  the  witness,  speaking  of  this  conversation 
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with  Raeder :  "  He  says  I  got  insurance  —  customer  insurance  — 
which  will  cover  yours.  I  told  him,  if  you  agree  to  have  insurance 
[on]  our  goods,  I  give  a  job."  The  trial  judge  instructed  the  jury 
that  the  procuring  of  insurance  upon  the  goods  of  customers  left 
in  the  care  of  the  defendant  company  was  not  incidental  to  the 
business  of  binding,  and  that,  even  if  the  agent  and  manager  did 
agree  to  procure  insurance  for  the  goods  and  material  of  this  plain- 
tiff, it  was  beyond  his  authority,  and  the  defendant  company  would 
not  be  bound  by  it.  He  therefore  gave  binding  instructions  in  favor 
of  the  defendant.  This  is  assigned  for  error,  as  is  also  the  refusal 
to  permit  proof  that  the  general  custom  of  the  business  was  to  carry 
insurance  to  protect  the  property  of  customers  upon  the  premises, 
and  that  a  failure  to  do  so  was  Jack  of  due  care. 

We  think  that  the  evidence  to  show  that  it  was  the  general  cus- 
tom of  bookbinding  establishments  to  insure  the  property  of  patrons 
left  with  them  for  binding  should  have  been  admitted.  It  was  the 
duty  of  the  defendant  company  to  take  every  reasonable  precaution 
for  the  preservation  and  safety  of  the  property  of  plaintiff  while  it 
was  in  its  possession  under  the  contract  of  binding.  '*  Whatever  a 
diligent  man  would  deem  necessary  under  any  given  circumstances 
for  the  preservation  of  his  own  property  must  be  done  by  the  indi- 
vidual or  corporation  that  undertakes  for  hire  the  preservation  of 
property  for  the  public.''  Willey  v,  Allegheny,  ii8  Pa.  St.  490,  12 
Atl.  Rep.  453,  4  Am.  St.  Rep.  608.  Proof  that  it  was  customary 
in  the  business  to  insure  the  property  of  customers  against  fire  would 
be  of  importance  in  determining  whether  the  defendant  had  used 
due  care  in  this  instance.  But  certainly,  if  there  was  a  special  agree- 
ment to  provide  insurance,  the  defendant  would  be  bound  by  it. 
We  have  no  hesitation  in  saying  that,  if  Raeder,  the  manager,  did 
agree  to  procure  insurance,  his  agreement  was  binding  upon  the 
company.  At  #his  day  the  use  of  insurance  to  protect  property 
against  fire  is  so  common  that  it  cannot  be  considered  as  being 
beyond  the  scope  of  an  agreement  for  the  storage  and  safe-keeping 
of  property  left  to  be  worked  upon.  The  danger  of  fire  was  only 
incidental,  and  the  procuring  of  insurance  is  the  modern  and  most 
effective  way  of  guarding  against  that  risk.  If  there  was  an  agree- 
ment, made  by  Raeder,  to  procure  insurance,  it  would  be  as  much 
in  the  course  of  the  business  and  as  much  an  incident  thereof  as 
the  protection  of  the  material  against  the  weather  or  against  robbery. 
The  first,  second,  third,  and  fourth  assignments  of  error  are 
sustained. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is  awarded. 
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ENGLER  V.  CITY  OF  SEATTLE. 

Supreme  Court,  Washington,  September,  1905, 


MUNICIPAL  CORPORATIONS  —  MASTER  AND  SERVANT  — IN- 
DEPENDENT  CONTRACTOR  — EMPLOYEE  OF  CONTRACTOR 
NOT  AN  EMPLOYEE  OF  THE  CITY.  —  An  employee  of  a  contractor 
who  was  engaged  by  the  city  to  improve  a  city  street  under  the  super- 
intendence of  the  city  engineer,  who  was  empowered  to  discharge  the 
incompetent  employees  of  such  contractor,  was  not  an  employee  of  \he 
city,  and  it  was  not  liable  for  injuries  sustained  by  the  employee  from 
the  fall  of  a  tree  stump  under  which  he  was  digging  sand  for  the  street 
improvement. 

Appeal  from  Superior  Court,  King  County. 

Action  by  Adolph  Engler  against  the  city  of  Seattle.  There  was 
a  judgment  for  defendant,  and  plaintiff  appeals.    Affirmed, 

Benson  &  Hall  and  Waterman  &  Hendron,  for  appellant. 

Wm.  Parmeri.ee  and  Scott  Calhoun,  for  respondent. 

Crow,  J.  —  Action  by  appellant,  Adolph  Engler,  against  the  city 
of  Seattle,  respondent,  to  recover  damages  for  personal  injuries 
sustained.  In  his  amended  complaint  appellant  alleged:  That  on 
September  14,  1901,  respondent  entered  into  a  written  contract  with 
T.  Ryan  &  Co.,  a  copartnership,  by  the  terms  of  which  said  Ryan  & 
Co.  were  to  construct  a  cement  sidewalk  and  certain  other  improve- 
ments on  Second  avenue  in  said  city.  That  two  certain  general 
stipulations  contained  in  the  specifications  attached  to  said  contract, 
and  made  a  part  thereof,  provided  as  follows :  "  Plans  and  superin- 
tendence: This  improvement  shall  be  under  the  superintendence 
of  the  city  engineer,  and  any  orders  or  directions  given  by  him  or 
his  duly-appointed  representative  shall  be  respected  and  immediately 
and  strictly  obeyed  by  the  contractor,  or  any  overseer  in  charge  of 
the  work.  It  is  hereby  understood  that  wherever  the  term  '  engi- 
neer '  or  '  city  engineer '  are  mentioned  in  these  specifications,  it 
shall  mean  himself  or  any  representative  duly  appointed  by  him." 
**  General  stipulations :  Whenever  the  contractor  is  not  present  on 
the  work,  orders  will  be  given  to  the  superintendent  or  overseer 
who  may  have  immediate  charge  thereof,  and  shall  by  them  be 
received  and  strictly  obeyed;  and  if  any  person  employed  on  the 
work  shall  refuse  or  neglect  to  obey  the  directions  of  the  city  engi- 
neer or  board  of  public  works  in  anything  relating  to  the  work,  or 
Vol.  XIX— 4 


L 


so  ip  American  Negligence  Reports. 

shall  appear  to  be  incompetent,  disorderly,  or  unfaithful,  he  shall, 
upon  the  requisition  of  the  engineer,  be  at  once  discharged,  and 
not  again  employed  upon  any  part  of  the  work."  That  appellant,  as 
a  laborer,  was  employed  by  and  working  for  Ryan  &  Co.  in  the 
performance  of  said  contract.  That  one  John  James,  a  duly-au- 
thorized representative  of  the  city  engineer,  on  November  i6,  1901, 
while  appellant  was  digging  sand  to  be  used  by  said  Ryan  &  Co. 
in  said  work,  instructed  appellant  to  dig  a  better  quality  of  sand  in 
another  location,  where  he  would  be  under  the  roots  of  a  massive 
stump,  about  six  feet  in  diameter,  and  extending  three  feet  o.ver  the 
place  where  he  so  directed  appellant  to  work.  That  said  stump 
was  in  constant  danger  of  falling.  That  appellant  did  not  know  of 
said  danger.  That  while  he  was  working  where  so  directed,  said 
stump  did  fall  upon  him,  causing  the  injuries  complained  of.  It 
appears  that  the  sandpit  where  appellant  was  working  and  injured 
was  not  on  or  at  Second  avenue,  but  on  Mercer  street,  an  ungraded 
street,  where,  with  the  consent  of  the  city,  said  Ryan  &  Co.  were 
obtaining  sand  to  be  used  by  them  in  said  improvements.  Upon 
trial  before  a  jury  the  trial  court  granted  a  nonsuit,  and  entered 
judgment  for  respondent.  From  said  judgment  this  appeal  has 
been  taken. 

The  theory  upon  wnich  appellant  bases  his  right  of  recovery  is  that 
the  relation  of  master  and  servant  existed  between  said  city  and  him- 
self— a  relation  imposing  upon  the  city  the  duty  to  furnish  him  a  rea- 
sonably safe  place  to  work.  On  the  other  hand,  respondent  contends 
that  Ryan  &  Co.  were  independent  contractors;  that  appellant  was 
their  employee,  hired  and  compensated  by  them,  and  that  by  reason 
thereof  no  relation  of  master  and  servant  existed  between  respond- 
ent and  appellant.  Insisting  that  said  relation  did  exist,  appellant 
contends  that  the  city  engineer  had  the  right  to  superintend  the 
work,  to  direct  and  discharge  employees,  and  therefore  that  Ryan 
&  Co.,  were  not  independent  contractors,  within  the  rule  exempting 
employers  from  liability  for  injury  caused  by  negligence  in  the 
prosecution  of  the  work ;  and  cites  City  of  Seattle  v.  Buzby,  2  Wash. 
T.  25,  3  Pac.  Rep.  180,  and  Cooper  v.  City  of  Seattle,  16  Wash.  462, 
47  Pac.  Rep.  887,  58  Am.  St.  Rep.  46.  Neither  of  said  cases  sup- 
port appellant's  contention.  In  Seattle  v.  Buzby,  the  question  here 
involved  was  not  discussed.  In  both  cases,  property  of  third  parties, 
not  employees  of  the  alleged  independent  contractors,  had  been 
injured  as  the  result  of  negligence  in  making  certain  public  improve- 
ments. It  is  true  that  in  Cooper  v.  Seattle  the  question  of  independ- 
ent contractor  was  discussed  to  some  extent;  but  such  discussion 


19  AMERICAN  NEGUGENCE  REPORTS.  61 

was  not  necessary  to  reach  the  final  judgment,  which  was  correct 
and  just  No  fault  can  be  found  with  said  final  judgment,  but  the 
case  itself  has  no  bearing  here.  Appellant  was  himself  engaged  in 
the  work  under  a  contract  with  Ryan  &  Co.,  and  while  as  to  third 
persons  who  might  be  injured,  or  whose  property  might  be  damaged 
by  reason  of  that  work  he  became  the  servant  of  the  city  by  opera- 
tion of  law,  yet  as  between  the  city  and  himself  he  was  solely  the 
servant  of  Ryan  &  Co.,  and  not  of  the  city.  The  liability  of  the 
city  of  Seattle  to  a  third  party  in  both  of  said  cases  existed  irrespec- 
tive of  the  question  of  whether  or  not  the  work  was  being  done  by 
an  independent  contractor.  All  that  is  decided  in  Cooper  v,  Seattle, 
is  that  there  was  no  independent  contractor,  who  sustained  such  a 
relation  to  the  work  as  would  release  the  city,  under  the  general 
rule,  from  liability  to  a  third  person,  not  an  employee,  whose  prop- 
erty was  injured  by  reason  of  failure  of  the  city  to  see  that  public 
work  was  performed  without  negligence.  The  learned  judge  who 
wrote  the  opinion  cited  in  support  of  his  position.  City  of  Seattle  v, 
Buzby,  supra,  which  we  have  already  discussed,  and  also  Fink  v. 
City  of  St.  Louis,  71  Mo.  52,  and  City  of  Cincinnati  v.  Stone  et  al., 
5  Ohio  St.  38.  In  Fink  v.  City  of  St.  Louis,  the  court  uses  this 
language :  "  The  Circuit  Court,  which  tried  the  case,  therefore,  held 
that  whether  the  city  engineer  did  in  fact  superintend  the  work  or 
not,  it  was  his  duty  under  the  ordinance  and  charter  to  do  so,  and 
the  city  was  responsible  for  any  negligence  occasioning  injury  to 
the  proprietors  of  adjoining  lots;  and  we  think  this  view  of  the 
case  was  right,  and  in  harmony  with  the  authorities.  The  action  is 
not  for  damages  occasioned  by  the  tunnel,  but  for  an  excavation 
for  a  sewer,  which  could  only  be  done  by  consent  of  the  city, 
and  under  supervision  of  the  city  engineer.  The  plans  for  the  work 
were  submitted  to  the  city  and  approved,  and  whether  its  officers 
supervised  its  execution  or  not  was  of  no  consequence,  since  it  was 
their  duty  to  have  done  so  —  a  duty  imposed  by  the  charter  and 
recognized  in  the  ordinance,  and  with  which  the  State  had  no  con- 
cern, and  did  not  attempt  to  interfere."  In  City  of  Cincinnati  v. 
Stone  et  al.,  the  court  says :  **  In  addition  to  the  fact  in  this  case 
that  the  citv  of  Cincinnati  retained  the  entire  control  and  direction 
over  the  work  under  the  contract,  it  was  a  public  duty  enjoined  on 
the  city  to  remove  all  nuisances  from  the  streets  of  the  city,  and  to 
make  no  contracts  for  the  improvement  of  the  streets  by  which  any 
nuisance  would  be  created  on  the  .premises  of  the  adjacent  pro- 
prietors. The  city  was  therefore  clearly  liable  for  the  injury  sus- 
tained by  the  negligence  of  the  contractor  or  of  any  of  his  subordin- 
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ates  in  the  performance  of  the  work."  These  quotations  show  the 
theory  on  which  Cooper  v,  Seattle  was  really  decided.  In  Reilly  v, 
Chicago  &  N.  W.  R'y  Co.,  (Iowa)  98  N.  W.  Rep.  465,  the  Supreme 
Court  of  Iowa,  in  a  case  involving  the  question  of  uidependent  con- 
tractor, speaking  of  the  duty  of  a  master  to  furnish  the  servant  a 
safe  place  in  which  to  work,  says :  **  The  duty  of  furnishing  plain- 
tiff a  safe  place  to  work,  and  exercising  care  and  supervision  to  main- 
tain such  condition  of  safety,  rested  upon  the  employer  alone,  and, 
unless  it  he  under  extraordinary  circumstances,  which  do  not  here 
obtain,  that  obligation  cannot  be  extended  to  include  the  party  for 
whom  the  contractor  has  undertaken  to  perform  the  work.  *  *  * 
This  conclusion  is  not  at  all  inconsistent  with  the  rule  of  the  cases 
cited  by  the  appellant  of  which  Hawver  v,  Whalen,  (Ohio)  29  N.  E. 
Rep.  1049;  Cameron  v,  Oberlin,  (Ind.  App.)  48  N.  E.  Rep.  386; 
Ohio  S.  R.  R.  V,  Morey,  (Ohio)  24  N.  E.  Rep.  269;  and  Erickson 
z\  St.  P.  &  D.  R.  Co.,  41  Minn.  500,  16  Am.  Neg.  Cas.  344,  43  N.  W. 
Rep.  332,  are  types.  In  the  Hawver  Case  an  independent  con- 
tractor was  employed  to  dig  a  ditch,  which  was  not  properly  guarded 
for  the  protection  of  the  public  having  the  right  to  pass  that  way, 
and  the  owner  was  held  liable  to  a  person,  not  an  employee  of  the 
contractor,  falling  into  the  excavation.  The  same  rule  is  applied 
in  Cameron  v,  Oberlin  and  Ohio  S.  R.  zk  Morey.  If  in  these  cases 
the  persons  injured  had  been  employees  of  the  contractor,  and  had 
received  their  injury  in  the  course  of  their  employment  by  reason  of 
the  negligence  of  the  contractor,  we  think  no  one  would  claim  ,that 
the  municipality,  corporation,  or  other  party  letting  the  contract 
could  be  held  liable  in  damages.  These  authorities  go  no  further 
than  to  hold  that  no  person  or  municipality  charged  by  law  with  the 
duty  of  keeping  a  street  or  other  place  in  safe  condition  for  public 
use  can  escape  responsibility  for  neglect  of  that  duty  by  showing 
that  an  independent  contractor  is  primarily  at  fault.'*  In  Covington, 
etc..  Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215,  55  N.  E.  Rep.  618, 
76  Am.  St.  Rep.  377,  the  Supreme  Court  of  Ohio  says :  "  The 
weight  of  reason  and  authority  is  to  the  effect  that,  where  a  party 
is  under  a  duty  to  the  public  or  third  person  to  see  that  work  he  is 
about  to  do  or  have  done  is  carefully  performed,  so  as  to  avoid 
injury  to  others,  he  cannot,  by  letting  it  to  a  contractor,  avoid  his 
liability  in  case  it  is  negligently  done  to  the  injury  of  another.  It 
is  the  danger  to  others  incident  to  the  performance  of  the  work 
let  to  contract  that  raises  the  duty,  and  which  the  employer  cannot 
shift  from  himself  to  another,  so  as  to  avoid  liability,  should  injury 
result  to  another  from  negligence  in  doing  the  work."     The  above 
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quotations  state  the  correct  principle  in  Cooper  zk  Seattle,  which 
case  is  therefore  not  controlling  here ;  appellant  being  an  employee 
of  the  alleged  independent  contractors. 

If  Ryan  &  Co.,  were  independent  contractors,  the  relation  of 
master  and  servant  did  not  exist  between  respondent  and  appellant. 
Were  they  such  independent  contractors  ?  Appellant  contends  not, 
because  the  city  engineer,  according  to  appellant's  construction  of 
the  above-quoted  stipulations  of  the  contract,  had  authority  to  super- 
intend the  work  and  to  direct  and  discharge  employees.  We  do  not 
think  he  personally  had  any  right  to  direct  or  to  discharge.  His 
orders  were  to  be  given  to  the  contractors,  or,  in  their  absence,  to 
the  superintendent  or  overseer  having  immediate  charge  of  the  work. 
The  engineer  had  no  right  to  order  any  individual  employees  of 
Ryan  &  Co.,  to  work  either  here  or  there.  Their  orders  came  from 
the  contractors,  superintendent,  or  overseer.  Again  he  could  not 
discharge  employees.  All  he  could  do  was  to  make  a  requisition  for 
such  discharge  under  certain  conditions.  The  contract  did  not  con- 
template that  he  should  have  control  of  employees.  Conceding, 
however,  that  the  engineer  had  all  the  authority  contended  for  by 
appellant,  yet  Ryan  &  Co.,  were  independent  contractors.  They  had 
full  control  of  the  mode  and  manner  of  doing  the  work,  selected 
their  own  materials,  and  employed  and  paid  their  own  help;  and 
they  represented  their  employer  (the  city)  as  to  the  results  of  the 
work,  and  not  as  to  the  means  by  which  it  was  to  be  accomplished. 
"  Generally  speaking,  an  independent  contractor  is  one  who,  in  ren- 
dering services,  exercises  an  independent  employment  or  occupation, 
and  represents  his  employer  only  as  to  the  results  of  his  work,  and 
not  as  to  the  means  whereby  it  is  to  be  accomplished.  The  word 
*  results,'  however,  is  used  in  this  connection  in  the  sense  of  a  pro- 
duction or  product  of  some  sort,  and  not  of  a  service.  *  *  *  a 
reservation  by  the  employer  of  the  right  by  himself  or  his  agent 
to  supervise  the  work  for  the  purpose  merely  of  determining  whether 
it  is  being  done  in  conformity  to  the  contract  does  not  affect  the 
independence  of  the  relation."  i6  Am.  &  Eng.  Eycyc.  of  Law  (2d 
ed.)  187,  188.  See,  also,  Casement  v.  Brown,  148  U.  S.  622,  13 
Sup.  Ct.  672;  Rogers  v.  Railroad  Co.,  31  S.  C.  378,  9  S.  E.  Rep. 
105Q ;  Erie  v.  Caulkins,  27  Am.  Rep.  644 ;  Kelly  ^^  Mayor,  etc.,  of 
New  York,  11  N.  Y.  432.  In  Casement  v.  Brown,  Justice  Brewer 
says:  "Obviously,  the  defendants  were  independent  contractors. 
The  plans  and  specifications  were  prepared  and  settled  by  the  rail- 
road companies.  The  size,  form,  and  place  of  the  piers  were  deter- 
mined by  them,  and  the  defendants  contracted  to  build  piers  of  the 
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prescribed  form  and  size  and  at  the  places  fixed.  They  selected 
their  own  servants  and  employees.  Their  contract  was  to  produce 
a  specified  result  They  were  to  furnish  all  the  material  and  do  all 
the  work,  and  by  the  use  of  that  material  and  the  means  of  that 
work  were  to  produce  the  completed  structures.  The  will  of  the 
companies  was  represented  only  in  the  result  of  the  work,  and  not 
in  the  means  by  which  it  was  accomplished.  This  gave  to  the 
defendants  the  status  of  independent  contractors,  and  that  status 
was  not  affected  by  the  fact  that,  instead  of  waiting  until  the  close 
of  the  work  for  acceptance  by  the  engineers  of  the  companies,  the 
contract  provided  for  their  daily  supervision  and  approval  of  both 
material  and  work.  The  contract  was  not  to  do  such  work  as  the 
engineers  should  direct,  but  to  furnish  suitable  material  and  construct 
certain  specified  and  described  piers,  subject  to  the  daily  approval 
of  the  companies'  engineers.  This  constant  right  of  supervision, 
and  this  continuing  duty  of  satisfying  the  judgment  of  the  engineers, 
do  not  alter  the  fact  that  it  was  a  contract  to  do  a  particular  work, 
and  in  accordance  with  plans  and  specifications  already  prepared. 
They  did  not  agree  to  enter  generally  into  the  service  of  the  com- 
panies, and  do  whatsoever  their  employers  called  upon  them  to  do, 
but  they  contracted  for  only  a  specific  work.  The  functions  of  the 
engineers  were  to  see  that  they  complied  with  this  contract ;  '  only 
this,  and  nothing  more.*  They  were  to  see  that  the  thing  produced 
and  the  result  obtained  were  such  as  the  contract  provided  for. 
Carman  v.  Steubenville  &  Indiana  Railroad  Company,  4  Ohio  St. 
399,  414;  Corbin  v,  American  Mills,  27  Conn.  274  [71  Am.  Dec. 
63] ;  Wood  on  Master  and  Servant,  610,  sec.  314."  The  above  authori- 
ties and  many  others  which  might  be  cited  support  the  conclusion 
that  Ryan  &  Co.,  were  not  removed  from  the  category  of  independ- 
ent contractors  by  reason  of  the  right  of  superintendence  in  the  city 
engineer.  On  the  other  hand,  conceding  to  him  the  right  to  dis- 
charge employees  of  Ryan  &  Co.,  still  they  were  independent  con- 
tractors. Rogers  v.  Railroad  Co.,  supra;  Hobbit  v.  Railway  Co., 
4  Exch.  256;  Cuff  V,  Newark,  etc.,  R.  R.  Co.,  35  N.  J.  Law,  17,  16 
Am.  Neg.  Cas.  668,  10  Am.  Rep.  205.  In  Hobbit  v.  Railway  Co., 
the  court  says :  **  Our  attention  was  directed  during  the  argument 
to  the  provisions  of  the  contract  whereby  the  defendants  [the  Rail- 
way Cos.]  had  the  power  of  insisting  on  the  removal  of  careless 
or  incompetent  workmen,  and  so  it  was  contended  they  must  be 
responsible  for  their  nonremoval.  But  this  power  of  removal  does 
not  seem  to  us  to  vary  the  case.  The  workman  is  still  the  servant 
of  the  contractor  only,  and  the  fact  that  the  defendants  might  have 
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insisted  on  his  removal  if  they  thought  him  careless  or  unskillful 
did  not  make  him  their  servant." 

Under  the  above  authorities,  we  are  clearly  of  the  opinion  that 
Ryan  &  Co.,  were  as  to  this  appellant  independent  contractors,  and 
that  the  relation  of  master  and  servant  existed  between  them  and 
appellant,  instead  of  existing  between  respondent  and  appellant. 
This  being  true,  the  doctrine  of  respondeat  superior  cannot  be  ap- 
plied to  respondent,  and  it  is  not  liable  to  appellant  in  this  action. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

Mount,  C.  J.,  and  Rudkin  and  Hadley,  JJ.,  concur. 

Root,  J.,  being  disqualified,  took  no  part. 

CUNNINGHAM  v.  CITY  OF  SEATTLE. 

Supreme  Court,  Washington,  September,  1905., 


MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL  DUTY  —  FIRE 
DEPARTMENT  HORSE  TRESPASSING.  — The  maintenance  of  a 
fire  department  by  a  city  being  the  exercise  of  a  governmental  function 
prevents  the  recovery  of  any  damages  against  the  city  for  injuries  sus- 
tained by  a  property  owner  to  his  premises  by  a  horse  that  was  negli- 
gently permitted  by  a  fire  company  to  trespass  upon  the  lawn  of  the 
property  owner. 
Rudkin  and  Fullerton,  J  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County. 

Action  by  R.  Cunningham  against  the  city  of  Seattle.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Mitchell  Gilliam  and  Hugh  A.  Tait,  for  appellant. 

H.  E.  Foster,  for  respondent. 

Crow,  J.  —  Respondent  instituted  this  action  against  the  city  of 
Seattle,  appellant,  to  recover  damages  occasioned  by  a  certain  horse 
trespassing  upon  and  destroying  respondent's  lawn.  On  trial  the 
court  made  findings  of  fact  to  the  effect  that  on  September  6,  1904, 
appellant  city  was  maintaining  near  respondent's  residence  a  certain 
<jngine  house  as  a  part  of  its  fire  department,  and  keeping  there 
raimerous  horses ;  that  on  said  date,  through  the  negligence  of  said 
city,  one  of  said  horses  trespassed  upon  respondent's  lawn,  by  run- 
ning over,  tearing  up,  and  destroying  the  same ;  and  that  said  horse 
was  owned,  kept,  and  used  by  said  city  exclusively  in  said  fire 
department.  Upon  said  findings  judgment  was  entered  in  favor  of 
respondent,  and  this  appeal  has  been  taken. 
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It  clearly  appears  from  the  evidence  that  said  horse  was  in  the 
exclusive  charge,  care,  and  control  of  the  regular  employees  of  said 
fire  department.  Appellant  contends  that  no  negligence  on  the  part 
of  the  city  or  its  employees  has  been  shown;  but,  without  passing 
on  that  question,  we  will,  in  disposing  of  this  case,  accept  the  findings 
as  made  by  the  trial  court.  Appellant  further  contends  that,  even 
though  negligence  be  conceded,  still  it  is  not  liable  to  respondent  for 
any  damage  caused  by  its  employees  in  the  maintenance  and  opera- 
tion of  its  fire  department.  This  contention,  we  think,  should  be 
sustained.  The  maintenance  of  a  fire  department  by  a  municipal 
corporation  is  the  exercise  of  a  public  or  governmental  function. 
*'  The  rule  is  general  that  a  municipal  corporation  is  not  liable  for 
alleged  tortious  injuries  to  the  persons  or  property  of  individuals, 
when  engaged  in  the  performance  of  public  or  governmental  func- 
tions or  duties."  20  Am,  &  Eng.  Encyc.  of  Law  (2d  ed.)  1193. 
The  only  question  here  is  whether  appellant  is  liable  for  damage 
done  to  respondent's  property  by  reason  of  negligent  acts  of  the 
members  of  its  fire  department.  Under  the  authorities  this  question 
has  been  almost  uniformly  answered  in  the  negative.  The  Supreme 
Court  of  Ohio,  in  Frederick  v.  City  of  Columbus,  58  Ohio  St.  546, 
51  N.  E.  Rep.  35,  says:  "The  ground  on  which  the  nonliability 
of  municipal  corporations  is  placed  in  such  cases  is  that  the  power 
conferred  on  them  to  establish  a  department  for  the  protection  of 
the  property  of  its  citizens  from  fire  is  of  a  public  or  governmental 
nature,  and  liability  for  negligence  in  its  performance  does  not 
attach  to  the  municipality  unless  imposed  by  statute.  The  nonlia- 
bility of  the  city  in  such  cases  rests  upon  the  same  reasons  as  does 
that  of  the  sovereign  exercising  like  powers,  and  are  distinguished 
from  those  cases  in  which  powers  are  conferred  on  cities  for  the 
improvement  of  their  own  territory  and  the  property  of  their  citi- 
zens." The  holdings  of  this  court  have  been  to  the  same  effects 
Lawson  v.  Seattle,  6  Wash.  185,  33  Pac.  Rep.  347;  Russell  v. 
Tacoma,  8  Wash.  156,  35  Pac.  Rep.  605,  40  Am.  St.  Rep.  895  r 
Simpson  v.  Whatcom,  33  Wash.  392,  74  Pac.  Rep.  577,  99  Am.  St, 
Rep.  951 ;  Lynch  v.  City  of  North  Yakima,  (Wash.)  80  Pac.  Rep. 
79.  In  Lynch  v.  City  of  North  Yakima,  this  court,  speaking  by 
Root,  J.,  said :  "  But  it  may  generally  be  accepted  that  a  city  is 
not  liable  for  an  improper  discharge  by  its  officers  of  a  purely  gov- 
ernmental function.  The  duties  of  an  officer  or  employee  of  a  fire 
department  are  regarded  as  for  the  benefit  of  the  community,  and 
not  for  the  mere  advantage  of  the  municipality  as  a  corporate  body. 
The  city,  possessing,  as  it  does,  a  portion  of  the  sovereignty  of  the 
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State,  in  the  exercise  thereof  provides  and  maintains  a  fire  depart- 
ment. The  services  of  this  department  are  for  the  benefit  of  all 
persons  who  may  have  property  in  the  city  limits  capable  of  injury 
by  fire.  It  would  seem,  therefore,  that  in  creating,  maintaining,  and 
operating  the  fire  department  the  city  was  exercising  governmental 
functions." 

Under  the  above  authorities,  we  think  the  city  of  Seattle  was  not 
liable  to  respondent  for  damages  resulting  from  negligent  acts  of 
the  employees  in  its  fire  department.  The  trial  court,  therefore, 
erred  in  entering  judgment  for  said  respondent.  The  judgment  is. 
reversed,  with  instructions  to  dismiss  the  action. 

Mount,  C.  J.,  and  Root  and  Hadley,  JJ.,  concur. 

RuDKixV,  J.  (dissenting).  The  majority  opinion  states  the  ques- 
tion presented  on  this  appeal  in  the  following  language :  "  The  only 
question  here  is  whether  appellant  is  liable  for  damage  done  U> 
respondent's  property  by  reason  of  negligent  acts  of  members  of  its 
fire  department."  It  seems  to  me  a  more  correct  statement  of  the 
proposition  would  be  this :  Can  a  municipality  owning  horses,  and 
having  exclusive  dominion  over  them,  permit  them  to  trespass  upon 
the  private  property  of  others,  with  impunity?  Judge  Cooley,  in 
his  work  on  Torts,  states  the  rule  of  nonliability  of  municipal  cor- 
porations for  taking  or  neglecting  to  take  strictly  governmental 
action  as  broadly  as  this  or  any  other  court ;  yet,  in  discussing  the 
question  now  under  consideration,  the  learned  author  says :  "  Munic* 
ipal  corporations  are  to  be  considered,  first,  as  parts  of  the  govern- 
mental machinery  of  the  State,  legislating  for  their  corporators,  and 
planning  and  providing  for  the  customary  local  conveniences  for 
their  people ;  second,  as  corporate  bodies  through  proper  agencies 
putting  into  execution  their  plans,  and  discharging  such  duties  as 
they  have  imposed  upon  themselves,  or  as  the  State  has  imposed 
upon  them;  and,  third,  as  artificial  persons  owning  and  managing 
property.  In  this  last  capacity  they  are  chargeable  with  all  the 
duties  and  obligations  of  other  owners  of  property,  and  must  respond 
for  creating  or  suffering  nuisances  under  the  same  rules  as  govern 
the  responsibility  of  natural  persons.  Under  this  head,  therefore, 
nothing  more  need  be  said  in  this  place."  Cooley  on  Torts  (2d  ed.), 
p.  738.  Judge  Dillon,  in  his  work  on  Municipal  Corporations,  states 
the  rule  as  follows :  "  Upon  similar  grounds,  municipal  corporations 
are  liable  for  the  improper  management  and  use  of  their  property, 
to  the  same  extent  and  in  the  same  manner  as  private  corporations 
and  natural  persons.  Unless  acting  under  some  valid,  special  legis- 
lative authority,  they  must,  like  individuals,  use  their  own  so  as  not 
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to  injure  that  which  belongs  to  another,  or  unjustly  or  improperly 
invade  private  rights."  Dillon  on  Municipal  Corporations  (4th  ed.), 
sec.  95.  In  Rowland  v.  Kalamazoo  Superintendents  of  Poor,  49  Mich. 
553,  14  N.  W.  Rep.  494,  an  action  was  brought  against  the  county 
superintendents  of  the  poor  to  recover  damages  for  negligently 
suffering  the  cholera  to  be  communicated  to  the  plaintiff's  hogs.  The 
court  cited  Cooley  on  Torts,  rupra,  and  Ashley  v.  Port  Huron,  35 
Mich.  296,  24  Am.  Rep.  552,  and  said :  "  An  examination  of  the 
above  authorities  will  show  that  municipal  corporations,  in  the  care 
and  management  of  their  property,  like  an  individual,  are  in  duty 
bound  to  produce  no  injury  to  others.  In  clearing  up  the  poor  farm 
the  superintendents  could  not,  nor  could  those  in  their  employ,  with 
impunity  negligently  set  fires,  or  carelessly  permit  them  to  extend 
to  and  destroy  the  property  of  their  neighbors ;  nor  could  they  permit 
the  farm  stock  to  trespass  upon  the  lands  of  adjoining  proprietors 
and  claim  exemption  from  all  liability  therefor."  In  Moulton  v. 
Scarborough,  71  Me.  267,  36  Am.  Rep.  308,  a  town  was  held  liable 
for  injuries  caused  by  a  vicious  ram  owned  by  it.  In  Kies  v.  Erie 
City,  135  Pa.  St.  144,  19  Atl.  Rep,  942,  20  Am.  St.  Rep.  867,  it 
was  held  that  the  city  was  not  liable  for  injuries  resulting  to  a  foot 
passenger  through  the  negligence  of  a  fireman  in  throwing  open 
the  doors  of  an  engine  house;  but,  in  an  action  between  the  same 
parties  to  recover  for  the  same  wrong,  the  court  held,  in  169  Pa.  St.- 
598,  32  Atl.  Rep.  621,  that  the  city  was  liable  for  injuries  resulting 
from  the  improper  construction  of  the  engine  house. 

Some  of  the  authorities  make  a  distinction  between  the  liability 
of  municipal  corporations  for  injuries  resulting  from  property  held 
for  governmental  purposes  and  property  held  for  gain  and  profit, 
holding  that  a  recovery  may  be  had  in  the  latter  case  but  not  in  the 
former.  In  view  of  such  distinction  a  recovery  might  be  had  for  a 
trespass  committed  by  a  horse  used  in  the  street  department,  but  not 
in  the  fire  department.  I  do  not  think  there  is  any  just  foundation 
for  such  distinction,  and  the  authorities  generally  do  not  recognize 
it.  Speaking  on  this  subject,  Jones,  in  his  work  on  Negligence  of 
Municipal  orporations,  sec.  150,  says:  "Moreover,  the  weight  of 
authority  does  not  justify  a  distinction  of  this  character;  and  an 
examination  of  the  cases  upon  this  question  will  sustain  the  conclu- 
sion that  municipal  corporations  are  responsible  in  damages  for  all 
injuries  occasioned  by  their  negligence  in  the  management  or  care 
of  public  property,  irrespective  of  the  question  whether  an  income 
is  derived  from  it."  See,  also,  Bishop's  Non-Contract  Law,  sec.  775 
et  seq.     I  do  not  think  this  case  depends  upon  the  negligence  of  the 
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firemen  at  all.  It  is  a  case  of  trespass,  pure  and  simple,  and  the 
question  of  negligence  does  not  necessarily  enter  into  it.  G)oley  on 
Torts,  (2d  ed.)  p.  397.  It  seems  to  me  the  majority  opinion  is  a 
misapplication  of  the  rule  that  a  municipal  corporation  is  not  liable 
for  injuries  resulting  from  purely  governmental  action,  and  a  per- 
version of  the  maxim  that  one  must  so  use  his  own  property  as  not 
to  injure  another. 
The  judgment  should  be  affirmed. 

FULLERTON,  J.,  COUCUrS. 


DE  MASE  V.  OREGON  RAILROAD  &  NAV.  GO. 

Supreme  Court,  Washington,  September,  1905. 


RAILROADS—  MASTER  AND  SERVANT  —  PUSH  CAR  ATTACHED 
.  TO  TRAIN  BY  ROPE  JUMPING  TRACK  AND  SECTION  HAND 
INJURED.  —  Where  it  appeared  that  a  push  car  was  furnished  by  a 
railroad  company  to  carry  a  section  crew,  and  that  one  of  them  was 
injured  while  riding  on  the  car  that  was  attached  to  a  train  by  a  rope 
by  the  car  jumping  the  track,  the  question  whether  he  assumed  the  risk 
was  properly  left  to  the  jury,  and  a  judgment  for  plaintiff  was  affirmed. 

Appeal  from  Superior  Court,  Spokane  County. 

Action  by  Pasquale  De  Mase  against  the  Oregon  Railroad  & 
Navigation  Company.  There  was  a  judgment  for  plaintiff  and 
defendant  appeals.    Affirmed, 

W.  W.  Cotton,  Thos.  O'Day,  and  L.  S.  Wilson,  for  appellant. 

Roche  &  Onstine,  for  respondent 

Per  Curiam.  —  On  and  prior  to  the  21st  day  of  July,  1903,  the 
defendant  railway  company  operated  a  branch  line  of  road  about 
seven  miles  in  length  between  Wallace  and  Burke  in  the  State  of 
Idaho.  There  was  a  heavy  grade  of  from  180  to  200  feet  to  the  mile 
along  this  branch,  and  but  one  mixed  train  was  operated  thereon 
daily.  The  conductor  in  charge  of  this  train  had  practically  entire 
charge  of  the  branch.  The  plaintiff  and  four  other  Italians,  under 
a  foreman  or  boss,  were  section  hands  in  the  employ  of  the  defend- 
ant. The  section  crew  were  provided  with  a  push  car,  which  they 
attached  to  this  train  with  a  rope  about  fifteen  feet  in  length,  when 
going  up  the  grade.  The  push  car  was  provided  with  a  brake  and 
came  down  the  grade  by  gravity.  Whenever  the  section  crew 
desired  to  go  up  the  grade,  they  would  flag  the  train  and  attach  the 
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push  car  on  behind;  and  when  they  reached  their  destination  the 
push  car  would  be  detached  by  drawing  the  pin  which  connected  it 
with  the  train.  While  the  plaintiff  and  his  witnesses  testified  that 
they  never  rode  on  the  push  car  before  the  day  of  the  accident 
complained  of,  yet  it  appears  from  the  entire  testimony  that  the 
push  car  was  furnished  for  that  purpose,  and  that,  if  the  train  to 
which  the  push  car  was  attached  did  not  stop  for  other  reasons  at 
the  destination  of  the  section  crew,  it  would  be  necessary  for  the 
crew  to  ride  on  the  push  car.  On  the  21st  day  of  July,  1903,  the 
section  crew  in  question  attached  the  push  car  to  the  train,  boarded 
the  push  car  at  the  request  of  the  foreman  or  boss,  and  started  up  the 
grade.  After  they  had  proceeded  for  a  quarter  to  a  half  a  mile,  and 
when  the  train  had  attafted  a  speed  of  from  twenty  to  thirty  miles 
per  hour,  the  push  car  left  the  track,  and  the  wheels  passed  over 
the  plaintiff's  leg,  causing  the  injuries  for  which  he  seeks  to  recover 
damages  in  this  action.  From  a  judgment  and  verdict  in  favor  of 
the  plaintiff  this  appeal  is  prosecuted. 

The  principal  contention  of  the  appellant  is  that  the  facts  were 
undisputable,  that  the  respondent  assumed  all  risk  incident  to  riding 
on  the  push  car  under  the  circumstances  stated,  and  that  the  court 
should  have  directed  a  judgment  in  its  favor.  It  appears  from  the 
testimony,  especially  that  of  the  appellant,  that  the  appellant  under- 
took to  carry  its  employees  upon  the  line  of  the  branch  in  question 
by  means  of  this  push  car.  It  was  therefore  incumbent  on  the  appel- 
lant to  exercise  ordinary  care  in  that  regard,  and  to  see  that  no 
injury  befell  its  employees  while  in  transit  by  reason  of  negligence 
on  its  part.  From  all  the  testimony  in  this  case  it  cannot  be  said 
as  a  matter  of  law  that  the  appellant  used  that  degree  of  care,  or  that 
a  push  car,  attached  to  a  train  running  at  a  high  rate  of  speed,  was 
a  reasonably  safe  means  of  conveyance.  We  think  that  the  question 
of  negligence  on  the  part  of  the  appellant  was  clearly  one  of  fact 
for  the  jury.  Was  the  danger  of  riding  on  this  push  car  so  imminent 
and  apparent  that  the  employees  assumed  the  risk?  It  cannot  be 
s^id  that  it  was.  The  principal  danger  to  be  anticipated  would  be 
from  the  push  car  leaving  the  track  as  it  did  in  this  instance.  Under 
what  circumstances  a  car  of  this  structure  would  leave  the  track 
cannot  be  said  to  be  a  matter  of  common  knowledge,  nor  did  the 
section  hand  and  the  foreman  and  other  persons  in  charge  of  the 
road  necessarily  stand  upon  an  equal  footing  with  regard  to  such 
knowledge.  According  to  the  testimony  of  the  respondent  he  never 
rode  on  the  push  car  before  the  day  of  the  accident,  and  according 
to  the  testimony  of  the  appellant's  foreman  not  to  exceed  once  or 
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twice.  The  knowledge  and  the  means  of  knowledge  on  the  part 
of  the  respondent  and  the  nature  of  the  dangers  to  which  he  was 
subjected  clearly  distinguished  this  case  from  Lee  v.  Northern 
Pacific  Railway  Company  (decided  July  29,  1905),  81  Pac.  Rep. 
834.  Under  all  the  circumstances  we  are  satisfied  that  the  questions 
of  negligence  on  the  part  of  the  appellant  and  of  assumption  of  risk 
on  the  part  of  the  respondent  were  for  the  jury,  and  not  for  the 
court. 

There  was  no  prejudicial  error  in  the  instructions  of  the  court, 
and  the  judgment  is  therefore  affirmed. 


HART  V.  CITY  OF  NEILLSVILLE. 

Supreme  Court,  Wisconsin,  October,  1905. 


MUNICIPL  CORPORATIONS  —  SEWAGE  SYSTEM  ADOPTED  AND 
EXECUTED  —  LIABILITY.  —  i.  A  city  having  by  its  governing  body 
duly  adopted  a  plan  for  a  sewage  system  and  executed  the  same,  it  is  not 
liable  for  injuries  caused  thereby  to  private  property,  not  involving  an 
unconstitutional  taking  thereof,  produced  by  defects  in  such  plan. 

SAME.  —  2.  The  basic  principle  of  the  rule  aforesaid  is  that  the  due  adoption 
of  the  plan  requires  the  exercise  by  the  governing  body  of  the  city  of 
discretionary  authority  of  a  ^uojt- judicial  nature. 

SAME.  —  3.  In  case  a  city  constructs  a  sewage  system,  not  according  to  any 
plan,  or  according  to  any  plan  adopted  in  the  manner  aforesaid,  the  rule 
stated  does  not  apply. 

PLEADING  — CONSTRUCTION.  — 4.  Where  a  pleading  is  open  to  con- 
struction, that  reasonable  meaning  which  will  support  it  should  be 
adopted,  rather  than  one  which  will  defeat  it. 

DEFECT  IN  SEWAGE  SYSTEM  —  FAILURE  TO  REPAIR.  — 5.  Though 
a  city  is  not  liable  for  damages  to  private  property  caused  by  mere  de- 
fects in  the  plan  of  its  duly  adopted  and  executed  sewage  system,  if  it 
acquires  knowledge  of  such  defects  and  that  unless  they  are  remedied 
they  will  produce  direct  injury  to  private  rights,  it  should  exercise  ordi- 
nary care  to  prevent  such  a  result,  and  is  responsible  for  damages  caused 
by  failure  in  that  regard. 

SAME  —  LIABILITIES. — 6.  If,  by  reason  of  defects  in  a  plan  of  sewage 
contemplating  that  private  property  will,  as  a  matter  of  right,  be  con- 
nected therewith,  such  property  is  injured  because  of  water  accumulated 
in  a  sewer  flowing  therefrom  through  such  a  connection  to  such  prop- 
erty, the  injury  is  direct  within  the  meaning  of  the  last  foregoing  rule. 

.SAME  —  EVIDENCE.  —  7.  Where,  as  a  matter  of  right,  a  private  drain  is 
constructed,  connecting  private  property  with  a  main  sewer  through  an 
opening  left  by  the  city  therefor,  and  damages  result  to  such  property 
t^  accumulated  sewage  flowing  from  such  sewer  to  such  property,  the 


62  ig  AMERICAN  Negligence  Reports. 

mere  circumstance  that  without  such  drain  no  such  result  would  have 
happened  will  not  save  the  municipality  from  liability  for  such  damages. 
(Syllabus  by  the  Judge.) 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Hiram  L.  Hart  against  the  city  of  NeiUsvilIe.  From 
an  order  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint for  insufficiency.  The  material  frets  stated  in  the  pleading  for 
a  cause  of  action  are  these :  For  more  than  twenty  years  last  past 
plaintiff  has  owned  and  occupied  as  a  family  home  lots  5,  6,  16, 
17,  18,  and  19,  block  8,  Hewitt's  Addition  to  the  city  of  Neillsville. ' 
Under  all  parts  of  the  dwelling  house  thereon  there  is  a  basement 
walled  up  with  stone,  and  a  well  adjacent  thereto  upon,  which  the 
family  depend  for  a  water  supply.  From  time  to  time  prior  ta 
July  3,  1903,  without  having  adopted  any  system  therefor,  said  city 
by  its  authorized  officers  constructed  a  sewer  system  and  maintained 
the  same  to  drain  property  abutting  upon  some  of  its  streets.  In 
July,  1902,  at  the  expense  of  the  owners  of  abutting  property  said 
city  constructed  a  sewer  along  the  street  in  front  of  plaintiff's  lots 
for  the  purpose  of  draining  such  abutting  property,  plaintiff  paying 
the  cost  thereof  apportioned  to  his  lots.  An  opening  was  left  in 
such  sewer  to  enable  him  to  connect  therewith  a  drain  leading  from 
his  basement  thereto.  In  October  thereafter  such  connection  was 
made.  The  sewer  system  of  the  city  was  negligently  constructed 
and  maintained  in  that  no  plan  was  adopted  therefor  by  the  city, 
the  pipe  on  the  street  last  mentioned  from  the  outlet  thereof  was 
too  small  to  properly  dispose  of  the  sewage  turned  into  it;  catch 
basins  were  so  placed  as  to  direct  into  the  sewer  surface  water  much 
in  excess  of  its  capacity,  the  sewer  was  not  laid  at  a  proper  slope  to 
make  it  efficient,  a  part  of  the  sewer  system  was  so  constructed 
as  to  turn  surface  water  flowing  down  a  ravine  known  as  "  Goose 
('reek  "  into  it,  to  such  an  extent  as  of  itself  to  fill  the  pipe  so 
that  the  added  water  from  catch  basins  and  ordinary  drainage  neces- 
sarily caused  sewage  to  back  up  into  the  sewer  in  front  of  plain- 
tiff's premises  and  through  the  pipe  leading  to  his  property  into  his 
basement.  By  reason  of  such  defects,  at  various  times  between 
Jtily  3,  1903*  and  March  24,  1904,  such  basement  and  the  well 
aforesaid  were  flooded  from  the  sewer,  rendering  the  well  useless 
and  the  home  for  considerable  periods  of  time  untenantable,  and 
and  at  other  times  unsuitable  for  residence  purposes,  causing  the 
basement  wall  under  the  house  to  settle  and  to  a  considerable  extent 
to  fall,  and  the  house  to  settle  and  crack  and  otherwise  to  be  in- 
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juriously  aflFected,  to  his  damage  in  the  sum  of  $1,500.  The  de- 
fendant knew  during  the  time  of  the  construction  of  the  sewer  system 
that  it  was  not  proceeding  according  to  any  plan  having  regard  to 
the  work  that  would  be  required  of  such  system ;  that  the  work  was 
being  negligently  done  and  that  the  system  would  be  inefficient. 
After  the  system  was  constructed  the  defendant  had  notice  of  the 
insufficiency  aforesaid  which  caused  the  damage  complained  of,  and 
that  such  damages  could  be  prevented  by  diverting  the  waters 
of  "  Goose  Creek  "  from  flowing  into  the  sewer  pipes,  and  enlarging 
the  main  pipe  at  the  outlet  leading  into  O'Neill  creek.  When  plaintiff 
connected  his  basement  with  the  sewer,  as  aforesaid,  he  did  not 
know  of  any  of  the  defects  which  thereafter  caused  the  damages 
complained  of.  He  was  careful  at  all  times  to  guard  against  his 
property  being  damaged  in  the  manner  in  which  it  was.  The  damages 
were  caused  wholly  by  the  negligence  of  the  defendant,  as  stated. 

Marsh  &  Schoengarth  (James  Wickham,  of  counsel),  for 
appellant. 

Homer  C.  Clark  (L.  M.  Sturdevant,  of  counsel),  for  re- 
spondent. 

Marshall,  J.  (after  stating  the  facts).  —  The  learned  trial  court 
held  the  complaint  to  be  fatally  defective,  supposing,  from  the 
facts  alleged,  that  the  injuries  complained  of  were  produced  by  de- 
fects in  the  original  plan  of  the  sewer;  and  that  since  such  defects 
were  rendered  injuriously  operative  as  to  appellant's  property  by  his 
voluntary  act  in  connecting  his  private  drain  with  the  main  sewer, 
the  result  was  not  referable  to  any  fault  of  the  respondent.  The 
reasoning  which  resulted  in  such  conclusions  is  embodied  in  an 
elaborate  opinion  by  the  judge  containing  a  careful  review  of 
numerous  authorities  supposed  to  be  in  point. 

While  the  law  is  well  settled  that,  m  case  the  governing  body  of 
a  city,  duly  authorized  thereto  by  its  charter,  adopts  a  plan  for  a 
sewage  system  and  executes  the  same,  it  is  immune  from  injuries 
resulting  to  private  property,  not  involving  an  imconstitutional 
taking  thereof,  but  which  are  referable  to  defects  in  the  plan  itself 
—  Gilluly  V.  City  of  Madison,  63  Wis.  518.  24  N.  W.  Rep.  137,  53 
Am.  Rep.  299;  Champion  v.  Town  of  Crandon,  84  Wis.  405,  54  N. 
W.  Rep.  775 ;  Schroeder  v.  City  of  Baraboo,  93  Wis.  95,  67  N.  W. 
Rep.  27;  Child  v.  City  of  Boston,  4  Allen  (Mass.)  41,  81  Am.  Dec. 
680;  Johnston  v.  District  of  Columbia,  118  U.  S.  19,  6  Sup.  Ct.  923 ; 
2  Dillon's  Municipal  Corporations  (4th  ed.),  sec.  1051  —  the  mere 
circumstance  of  the  construction  of  a  sewage  system  by  the  properly 
authorized  officers  of  a  city  does  not  satisfy  that  rule.  The  basic  prin- 
ciple thereof  is  that  discretionary  authority  being  vested  in  the  gov- 
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eming  body  of  a  city  to  adopt  a  plan  for  a  system  of  sewage,  de- 
fects in  a  plan  so  adopted  are  referable  to  mere  errors  in  judgment, 
and,  as  regards  resulting  liability  for  injuries  to  private  rights, 
are  governed  by  the  same  rule  as  mistakes  generally  in  the  exer- 
cise of  gu(wt- judicial  authority.  It  follows  necessarily  that  where 
such  authority  is  not  exercised  at  all,  where  though  a  system  of 
sewage  is  constructed  by  a  city  without  any  plan  therefor,  passed 
upon  and  adopted  by  the  governing  body  of  the  corporation,  the  rea- 
son for  exempting  it  from  liability  for  defects  attributable  to  faults  in 
the  plan  does  not  exist.  It  is  not  the  mere  construction  of  a  sewage 
system  by  a  city  which  exempts  the  corporation  from  liability  for 
injuries  caused  by  its  operation  growing  out  of  defects  in  the 
plan  thereof,  but  such  construction  according  to  a  plan  stamped 
with  judicial  approval,  so  to  speak,  of  the  proper  governing  body. 

It  has  been  held,  as  indicated  by  cases  cited  by  appellant's  counsel, 
that  in  order  to  satisfy  the  rule  stated  the  city  council  must  not 
only  adopt  a  plan,  but  do  so  with  sufficient  care  to  warrant  the 
belief  that  legal  discretion  was  exercised  in  the  matter ;  that  action 
in  reckless  disregard  of  consequences,  as  by  adopting  a  palpably 
defective  plan,  or  adopting  one  without  aid  of  some  skilled  person, 
where  that  in  all  reason  is  required,  cannot  reasonably  be  at- 
tributed to  mere  error  of  judgment.  City  of  Louisville  7/.  Norris,  in 
Ky.  903,  64  S.  W.  Rep.  958,  98  Am.  St.  Rep.  437;  City  of  Terre 
Haute  V,  Hudnut  et  al,  112  Ind.  542,  13  N.  E.  Rep.  686. 

The  sufficiency  of  the  complaint  before  us  does  not  depend  upon 
our  going  to  the  length  of  the  two  cases  last  cited.  It  states  plainly 
that  the  system  of  sewage  was  not  constructed  according  to  any  plan 
£.dopted  by  the  city ;  that  on  the  contrary  the  city  negligently  failed 
to  adopt  any  plan. 

The  trial  court  held  contrary  to  the  foregoing  upon  the  theory 
that  the  allegation  in  respect  to  failure  to  adopt  a  plan  was  intended 
merely  to  charge  that  the  city  did  not  employ  a  skilled  engineer 
and  have  a  plan  laid  out  on  paper  and  filed  with  the  city  clerk. 
We  are  unable  to  appreciate  how  such  a  meaning  can  be  read 
out  of  the  pleading.  It  seems  to  have  been  supposed  that  the  allega- 
tion that  the  sewage  system  was  constructed  part  at  one  time 
and  part  at  another,  is  so  inconsistent  with  its  not  having  been 
constructed  according  to  any  plan  adopted  by  the  city,  that  the 
pleader's  purpose  must  have  been  to  charge  mere  failure  to  cause  a 
diagram  to  be  made  by  a  skilled  person  and  filed.  We  cannot  so 
construe  the  pleading.  The  more  reasonable  view  seems  to  be,  that 
the  pleader  in  charging  municipal  neglect  to  adopt  a  plan  for  the 
sewage  system  had  in  mind  such  a  plan  as,  if  it  had  been  adopted, 
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would  exempt  the  city  from  liability  for  defects  in  respect  thereto 
under  the  familiar  rule  on  the  subject.  That  was  the  only  kind 
of  a  plan  material  to  the  controversy.  If  the  pleading  will  reasonably 
bear  the  construction  which  the  learned  court  gave  to  it,  it  will  also 
bear  the  one  we  have  suggested,  if  indeed  it  be  necessary  to  resort 
to  construction  in  order  to  read  that  out  of  the  paper.  By  a  familiar 
rule,  tlie  permissible  construction  which  will  support  a  pleading 
should  be  adopted  rather  than  one  which  will  defeat  it.  Miller  v. 
Bayer,  94  Wis.  123,  68  N.  W.  Rep.  869 ;  Ean  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  95  Wis.  69,  69  N.  W.  Rep.  997 ;  Emerson  v,  Nash,  (Wis.) 
102  N.  W.  Rep.  921. 

If  we  were  to  come  to  the  same  conclusion  as  did  the  trial 
court  on  the  point  above  discussed,  it  would  not  affect  the  final 
result,  since  the  complaint  states  that  appellant  had  no  knowl- 
edge of  the  insufficiency  of  the  sewage  system  prior  to  the 
demonstration  thereof  by  the  flooding  of  his  property,  as  alleged, 
and  that  the  city  had  such  knowledge  prior  thereto  and  failed 
to  remedy  the  defect,  or  to  make  any  effort  in  the  matter  though 
there  was  ample  opportunity  for  efficiently  doing  so.  A  mistake 
of  judgment  in  the  adoption  of  a  sewage  system  is  one  thing, 
inexcusable  omission  to  remedy  demonstrated  defects  in  one, 
liable,  in  view  of  the  manner  in  which  such  system  is  designed  to 
be  used,  to  directly  invade  and  injure  private  property,  is  quite 
another  thing.  The  former  involves  mere  error  of  judgment,  the 
latter  failure  to  perform  a  duty  which  the  city  owes  to  the  persons 
whose  property  is  liable  to  be  so  injured.  It  is  not  only  the  duty 
of  a  city  to  exercise  ordinary  care  in  constructing  its  sewage 
system  but  also  in  maintaining  it.  That  is  breached  by  construct- 
ing a  system  known  to  be  so  defective  as  to  necessarily  cause 
injury  to  private  rights,  or  continuing  it  without  making  reason- 
able efforts  to  remedy  known  defects  therein,  which  would  other- 
wise naturally  and  directly  cause  such  injury.  Tate  z/.  City  of  St. 
Paul,  56  Minn.  527,  58  N.  W.  Rep,  158,  45  Am.  St.  Rep.  501 ;  City 
of  Evansville  v.  Decker,  84  Ind.  325,  43  Am.  Rep.  86;  Seifert  v. 
City  of  Brooklyn,  loi  N.  Y.  136,  4  N.  E:  Rep.  321,  54  Am.  St.  Rep. 
664.    In  the  last  case  cited  the  court  said : 

"We  are  also  of  the  opinion  that  the  exercise  of  a  judicial  or 
discretionary  power,  by  a  municipal  corporation,  which  results  in 
a  direct  and  physical  injury  to  the  property  of  an  individual,  and 
which  from  its  nature  is  liable  to  be  repeated  and  continuous,  but 
is  remediable  by  a  change  of  plan,  or  the  adoption  of  prudential 
measures,  renders  the  corporation  liable  for  such  damages  as  occur 
in  consequence  of  its  continuance  of  the  original  cause  after  notice. 
Vol.  XIX  — 5 
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and  an  omission  to  adopt  such  remedial  measures  as  experience  has 
shown  to  be  necessary  and  proper." 

That  case  and  the  others  cited,  as  also  the  elementary  works  on 
the  subject  (see  lo  Am.  &  Eng.  Encyc.  of  Law  [2d  ed.]  243),  indi- 
cate that  only  defects  in  a  plan  duly  adopted  for  a  city  sewage 
system,  which,  when  put  in  operation  according  to  the  design,  result 
in  some  direct  injury  to  private  rights,  is  within  the  rule  rendering 
a  city  liable  for  failure  to  proceed  with  ordinary  care,  after  notice 
of  the  facts,  to  remedy  the  matter.  However,  since,  where  a 
sewer  is  constructed  under  such  circumstances  as  those  stated  in 
the  complaint  it  is  designed  that  the  abutting  property  owners  shall 
connect  their  property  therewith,  if  the  operation  of  the  system  with 
connections  thus  made,  by  reason  of  a  defect  in  the  plan  of  the 
system,  results  in  water  flowing  from  the  sewer  to  the  private  prop- 
erty with  injurious  effects,  such  injury  is  direct  within  the  meaning 
of  the  cases  cited.  It  was  so  held,  in  effect,  in  Tate  v.  City  of  St. 
Paul,  supra.  Judge  Thompson,  in  his  work  (section  5876),  formu- 
lated the  rule  thus : 

"  But  even  if  it  were  a  good  answer  to  make  to  the  injured  prop- 
erty owner,  that  the  city  had  made  a  mistake  in  its  plan,  yet  it 
would  be  so  after  the  city  had  acquired  a  knowledge  of  the  inade- 
quacy of  the  plan  and  of  the  injury  inflicted  thereby  upon  the 
property  owner;  since  it  would  be  its  duty  to  abate  the  evil  by 
changing  its  plan  and  rectifying  its  error." 

That  seems  to  accord  with  familiar  principles  covering  the  Ha-^ 
bility  of  a  municipality  for  negligence.  We  adopt  it.  The  allega- 
tions of  the  complaint  before  us  call  for  its  application.  In  the  light 
thereof  the  pleading  states  a  good  cause  of  action  independently 
of  the  first  subject  discussed,  unless  the  contrary  must  prevail  be- 
cause the  defective  character  of  the  sewer  was  rendered  operative 
to  the  injury  of  plaintiff's  property  through  the  medium  of  his 
private  drain. 

We  are  unable  to  approve  the  decision  that,  in  a  case  like  this, 
the  injured  property  owner  is  "remediless  because  of  the  existence 
of  his  private  drain.  Plaintiff  had  a  legal  right  to  connect  his 
property  with  the  main  sewer,  as  he  did.  The  sewer  was  constructed 
partly  at  his  expense  with  the  expectation  and  design  that  such  con- 
nection would  be  made.  An  opening  therefor  was  left  by  the  city, 
which,  in  effect,  represented  to  him  that  the  connection  could  safely 
be  made.  No  negligence  whatever  can  be  imputed  to  plaintiff  be- 
cause of  his  private  drain  up  to  the  time  he  knew  a  discontinuance 
thereof  was  necessary  to  save  his  property  from  being  injured.  It 
would  be  exceedingly  unjust  to  hold,  —  that  if  a  city  constructs  a 
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bijwer  in  a  public  street  at  the  expense,  in  whole  or  in  part,  of  the 
owners  of  abutting  property,  upon  the  theory  that  such  property 
will  be  specially  benefited  by  the  facilities  afforded  to  drain  the  same 
by  means  of  a  proper  connection  with  the  sewer,  and  the  result  is 
that  because  of  defects  in  the  sewer,  known  to  the  city  to  be  liable 
to  cause  direct  injury  to  such  property  such  an  injury  occurs,  —  the 
corporation  can  successfully  answer  the  owner's  claim  for  damages 
by  alleging  that  had  such  connection  not  been  made  such  injury 
would  not  have  happened. 

The  cases  relied  upon  by  the  trial  court  and  the  respondent's 
counsel  on  the  subject  above  discussed  we  do  not  find  in  point. 
Baxter  v,  Tripp,  12  R.  I.  310,  seems  to  be  an  authority  upon  which* 
great  reliance  is  placed.  There  the  property  owner  was  permitted 
to  connect  his  private  drain  with  the  main  sewer  only  upon  con- 
dition of  his  "executing  to  said  city  a  release  of  all  damages 
which  may  at  any  time  happen  to  such  estate  in  any  way  resulting 
from  such  connection."  The  plaintiff  complied  with  that  condition 
and  his  claim  for  damages  was  defeated  solely  on  that  gound. 
In  Graves  v.  City  of  Olean,  (Sup.)  y2  N.  Y.  Supp.  799,  the  overflow 
from  the  main  sewer  occurred  at  a  time  of  unusually  high  water, 
and  the  decision  was  placed  mainly  on  that  ground.  In  Sheriff 
t\  City  of  Oskaloosa,  120  Iowa,  442, 94  N.  VV.  Rep,  904,  the  recovery 
was  denied  because  the  plaintiff  was  a  mere  licensee,  and  knew  when 
he  connected  his  property  with  the  main  sewer  that  it  was  insuffi- 
cient and  that  by  reason  thereof  injury  had  resulted  from  time  to 
time  for  over  a  year  to  property  in  the  vicinity  of  his  premises.  In 
Dermont  v.  Mayor,  etc.,  4  Mich.  435,  the  sewer  was  not  constructed 
at  the  expense,  in  whole  or  in  part,  of  the  owners  of  abutting 
property.  The  plaintiff  connected  his  premises  with  the  sewer  as  a 
mere  licensee.  The  decision  was  grounded  on  those  circumstances. 
In  Roll  V,  City  of  Indianapolis,  52  Ind.  547,  the  decision  turned 
en  the  fact  that  the  property  owner,  as  a  condition  of  making  his 
connection  with  the  main  sewer,  gave  a  release  as  in  Baxter  v. 
Tripp,  supra.  In  all  those  cases  it  was  inferentially,  at  least,  held 
that  liability  would  exist  under  such  facts  as  are  alleged  in  the  com- 
plaint before  us. 

When  the  precise  question  we  are  dealing  with  was  presented  for 
decision  in  City  of  Fort  Wayne  v.  Coombs  et  al.,  107  Ind.  75,  7  N. 
E.  Rep.  743,  the  court  said : 
i  "We  find  that  the  authorities  settle  this  question  against  the 

corporation,  for  it  is  held,  without  diversity  of  opinion,  that  the 
municipality  is  liable  in  such  cases." 

See  also  on  the  same  point  Semple  v.  City  of  Vicksburg,  62  Miss. 
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63,  52  Am.  Rep.  181 ;  Murphy  v.  City  of  Indianapolis,  158  Ind.  238, 
63  N.  E.  Rep.  469 ;  Barton  z/.  City  of  Syracuse,  36  N.  Y.  54. 

The  general  result  of  the  foregoing  is  that  a  city  is  not  liable  for 
injurious  consequences  to  property  abutting  on  a  street  resulting 
from  connecting  such  property  with  a  public  sewer  constructed  by 
the  city  in  such  street  according  to  a  plan  adopted  by  its. governing 
body,  —  such  injury  being  referable  to  defects  in  such  plan  and 
not,  in  effect,  an  unconstitutional  taking  of  such  property.  That 
rule  does  not  apply  where  a  sewage  system  is  constructed  without 
the  judgment  of  the  proper  body  being  exercised  in  the  matter 
in  the  adoption  of  a  plan  for  the  work,  though  the  system  is  in 
fact  constructed  according  to  some  plan.  If  a  sewer  is  con- 
structed by  a  city  in  one  of  its  streets  according  to  a  properly 
adopted  plan,  but  by  error  of  judgment  such  a  plan  is  defective 
so  that,  when  the  sewer  is  put  in  operation  as  contemplated,  it 
causes  direct  injury  to  private  rights,  the  municipality  is  liable  if, 
after  notice  of  the  defect,  it  fails  to  act  with  reasonable  diligence  to 
remedy  the  same.  When  the  design  of  a  sewage  system  constructed 
by  a  city  is  that  abutting  property  owners  will  connect  their  premises 
therewith,  and  they  are  required  to  pay  for  special  benefits  to  such 
property  by  bearing  in  whole  or  in  part  the  expenses  of  the  work, 
and  the  operation  of  the  sewer  results  in  a  direct  invasion  of  such 
property  through  the  medium  of  a  private  drain,  the  injury  thus 
caused  is  direct  within  the  meaning  of  the  rule  as  to  the  duty  of 
a  municipality  to  use  ordinary  care  to  correct  known  imperfections 
in  its  sewage  system  liable  to  cause  injury  to  property  lawfully 
connected  therewith.  If  a  property  owner  exercises  his  right  to 
connect  his  premises  by  a  private  drain  with  a  public  sewer,  he 
not  knowing  of  a  defect  therein,  which  by  reason  of  such  connection 
will  produce  injury  to  such  property,  and  such  injury  is  caused 
before  he  knows  of  the  danger,  or  knowing  thereof  has  reasonable 
time  to  guard  against  the  same,  his  instrumentality  in  the  matter  will 
not  preclude  him  from  recovering  compensation  for  the  injury,  if 
it  is  referable  to  negligence  on  the  part  of  the  city.  Negligence 
in  such  a  case  may  consist  of  failure  to  adopt  a  plan  for  the  sewer ; 
failure  to  exercise  ordinary  care  in  constructing  the  same;  or 
failure  to  act  with  reasonable  promptness  to  remedy  defects  in  the 
plan,  causing  direct  injuries  to  abutting  property,  after  notice  of  the 
existence  of  such  defects.  These  principles  require  us  to  hold  that 
the  complaint  states  a  good  cause  of  action. 

The  order  appealed  from  is  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer  and  further  proceed  accord- 
ing to  law. 
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KENEFICK-HAMMOND  CO.  v.  ROHR. 

Supreme  Court,  Arkansas,  December,  1905. 


MASTER  AND  SERVANT  — BLASTING  — WARNING  GIVEN  — 
QUESTION  OF  LAW.  — Where  it  appeared  that  the  plaintiff  was 
employed  to  operate  a  portable  boiler,  used  to  furnish  power  to  drills 
250  yards  away  where  blasting  was  being  done,  and  that  because  of 
the  character  of  the  ground  the  plaintiff  could  not  see  the  men  at  work 
at  the  drills,  and  that  a  rule  had  been  adopted  by  the  master  requiring 
a  warning  signal  to  be  given  that  a  blast  was  to  be  fired,  whether 
such  a  rule  was  reasonable  and  sufficient  was  a  question  of  law  for  the 
court,  and  it  was  error  to  submit  it  to  the  jury. 

FELLOW-SERVANTS.  —  Persons  employed  by  the  same  master  to 
accomplish  one  common  object,  and  so  related  in  their  labors  and 
service  as  ordin^ily  to  be  exposed  to  injuries  caused  by  each  other's 
negligence  are  fellow-servants. 

Appeal  from  Circuit  Court,  Boone  County. 

Action  by  Louis  Rohr  against  the  Keneiick-Hammond  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed, 

Pace  &  Pace,  for  appellant. 

J.  M.  Shinn  and  J.  W.  Story,  for  appellee. 

Battle,  J.  —  Louis  Rohr  sued  the  Kenefick-Hammond  Company 
for  damages  on  account  of  personal  injuries  caused  by  a  blast  and 
received  by  him.  Some  time  in  June,  1903,  defendant  was  en- 
gaged in  constructing  a  railway  through  Boone  county,  in  this 
State,  for  the  St.  Louis,  Iron  Mountain  &  Southern  R'y  Company. 
Plaintiff  was  in  its  employment.  At  the  particular  place  where 
he  received  the  injuries  of  which  he  complains  construction  work 
was  being  done  on  the  line  of  the  road,  which  ran  along  the  side  of 
a  mountain  about  250  yards  from  the  valley  below.  Laborers  in 
the  employment  of  the  defendant  were  engaged  in  making  a  cut. 
Two  sets  of  men  were  drilling  holes  into  the  earth  and  rock  for 
the  reception  of  powder  for  blasting.  A  portable  boiler  was  used 
to  furnish  steam  to  operate  the  drills.  It  was  stationed  in  the  valley 
about  250  yards  from  the  drills,  and  plaintiff  and  an  assistant  oper- 
ated the  same.  On  account  of  the  character  of  the  ground,  trees, 
and  underbrush  intervening,  plaintiff  at  the  boiler  and  the  men  at 
the  drills  could  not  see  each  other.  When  a  drill  hole  was  finished, 
Mike  Moraierty,  one  of  the  defendant's  employees,  charged  it  with 
powder,  and  he  testified  that  he  then  hallooed  "  Fire ! "  as  a  signal 
to  those  at  the  boiler  that  the  blast  was  about  to  be  fired.    But  plain- 
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tiff  testified  that  he  never  heard  it.  Anyhow,  rules  and  regulations 
were  adopted  requiring  it  to  be  given  for  the  protection  of  those  at 
the  boiler,  and  to  allow  them  time  to  get  out  of  danger;  and  it 
was  the  duty  of  Moraierty'to  give  it  in  such  a  manner  as  it  would 
be  heard.  Be  this  as  it  may,  the  blast  was  fired  and  the  plaintiff 
was  injured  by  rocks  thrown  upon  him  by  the  explosion.  Upon 
these  facts  the  jury  impaneled  to  try  the  issues  in  this  case  returned 
a  verdict  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

In  many  of  the  instructions  given  by  the  court  the  jury  were  told 
that  the  appellee  was  not  entitled  to  recover,  if  his  injuries  were 
caused  by  the  negligence  of  a  fellow-servant,  but  failed  to  tell  them 
what  is  necessary  to  constitute  a  fellow-servant  in  cases  like  this, 
except  as  follows : 

"  In  determining  who  are  fellow-servants,  I  instruct  you  that  the 
true  inquiry  in  each  case  is:  Was  the  accident  one  of  the  natural 
and  normal  risks  in  the  ordinary  course  of  business?  If  so,  then 
there  is  no  common-law  liability  on  the  part  of  the  employer.  If  not, 
there  is  such  liability;  and  the  inquiry,  except  as  it  bears  on  the 
evidence  in  this  case,  is  not  one  of  grades  and  departments." 

This  instruction  was  given  over  the  objections  of  the  appellant. 
It  is  vague,  and  should  not  have  been  given. 

In  instructions  given  as  to  the  right  of  appellee  to  recover  on  ac- 
count of  injuries  caused  by  the  negligence  of  fellow-servants,  the 
jury  were  left  to  decide  who  are  such  persons.  The  court  erred  in 
so  doing.  Appellant  requested  an  instruction  upon  this  subject,  and 
the  court  is  not  excusable  for  overlooking  the  same. 

Inasmuch  as  this  cause  will  be  remanded,  we  will  undertake  to 
show  who  are  fellow-servants  in  cases  like  this.  In  St.  Louis,  Ark. 
&  T.  R'y  Co.  z/.  Triplett,  54  Ark.  289,  296,  13  Am.  Neg.  Cas.  237, 
15  S,  W.  Rep.  831,  832,  the  court,  in  speaking  of  this  class  of 
persons  and  the  risks  assumed  by  a  servant  and  for  which  the  master 
is  not  liable,  said :  "  The  true  reason  on  which  the  rule  is  based, 
as  shown  by  the  great  weight  of  authority,  is  that  a  person  who 
voluntarily  engages  in  the  service  of  another  presumably  assumes 
all  the  risks  ordinarily  incident  to  that  service,  and  fixes  his  com- 
pensation with  a  view  to  such  risks.  *  *  *  if  this  be  the  prin- 
ciple underlying  the  rule,  it  would  seem  that  the  question  which 
forms  a  test  in  any  case  is  one  of  risk,  and  that,  when  one  servant 
is  shown  to  have  been  injured  by  another,  the  question  is,  not 
whether  the  two  servants  were  fellow-servants  in  any  technical 
sense  of  the  term,  but  whether  the  injury  was  within  the  risk  ordi- 
narily incident  to  the  service  undf  rtaken." 
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According  to  R'y  Co.  v.  Triplett,  su^ra,  persons  employed  by  the 
same  master  to  accomplish  one  common  object,  and  so  related  in 
their  labors  performed  in  the  service  of  the  master  as  ordinarily  to 
be  exposed  to  injuries  caused  by  each  other's  negligence,  are  fellow- 
servants.  These  are  still  such  persons  under  the  laws  of  this  State 
in  cases  in  which  the  statutes  have  not  defined  who  they  are.  For 
a  further  discussion  of  this  subject  see  R'y  Co.  v.  Triplett,  supra; 
St.  Louis  Southwestern  R'y  Co.  v.  Henson,  6i  Ark.  302,  13  Am. 
Neg.  Cas.  246,  32  S.  W.  Rep.  1079;  St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.  v.  Brown,  67  Ark.  295,  302,  54  S.  W.  Rep,  865. 

The  court  further  instructed  the  jury,  in  part,  over  the  objections 
of  the  appellant,  as  follows : 

"  I  instruct  you  thai*  if  you  find,  from  a  preponderance  of  the  evi- 
dence, that  the  defendants  Kenefick  and  Hammond  placed  the  plain- 
tiflF,  Louis  Rohr,  at  the  boiler  as  proven,  and  that  while  he  was  en- 
gaged in  the  labors  they  caused,  through  other  laborers  in  their 
employment,  an  explosion  of  powder  in  a  hole  drilled  for  that  pur- 
pose, and  that  he  did  not  know  of  and  could  not  have  known  of  the 
existence  of  the  intended  explosion,  and  that  they  did  not  provide 
for  him  an  adequate  and  sufficient  warning,  and  that  he  was  not 
warned,  and  that  by  reason  of  the  failure  to  so  warn  him  he  was 
injured  by  the  explosion,  then  I  instruct  you  that  the  defendants 
Kenefick  and  Hammond  had  not  provided  for  the  plaintiff  a  reason- 
ably safe  place,  and  if  you  so  find  your  verdict  will  be  for  the  plain- 
tiff. You  will  so  find  even  if  you  find  that  another  employee  did 
not  do  his  full  duty,  and  this  employee  was  a  fellow-servant  with 
plaintiff." 

In  St.  Louis,  Ark.  &  T.  R'y  Co.  v.  Triplett,  54  Ark.  299,  13  Am. 
Neg.  Cas.  237,  15  S.  W.  Rep.  831,  16  S.  W.  Rep.  266,  it  was  held 
that  a  master  may  adopt  such  rules  and  regulations  for  the  protec- 
tion of  his  servants  as  would  be  sufficient  for  that  purpose  when 
faithfully  observed  by  his  employees,  and  when  the  circumstances 
are  such  that  a  reasonably  prudent  person  might  rely  upon  rules 
and  regulations  to  afford  protection,  and  that  if  he  "  sees  proper  to 
rely  upon  such  methods  of  protection  to  his  servants,  and  the  occa- 
sion demands  it,  he  should  also  adopt  such  measures  as  may  be 
reasonably  necessary  to  secure  the  observance  of  such  rules." 

In  the  case  at  bar  the  master  adopted  a  rule  or  regulation  for  the 
protection  of  his  servants  by  requiring  a  certain  signal  to  be  given 
in  time  to  warn.  Whether  it  was  reasonable  and  sufficient  was  a 
question  of  law,  to  be  decided  by  the  court,  and  not  by  the  jury. 
St.  Louis,  Iron  Mountain  &  Southern  R'y  Co.  v.  Adcock,  52  Ark. 
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406,  12  S.  W.  Rep.  874;  St.  Louis,  Ark.  &  T.  R  y  Co.  v.  Hardy,  55 
Ark.  134,  8  Am.  Neg.  Cas.  41,  17  S.  W.  Rep.  711 ;  Kansas  City,  Ft. 
S.  &  M.  R'y  Co.  V,  Hammond,  58  Ark.  324,  13  Am.  Neg.  Cas.  254, 
24  S.  W.  Rep.  723 ;  Western  Union  Tel.  Co.  v.  Love  Banks  Co.,  73 
Ark.  205,  208,  83  S.  W.  Rep.  949;  Little  Rock  &  M.  R'y  Co.  t/. 
Barry,  84  Fed.  Rep.  944,  28  C.  C.  A.  644,  43  L.  R.  A.  349.  But  the 
court,  in  instructing  the  jury  as  before  stated,  left  them  to  decide 
whether  the  rule  adopted  was  sufficient.  In  this  the  court  erred. 
Reverse  for  the  errors  indicated,  and  remand  for  a  new  trial. 


GREENBERG  v.  WESTERN  TURF  ASSOCIATION 

Supreme  Court,  California,  October,  1905. 


MASTER  AND  SERVANT  —  EJECTION  OF  PATRON  FROM  RACE 
COURSE  —  STATUTE.  —  In  an  action  to  recover  a  penalty  for  the 
violation  of  a  statute  in  ejecting  plaintiff  from  a  race  course,  after  he 
had  presented  a  ticket  of  admission,  where  the  evidence  was  conflicting 
as  to  whether  those  who  ejected  the  plaintiff  were  defendant's  employees 
or  the  employees  of  a  detective  agency,  it  was  for  the  jury  to  decide, 
and  a  judgment  for  plaintiff  was  affirmed. 

CONSTITUTIONAL  LAW  —  TICKET  OF  ADMISSION  TO 
SHOWS.  —  The  common-law  rule  that  the  ticket  of  admission  to  a 
place  of  amusement  was  a  mere  revocable  license  may  be  modified  or 
changed  by  the  State  when  the  act  is  not  in  contravention  of  the  State 
or  Federal  Constitution. 

In  Bank.  Appeal  from  Superior  Court,  City  and  County  of  San 
Francisco. 

Action  by  Hyman  Greenberg  against  Western  Turf  Association. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.    Affirmed. 

W.  S.  GOODFELLOW,  GoODFELLOW  &  EeLLS,  ChARLES  F.  GaRDINER, 

and  D.  E.  Alexander,  for  appellant. 

Sullivan  &  Sullivan  and  E.  C.  Harrison,  for  respondent. 

Henshaw,  J.  —  This  case  is  between  the  same  parties  and  similar 

to  that  of  Greenberg  v.  Western  Turf  Association,  140  Cal.  357,  73 

Pac.  Rep.  1050.     Plaintiff  recovered  judgment  before  a  jury,  and 
from  that  judgment  and  from  an  order  refusing  its  motion  for  a  new 

trial,  defendant  appeals. 

Defendant  first  complains  of  the  court's  refusal  to  instruct  the 

jury  to  render  a  verdict  in  its  favor;  the  contention  herein  being  that 
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upon  the  undisputed  facts  Green  and  Newman,  who  ejected  the 
plaintiff,  were  not  employees  of  the  defendant,  but  of  Mr.  Morse, 
proprietor  of  the  Morse  Detective  Agency,  and  that,  as  Morse  was  an 
independent  contractor,  the  doctrine  of  respondeat  superior  should 
have  been  applied  to  him,  and  not  to  the  defendant.  The  evidence, 
however,  upon  the  question  was  conflicting,  and  the  court  properly 
submitted  the  matter  for  determination  to  the  jury. 

It  is  next  contended  that  the  Act  under  which  plaintiff  sought  his 
recovery  is  unconstitutional,  and  in  this  regard  it  is  insisted  that  the 
construction  put  upon  the  Act  in  140  Cal.  357,  73  Pac.  Rep.  1050, 
is  erroueous.  Herein  appellant  contends  that  the  statute  is  in  contra- 
vention of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  and  section  i  of  the  Declaration  of  Rights  of  the 
State  Constitution,  and  this  court  is  asked  to  reconsider  the  construc- 
tion which  heretofore  it  has  put  upon  the  Act.  The  argument  of 
appellant  in  this  respect  seems  to  be  that  as  at  common  law  the  pur- 
chaser of  a  ticket  to  a  place  of  amusement  held  only  a  revocable 
license,  and  the  proprietor  of  such  a  place  of  amusement  could  either 
refuse  the  holder  of  the  ticket  admission,  or  eject  him  after  admis- 
sion, not  being  responsible  in  tort,  but  merely  in  contract  for  the 
price  of  the  ticket,  and  the  necessary  expenses  incurred  by  the  pur- 
chaser, no  subsequent  legislation  by  the  State  can  modify  this  com- 
mon-law rule,  except  in  one  particular,  and  that  is,  that  the  exclusion 
cannot  be  by  way  of  race  discrimination,  and  because  of  "  race, 
color,  or  previous  condition  of  servitude,"  and  that,  as  the  Act  in 
question  is  not  designed  to  meet  this  condition  or  to  effectuate  this 
end,  it  is  an  unwarranted  invasion  of  the  rights  which  the  defendant 
enjoyed  before  the  passage  of  the  Act  under  the  rule  as  it  existed  at 
common  law.  If  the  right  of  State  legislatures  to  pass  an  Act  such 
as  this  rested  upon  the  proposition  enunciated,  the  Acts  themselves 
would  be  of  no  value,  for,  as  pointed  out  in  the  note  to  McCrea  v. 
Marsh,  71  Am.  Dec.  745 :  "  The  States  might  pass  such  laws,  but, 
if  a  ticket  to  a  theatre  is  but  a  revocable  license,  they  would  be  of 
little  effect,  as,  if  the  theatre  proprietor  desired  to  exclude  colored 
persons,  he  might  do  so  merely  by  revoking  the  license,  and  it  would 
be  impossible  to  determine  whether  it  was  revoked  by  reason  of 
*  race,  color,  or  previous  condition  of  servitude.'  "  The  truth  of  the 
matter  is  that  the  right  of  the  State  rests  upon  no  such  flimsy  founda- 
tion. It  is  based  upon  its  fundamental  right,  when  not  acting  in 
contravention  to  its  Constitution  or  to  the  Constitution  of  the  United 
States,  to  modify  the  common  law.  As  is  said  in  Charge  to  Grand 
Jury,  I  Hughes,  541,  Fed.  Cas.  No.  18,258:     "A  state  has  the  con- 
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stitutional  and  legislative  power  to  change  or  modify  the  common 
law,  and  by  statute  establish  and  regulate  the  rights  of  its  citizens 
to  the  enjoyment  and  benefit  of  inns,  public  conveyances,  etc."  As 
pointed  out  in  i  Dillon,  Municipal  Corporations  (4th  ed.),  sec.  357: 
"  Charters  not  infrequently  confer  upon  the  corporation  the  power  to 
*  license  and  regulate,'  or  to  '  license,  regulate,  and  tax '  certain  voca- 
tions and  employments,  and  to  '  tax  and  restrain '  or  '  prohibit ' 
exhibitions,  shows,  places  of  amusement,  and  the  like,  and,  unless 
there  is  some  specified  limitation  on  the  authority  of  the  Legislature 
in  this  respect,  such  provisions  are  constitutional."  The  State,  in 
the  exercise  of  its  police  power,  has  the  unquestioned  right  to  regu- 
late these  places  of  public  amusement,  and  it  is  in  the  exercise  of 
this  power,  and  not  at  all  as  having  to  do  with  civil  rights,  that  the 
Act  in  question  was  upheld  in  140  Cal.  and  73  Pac.  Rep.,  and  its 
constitutionality  is  here  again  affirmed. 

We  concur:     McFarland,  J.;  Lorigan,  J.;  Shaw,  J.;  Angel- 
LOTTi,  J. ;  Van  Dyke.  J. 

BURNS  V.  DUNHAM,  CARRIGAN  &  HAYDEN  CO. 

Supreme  Court,  California,  November,  1905, 


DANGEROUS  PREMISES  —  FALLING  OBJECT  STRIKING 
PEDESTRIAN. —  Where  it  appeared  that  while  the  plaintiff  was 
approaching  defendant's  store,  along  a  passageway  adjoining  a  drive- 
way,  an  employee  of  defendant  dropped  a  bale  of  oakum  from  a  floor 
over  the  passageway  and  the  plaintiff  was  struck  thereby  and  injured, 
the  questions  of  negligence  were  properly  submitted  to  the  jury,  and  a 
judgment  for  defendant  was  affirmed. 

EVIDENCE  —  DAMAGES  —  EXTENT  OF  BUSINESS  AND 
CAPACITY  TO  ATTEND  TO  IT.  —  Where  the  plaintiff  claimed  that 
the  injury  caused  incapacity  to  attend  to  his  business  it  was  proper  for 
the  defendant  to  show  the  character,  continuance,  and  extent  of  such 
business  after  the  injury,  and  that  plaintiff  regularly  attended  thereto. 

Department  2.  Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco. 

Action  by  Isidore  Bums  against  the  Dunham,  Carrigan  &  Hayden 
Company.  From  a  judgment  in  favor  of  defendant  and  from  an 
order  refusing  plaintiff's  motion  for  a  new  trial,  he  appeals. 
Affirmed. 

H.  A.  Powell  and  W.  A.  Dow,  for  appellant. 

Campbell,  Metson  &  Campbell,  for  respondent 
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Henshaw,  J.  —  Plaintiff  brought  his  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  while  in  the 
store  of  respondent.  Trial  was  had  before  a  jury,  verdict  was  for 
defendant,  and,  from  the  judgment  which  followed  and  from  the 
order  refusing  his  motion  for  a  new  trial,  plaintiff  appeals. 

Defendant  was  a  dealer  in  hardware  merchandise.  Plaintiff  was 
familiar  with  its  place  of  business,  and  had  frequently  visited  its 
store  upon  business.  One  end  of  the  store  was  used  as  a  shipping 
department,  and  there  had  been  constructed  in  that  portion  a 
U-shaped  driveway,  or  runway,  for  the  use  of  teams.  It  was  in  this 
driveway,  a  short  distance  from  the  entrance,  that  the  accident 
occurred.  There  was  a  hanging  floor  along  the  side  of  the  driveway, 
from  which  goods  were  thrown  or  lowered  into  the  driveway,  to 
be  loaded  on  teams  and  transported.  The  space  under  this  hanging 
floor  was  used  for  storing  goods,  and  also  provided  a  safe  passage- 
way for  pedestrians  entering  or  leaving  the  store  by  that  particular 
entrance.  On  the  day  of  the  accident  plaintiff  was  walking  along 
the  passageway,  either  entering  or  leaving  the  store.  At  the  same 
time  Conroy,  an  employee  of  defendant,  was  upon  the  overhanging 
floor,  preparing  to  deliver  two  bales  of  oakum.  The  employee 
pushed  one  of  the  bales  of  oakum,  weighing  about  fifty  pounds, 
into  the  driveway.  In  falling  it  struck  Bums,  who  had  gone  from 
the  passageway  into  the  driveway,  and  inflicted  the  injuries 
complained  of. 

Appellant's  first  contention  is  that  the  evidence  is  insufficient  to 
justify  the  verdict.  The  court  instructed  the  jury  that  "  where  a 
defendant  is  engaged  in  the  handling  of  an  object  directly  over  a 
passageway  where  people  travel,  and  have  a  right  to  travel,  the  law 
demands  of  the  defendant  that  it  exercise  the  greatest  care  and 
caution  in  the  handling  of  such  an  object,  in  order  that  a  person 
walking  in  such  passageway  may  not  be  injured."  It  becomes  unim- 
portant here  to  consider  whether  the  measure  of  care  required  of  a 
storekeeper  as  to  one  who  is  upon  his  premises  by  invitation  for 
purposes  of  business  is  the  highest  degree  of  care,  as  appellant  con- 
tends upon  the  authority  of  Dixon  v,  Pluns,  98  Cal.  384,  33  Pac. 
Rep.  268,  20  L.  R.  A.  698,  35  Am.  St.  Rep.  180,  and  Knott  v, 
McGilbray,  124  Cal.  128,  56  Pac.  Rep.  789,  or  whether  it  is  the 
ordinary  and  usual  care  announced  as  the  rule  in  Schmidt  v,  Bauer, 
80  Cal.  566,  22  Pac.  Rep.  256,  5  L.  R.  A.  580 ;  for  the  court  instructed 
the  jury  that  the  greatest  care  was  the  rule  of  conduct,  and,  whether 
rightly  or  wrongly,  that  instruction  became  the  law  for  the  govern- 
ment of  the  jury  upon  that  trial.    But  even  under  this  rule  it  cannpt 
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be  said  as  matter  of  law  that  the  evidence  was  insufficient.  The 
testimony  is  that  when  the  employee  picked  up  a  bale  of  oakum, 
which  was  some  four  or  more  feet  from  the  edge  of  the  hanging 
floor  from  which  it  was  thrown,  he  cried  "  All  clear  below !  '*  three 
several  times  in  so  loud  a  tone  of  voice  as  to  be  heard  by  men  in 
various  parts  of  the  runway,  one  of  them  twenty-five  feet  from  the 
place  of  the  accident.  He  shouted  his  warning  again  when  at  the 
edge  of  the  hanging  floor,  and  just  before  he  threw  the  bale  of 
oakum  out  into  the  runway  he  looked  to  make  sure  that  no  one  was 
there.  During  all  of  this  time  the  plaintiff  was  walking  in  the  pas- 
sageway under  the  hanging  floor,  was  in  a  place  of  safety,  and  was 
not  visible  to  Conroy.  As  Conroy  called  out  "All  clear  below ! " 
for  the  last  time,  and  was  in  the  act  of  pushing  the  bale  off  into  the 
runway,  the  plaintiff,  who  was  underneath  the  deck,  "  seemed  to  get 
excited  and  ran  right  out  in  the  driveway  and  looked  up."  A  team- 
ster who  was  standing  there  cried  "  Look  out !  "  The  bale  of  oakum 
fell,  struck  him  on  the  shoulder,  and  "  kinder  stumbled  him  forward  ; 
didn't  knock  him  down."  Of  course,  when  any  degree  of  care  is 
required  in  the  performance  of  an  act,  ordinary,  great,  or  the  highest, 
what  constitutes  the  exercise  of  that  particular  degree  always  has 
relation  to  the  nature  of  the  act  itself.  And  in  this  case  the  ques- 
tion was  for  the  jury,  under  the  evidence,  to  say  whether  the  defend- 
ant had  failed  to  exercise  in  the  handling  of  goods  in  a  private  pas- 
sageway in  its  own  store  (with  all  of  which  plaintiff  was  familiar) 
the  degree  of  care  which  the  instruction  of  the  court  demanded. 

Appellant  urges  as  error  the  fact  that  the  court,  after  all  of  his 
peremptory  challenges  to  the  jurors  had  been  exhausted,  accepted, 
over  his  objection.  Juror  Pitcher.  The  case  is  the  usual  one  where 
the  juror,  upon  his  voir  dire,  makes  what  seem  to  be  somewhat  con- 
flicting statements  as  to  his  attitude.  People  v,  Scott,  123  Cal.  434, 
56  Pac.  Rep.  102.  There  was  sufficient  conflict  in  the  evidence  to 
have  warranted  a  ruling  by  the  court  either  accepting  or  rejecting 
the  juror,  and  in  such  a  case,  as  said  by  the  Supreme  Court  of  the 
United  States  in  Reynolds  v.  United  States,  98  U.  S.  145:  "The 
finding  of  the  trial  court  upon  that  issue  ought  not  to  be  set  aside 
by  a  reviewing  court  unless  the  error  is  manifest.  No  less  stringent 
rules  should  be  applied  by  the  reviewing  court,  in  such  a  case,  than 
those  which  govern  in  the  consideration  of  motions  for  new  trial 
because  the  verdict  is  against  evidence.  *  *  *  The  case  must 
be  one  in  which  it  is  manifest  the  law  left  nothing  to  the  conscience 
or  discretion  of  the  court." 

Appellant  objects  to  the  introduction  of  evidence,  brought  out  by 
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the  defendant,  as  to  the  character,  continuance,  and  extent  of  his 
business  after  the  injury,  upon  the  ground  that  his  pecuniary  circum- 
stances were  not  to  be  considered  by  the  jury;  but  we  think  in  this 
that  appellant  misconceives  the  reason  for  the  ruling  of  the  trial 
court  in  admitting  this  evidence.  It  was  not  addressed  to  his  pecu- 
niary ability  or  financial  standing,  but  to  the  proposition  advanced 
by  plaintiff  that,  because  of  his  injuries,  he  had  been  incapacitated 
from  attending  to  his  business,  and  was  directed  to  show  that  plain- 
tiff's business  continued,  that  it  was  of  considerable  volume,  and 
that  he  regularly  attended  to  it  after  the  injury. 

These  being  all  the  propositions  presented  for  consideration,  the 
judgment  and  order  appealed  from  are  affirmed. 

We  concur :     McFarland,  J. ;  Lorigan,  J. 


BRAUNTON  &  ROBERTSON  V.  SOUTHERN 

PACIFIC  CO. 

Court  of  Appeal,  California,  Third  District,  November,  1905 


RAILROADS  —  CARRIER  —  NOTICE  TO  CONSIGNEE  —  DE- 
STRUCTION OF  GOODS  BY  FIRE  IN  CAR  AT  STATION.— 
Where  goods  arrived  at  a  station  in  one  of  defendant's  cars  at  one 
o'clock  in  the  afternoon,  and  the  consignee  had  left  town  in  the  early 
morning  and  did  not  return  until  the  afternoon  when  the  goods  were 
burning  in  the  car,  or  had  been  consumed,  there  was  no  negligence  on 
the  part  of  the  railroad  company  in  failing  to  notify  the  consignee  of 
their  arrival. 

SPECIAL  CONTRACT  EXEMPTING  CARRIER  FOR  LIABILITY. 
—  Burden  of  proof  is  upon  a  carrier  to  show  freedom  from  negligence 
for  loss  of  goods  by  fire,  though  the  undertaking  to  carry  the  goods 
was  under  a  special  contract  exempting  the  carrier  for  all  loss  or 
damage  excepting  for  negligence. 

Appeal  from  Superior  Court,  Sacramento  County. 

Action  by  Braunton  &  Robertson  against  the  Southern  Pacific 
"Company.  From  a  judgment  of  dismissal,  plaintiffs  appeal. 
AMrmed. 

Rehearing  denied  by  Court  of  Appeal,  December  11,  1905;  by 
Supreme  Court,  January  10,  1906. 

W.  A.  Gett,  for  appellants. 

Devlin  &  Devlin,  for  respondent 
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Buckles,  J.  —  This  is  an  appeal  by  the  plaintiffs  from  a  judgment 
dismissing  their  action  upon  motion  of  defendant  for  nonsuit  and 
motion  granted. 

The  complaint  is  for  damages  in  the  sum  of  $387.18  against  the 
defendant  for  failure,  as  a  common  carrier,  to  carry  from  Sacre- 
mento  and  deliver  at  Wheatland  to  the  consignee  certain  moldings 
and  other  building  material,  said  defendant  having  undertaken  and 
agreed  to  do  so;  alleging  as  follows:  "That  defendant  did  not 
safely  carry  and  deliver  the  said  goods  pursuant  to  said  agreement, 
but,  on  the  contrary,  defendant  so  negligently  and  carelessly  carried 
and  hauled,  the  same  in  his  calling  as  common  carrier,  that  the  said 
goods  were  wholly  destroyed  and  lost  to  the  plaintiffs." 

Defendant's  answer  denies  all  the  material  allegations  of  the  com- 
plaint, and  alleges  that  the  goods  were  received  by  it  under  a  special 
contract,  which  contained  the  following :  "  Delivery :  Freight 
carried  by  this  line  must  be  removed  from  the  station  immediately 
on  its  arrival,  being  at  owner's  risk  thereafter,  and  if  not  taken  within 
twenty-four  hours  after  arrival  it  may  be  stored  at  the  owner's  risk. 
Responsibility:  The  responsibility  of  this  company  and  each  suc- 
ceeding carrier  for  loss  or  damage  does  not  extend  beyond  its  own 
line.  None  of  said  carriers  is  to  be  liable  for  any  loss  or  damage 
of  any  kind,  except  such  as  may  be  proximately  caused  by  its  negli- 
gence." There  is  still  another  clause  in  the  agreement  referred  to 
in  the  answer,  which  reads  as  follows :  "  *  *  *  ^fJ^  hereby 
agree  that  none  of  the  said  carriers  is  to  be  liable  for  any  loss  or  dam- 
age of  any  kind  except  such  as  may  be  caused  by  its  gross  negli- 
gence.    *     *     * " 

There  seems  to  have  been  a  failure  of  plaintiffs  to  execute  this 
release  claim,  and  therefore  it  could  have  no  binding  effect. 

The  execution  of  this  written  contract  was  admitted,  and  went  in 
evidence  without  objection  on  cross-examination  of  plaintiffs'  wit- 
nesses and  as  a  part  of  plaintiffs'  case,  and  the  bill  of  exceptions 
contains  the  following  stipulation  relating  thereto :  "  It  is  hereby 
stipulated  that  at  the  time  of  the  making  of  the  aforesaid  shipping 
order,  the  said  Southern  Pacific  Company  made  and  delivered  to 
the  said  Braunton  &  Robertson  a  shipping  receipt  signed  by  it  which 
was  and  is  in  the  words  and  figures  the  same  as  the  foregoing  ship- 
ping order,  and  on  the  back  of  said  shipping  receipt  was  and  is  the 
same  words  and  figures  as  those  contained  on  the  back  of  the  fore- 
going shipping  order,  and  the  said  shipping  order  and  shipping 
receipt  constituted  the  contract  between  the  aforesaid  parties,  as 
plead  in  the  answer."    Plaintiffs  also  admit  in  their  brief  that  de- 
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fendant  could  limit  its  liability  as  a  common  carrier.     Civ.  Code^ 
sec.  2174. 

On  July  3,  1903,  plaintiffs  delivered  to  the  defendant  at  Sacra- 
mento the  goods  mentioned,  to  be  shipped  to  Wheatland  and  there  to 
be  delivered  free  on  board  cars  to  one  J.  A.  Swanton ;  the  plaintiffs 
signed  the  shipping  order,  and  defendant  executing  and  delivering 
to  plaintiffs  the  said  shipping  receipt,  in  relation  to  which  the  above 
stipulation  was  made.  On  July  4, 1903,  about  i  or  1 130  o'clock  p.  m., 
the  car  in  which  the  said  goods  were  contained  arrived  at  Wheat- 
land and  was  set  out  on  a  siding  in  front  of  defendant's  warehouse 
ready  to  be*  unloaded.  Wheatland  is  a  town  of  600  or  700  inhabit- 
ants, and  at  8  o'clock  a.  m.,  of  July  4th  the-  consignee,  with  many 
citizens,  had  gone  to  Lincoln  to  a  celebration,  and  did  not  return 
until  about  3 130  o'clock  p.  m.  of  that  day.  About  2 130  o'clock  the 
same  afternoon  a  fire  started  in  a  dwelling  situated  about  125  or  150 
yards  from  the  depot,  and,  where  the  said  car  was  standing,  and 
spread  rapidly  in  that  direction,  burning  and  consuming  several 
buildings  before  reaching  the  depot.  The  car  containing  said  goods, 
three  other  cars,  the  depot,  warehouse,  and  freight  shed  all  caught 
from  this  fire  and  were  burned.  There  was  no  switch  engine  at  the 
station ;  the  trains  doing  their  own  switching.  The  assistant  station 
agent  and  a  warehouseman,  defendant's  employees,  were  present  and 
assisted  with  buckets  and  a  hose  to  put  out  the  fire,  but  the  fire 
reached  the  car  in  thirty  minutes  after  starting,  and  said  car  could 
not  be  saved,  and  the  said  car  and  its  contents  were  consumed. 
There  was  no  claim  to  that  effect  and  no  evidence  that  the  fire  was 
started  by  this  defendant  or  through  any  negligence  of  any  of  its 
agents  or  servants.  There  was  no  evidence  on  the  part  of  plaintiffs 
tending  to  show  negligence  on  the  part  of  defendant.  Plaintiffs 
proved  the  delivery  of  the  goods  to  defendant  to  be  carried  to  Wheat- 
land, that  they  were  so  carried,  the  value,  and  nondelivery,  because 
being  destroyed  by  fire  after  their  arrival  at  Wheatland  and  while 
still  in  the  car.  At  the  close  of  plaintiffs'  testimony  defendant  moved 
for  a  nonsuit,  which  was  granted. 

The  contention  of  plaintiffs  is  that,  having  proved  the  shipment, 
value,  nondelivery,  and  the  destruction  of  the  goods,  the  burden 
of  proving  the  loss  to  have  been  from  causes  other  than  the  negli-* 
gence  of  the  defendant  was  upon  defendant,  and  therefore  a  nonsuit 
should  not  have  been  granted.  All  the  facts  in  relation  to  the  loss 
and  the  cause  thereof,  the  conditions  at  the  depot,  and  what  was  done 
by  defendant's  agents,  servants,  and  employees  toward  extinguish- 
ing the  fire  and  to  preserve  the  said  goods,  was  fully  gone  into  in 
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plaintiffs'  case,  in  the  direct  and  cross-examination,  the  defendant 
showing  by  the  cross-examination  all  that  apparently  could  be  shown 
in  relation  to  no  negligence  on  the  railroad's  part,  and,  the  facts 
being  undisputed,  the  question  of  negligence  becomes  one  of  law, 
and  the  mere  deduction  as  to  whether  there  was  negligence  on  the 
part  of  the  defendant  which  proximately  or  at  all  contributed  to  the 
loss  or  not  is  a  conclusion  of  law  for  the  court  to  reach  in  passing 
upon  the  motion  for  a  nonsuit.  Flemming  v,  W.  P.  R.  R.  Co.,  49 
Cal.  253,  II  Am.  Neg.  Cas.  193;  Fagundes  v.  Central  P.  R.  R.  Co., 
79  Cal.  97,  13  Am.  Neg.  Cas.  377,  21  Pac.  Rep.  437,  3  L.  R.  A.  824; 
Overacre  v,  Blake,  82  Cal.  JJ,  22  Pac.  Rep.  979. 

It  seems  to  me,  under  the  authority  of  Wilson  v,  Cal.  C.  R.  R.  Co., 
94  Cal.  166,  29  Pac.  Rep.  861,  17  L.  R.  A.  685,  and  the  authorities 
there  cited,  that  where  a  common  carrier  undertakes  to  carry  goods, 
and  the  undertaking  is  under  a  special  contract  exempting  such 
carrier  from  liability  for  loss  or  damage,  excepting  for  negli- 
gence, and  the  goods  are  burned  while  in  the  possession  of  the 
carrier,  and,  when  sued  to  recover  for  the  property,  he  sets  up  the 
fire  and  that  destruction  of  the  goods  was  by  no  negligence  of  his, 
the  burden  of  proof  will  be  upon  him  to  show  that  the  loss  did  not 
occur  by  reason  of  any  negligence  of  his.  A  contrary  rule  exists, 
I  know,  in  some  other  States,  notably  in  Indiana  and  New  York,  as 
shown  by  authorities  frorn  those  States,  presented  by  defendant  in 
its  brief. 

But  to  my  mind  it  is  immaterial  what  the  rule  may  be  in  this  State, 
so  far  as  this  case  is  concerned,  for  the  whole  question  of  the  fire, 
so  far  as  defendant  was  concerned,  was  fully  gone  into  by  plaintiffs 
in  their  examination  in  chief  of  the  witnesses  and  by  the  defendant 
in  its  cross-examination  of  plaintiffs'  witnesses.  And  this  testimony 
showed  clearly  that  the  defendant  was  not  guilty  of  negligence  or 
want  of  proper  care.  True  it  might  be  said  defendant  should  have 
notified  the  consignee  immediately  of  the  arrival  of  the  goods,  so 
that  he  might  have  removed  them  between  the  hour  of  their  arrival 
and  the  time  when  the  fire  occurred.  In  this  respect  all  that  would 
be  required  would  be  that  notice  be  sent  through  the  mail,  where 
the  consignee  was  not  present  to  receive  any  verbal  notice.  But  the 
testimony,  undisputed,  shows  that  the  consignee  left  town  at  8  o'clock 
A.  M.  of  the  day  the  goods  arrived  and  did  not  return  until  3:30 
o'  clock  p.  M.,  when  the  goods  were  burning  or  had  been  consumed. 
Under  the  circumstances  of  the  fire  it  becomes  immaterial  whether 
there  was  any  notice  attempted  to  be  given  the  consignee,  or  that 
freight  was  not  delivered  on  July  4th  or  other  holidays,  or  that  the 
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goods  were  not  tuiloaded  on  arrival  and  put  in  the  warehouse.  The 
consignee  could  not  have  been  notified  to  take  the  goods  away  before 
their  destruction  by  the  fire.  Upon  these  grounds  we  think  the  non- 
suit was  properly  granted. 

Another  cause  for  the  nonsuit  argued  by  the  defendant  is  that  the 
complaint  proceeds  upon  the  theory  that  the  liability  of  defendant 
for  the  loss  of  the  goods  was  the  common-law  liability  of  a  common 
carrier,  and  that  it  was  responsible  unless  it  could  show  that  the 
loss  was  the  result  of  some  inherent  defect,  the  act  of  a  public  enemy, 
the  act  of  law,  or  the  act  of  God,  and  that,  when  it  comes  to  the 
proof,  it  was  shown  that  the  liability,  if  any,  must  be  determined  by 
the  special  contract  under  which  the  goods  were  received  and  car- 
ried to  Wheatland.  The  special  contract  was  set  up  and  pleaded  in 
the  answer,  and  the  admission  of  plaintiffs  that  it  constituted  the 
contract  between  themselves  and  the  carrier,  seems  to  me,  shows 
such  a  variance  between  the  complaint  and  plaintiffs'  proof  as  would 
justify  a  nonsuit  on  motion  of  defendant. 

As  the  nonsuit  was  properly  granted  upon  other  grounds  herein 
stated,  we  do  not  deem  it  necessary  to  decide  the  question  as  to  who 
has  the  right  to  sue  —  the  consignor  or  the  consignee. 

The  judgment  is  affirmed. 

We  concur:    Chipman,  P.  J.;  McLaughlin,  J. 

On  Rehearing.  —  Buckles,  J.  —  This  is  a  petition  for  rehearing. 
Petitioner  insists  that  his  authorities  all  unite  in  showing  that  a  non- 
suit can  only  be  granted  when  there  is  no  evidence  whatever  in  sup- 
porting plaintiffs'  cause  of  action.  We  agree  with  this  contention. 
In  the  opinion  in  the  case  we  rehearsed  the  evidence  very  fully,  and 
there  is  absolutely  no  evidence  of  negligence  on  the  part  of  the  rail- 
road company.  As  we  are  still  of  the  opinion  that  the  nonsuit  was 
properly  granted,  we  see  no  reason  for  granting  a  rehearing. 

The  petition  for  rehearing  is  denied. 

We  concur :    Chipman,  P.  J. ;  McLaughlin,  J. 


DELMONTE  v.  SOUTHERN  PACIFIC  CO. 

Court  of  Appeal,  California,  First  District,  November,  1905. 


CARRIER  AND  PASSENGER  —  EJECTION  FROM  TRAIN  THAT 

DID  NOT  STOP  AT  PASSENGER'S  STATION  —  NOTICE  OF 

CHANGE  OF  CUSTOM  OF  CARRIER.  — It  is  the  duty  of  a  pas- 

senger  befoi'e  he  takes  a  train  to  see  to  it  that  that  train  will  carry 
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him,  by  virtue  of  his  ticket,  but  he  may  depend  on  a  custom  that  his 
tickets  theretofore  were  accepted  by  the  carrier  on  like  trains  in  the 
absence  of  notice  of  a  change  in  the  rule  or  custom. 

REMEDY  FOR  EJECTION  FROM  TRAIN.  — An  action  in  tort  or  on 
the  contract  may  be  brought  by  a  passenger  wrongfully  ejected  from 
a  train. 

DAMAGES.  —  A  verdict  for  $500  in  favor  of  a  passenger  alleged  to  have 
been  ejected  wrongfully  from  a  train  was  not  excessive,  where  the 
passenger  was  put  off  and  had  to  walk  three  miles  to  his  home,  getting 
wet  in  so  doing,  and  catching  cold  from  which  pneumonia  developed. 

Appeal  from  Superior  Court,  City  and  County  of  San  Francisco. 

Action  by  F.  Delmonte  against  the  Southern  Pacific  Company. 
There  was  a  judgment  for  plaintiff  and  defendant  appeals.    Affirmed. 

Naphtaly,  Freidenrich  &  AcKERMAN,  for  appellant. 

A.  T.  Roche  and  Sullivan  &  Sullivan,  for  respondent. 

Hall,  J.  —  Appeal  from  order  denying  defendant's  motion  for 
a  new  trial. 

The  action  was  for  damages  alleged  to  have  resulted  to  plaintiff 
from  being  ejected  fron)  a  train  of  defendant  on  the  evening  of  No- 
vember 25,  1896,  which  was  the  day  before  Thanksgiving  Day.  It 
was  shown  that  plaintiff  was,  on  the  25th  of  November,  1896,  and  for 
several  years  prior  thereto  had  been,  a  government  employee  of  Mare 
Island,  and  that  ever  since  May  21,  1893,  his  family  had  resided 
at  a  small  station  on  the  railroad  of  defendant  known  as  Rodeo. 
Defendant  testified  that  it  had  always  been  his  custom  on  Saturdays 
and  days  immediately  preceding  a  government  holiday  to  go  to  his 
home  at  Rodeo,  taking  a  boat  operated  by  defendant  from  Vallejo 
to  Vallejo  Junction,  and  thence  by  train  to  Rodeo.  On  the  day  in 
question  he  bought  a  ticket  from  the  agent  of  the  defendant  at  Val- 
lejo to  Rodeo,  went  onto  the  boat,  where  his  ticket  was  punched, 
was  conveyed  by  the  boat  to  Vallejo  Junction,  but  on  entering  the 
train  at  Vallejo  Junction  he  was  told  by  the  conductor  that  the  train 
did  not  and  would  not  stop  at  Rodeo,  and  on  refusal  to  get  off  the 
train  he  was  put  off  by  the  conductor.  He  then  walked  to  his  home 
at  Rodeo,  some  three  miles  away,  getting  wet  in  so  doing,  and  thus 
catching  cold,  which  finally  developed  into  pneumonia.  The  train 
that  plaintiff  attempted  to  take  passage  on  was  an  overland  through 
train  bound  for  San  Francisco,  known  as  No.  2,  and  was  not 
scheduled  to  stop  either  at  Vallejo  Junction  or  Rodeo.  The  boat  was 
not  regularly  run  by  defendant  from  Vallejo  to  Vallejo  Junction 
after  4:20  p.  m.,  except  that  on  Saturdays  and  days  immediately  pre- 
ceding a  holiday  it  was  nm,  and  had  been  so  run  for  a  long  time, 
at  6  o'clock  p.  m.,  from  Vallejo,  connecting  at  Vallejo  Junction  with 
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a  train  for  San  Francisco  for  the  accommodation  of  the  government 
employees  at  Mare  Island.  On  this  date,  however,  it  did  not  leave 
at  6  o'clock,  but  left  Vallejo  at  about  7  o'clock  p.  m.,  of  which 
due  notice  had  been  given  by  the  agent  of  defendant.  Evidence  was 
given  (and  on  this  point  there  was  no  dispute)  that  the  said  late 
boats  on  Saturdays  and  on  days  immediately  preceding  holidays  con- 
nected with  a  train  at  Vallejo  Junction  for  San  Francisco,  and  Mr. 
Wilder,  trainmaster  for  defendant,  testified;  "  It  was  the  general 
custom  for  train  No.  2  to  stop  at  Vallejo  Junction  on  every  day  next 
preceding  a  holiday  prior  to  November  25,  1896,  to  take  in  the  em- 
ployees from  Mare  Island  Navy  Yard."  There  was  a  conflict  of 
evidence,  however,  as  to  whether  or  not  it  was  the  custom  for  this 
train  to  stop  for  the  purpose  of  discharging  passengers  at  any  of  the 
stations  between  Vallejo  Junction  and  Oakland  on  such  days.  It 
was  the  last  train  on  that  day  from  Vallejo  Junction  going  toward 
San  Francisco. 

The  defendant  requested  the  court  to  give  several  instructions 
which  were  by  the  court  refused  as  requested,  but  were  by  the  court 
modified  and  given  as  modified.  The  following  are  two  of  suqh 
instructions,  which  are  types  of  the  others,  the  modifications  being 
in  italics :  "  It  is  the  duty  of  a  passenger  before  he  takes  a  tram 
to  see  to  it  that  his  ticket  will  carry  him  on  that  train,  hut  he  may 
depend  on  custom,  or  until  he  gets  express  notice  of  a  change  from 
any  source.  If  the  train  is  what  is  called  a  through  train,  namely, 
one  which  does  not  stop  at  all  stations  called  for  by  the  ticket,  then 
such  passenger  is  not  ordinarily  entitled  to  ride  on  that  train,  and 
it  is  his  duty,  when  requested  by  the  conductor  to  alight,  to  comply 
with  that  request,  unless  the  car  is  then  running  at  such  a  high  rate 
of  speed  as  to  make  it  dangerous  for  him  to  attempt  to  alight,  and  if 
the  passenger  refuses  to  comply  with  the  request,  the  conductor  and 
those  in  charge  of  the  train  have  the  right  to  eject  him,  using  such 
,  force,  and  no  more,  as  is  requisite  for  that  purpose,  provided,  of 
course,  that  the  train  is  not  then  moving  at  such  a  high  rate  of  speed 
as  would  make  it  dangerous  for  a  person  to  alight."  And  "  the  de- 
fendant, as  a  common  carrier  of  passengers,  has  the  right  to  regulate 
the  operation  of  its  trains  over  its  track,  and  to  fix  the  various  stop- 
ping places  of  such  trains,  and  if  you  find  from  the  evidence  that  the 
boat  that  left  North  Vallejo  on  the  evening  of  November  25,  1896, 
was  a  special  excursion  boat  connecting  with  the  train  at  Vallejo 
Junction,  then  I  charge  you  that  it  was  the  duty  of  the  plaintiff, 
before  taking  passage  on  such  boat,  to  ascertain  if  said  connecting 
train  would  stop  at  Rodeo,  unless  a  prior  custom  to  stop  had  ren- 
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dered  that  unnecessary."  The  court  also,  at  the  request  of  plaintiff, 
gave  instructions  to  the  jury  embodying  similar  principles  as  to  the 
rights  of  plaintiff  under  prior  custom. 

It  is  now  insisted  by  appellant  that  the  court  erred  in  thus  modify- 
ing the  instructions  requested  by  defendant,  and  in  giving  those  re- 
quested by  plaintiff.  The  law,  however,  seems  to  be  as  given  by  the 
trial  court.  In  St.  Louis,  I.  M.  &  S.  R*y  Co.  v,  Adcock,  12  S.  W. 
874,  52  Ark.  406,  it  is  said :  "  If  the  plaintiff,  without  fault  of  his, 
was  misled  by  the  company's  custom  into  believing  that  the  place  was 
a  flag  station  for  night  passenger  trains,  then  his  right  to  recover  was 
the  same  as  though  he  had  been  misdirected  by  its  authorized  agent. 
It  would  be  otherwise  if  he  was  not  informed  of,  or  had  not  relied 
upon,  the  custom,  or  if  the  stoppage  of  the  train  was  only  casual 
and  not  habitual."  In  Hull  v.  E.  Line  R.  Co.,  2  S.  W.  Rep.  831,  66 
Tex.  619,  it  is  said:  "  If  it  be  true,  as  the  great  weight  of  evidence 
tends  to  show,  that  the  train  of  appellee  frequently  stopped  at '  Veal's 
Switch,'  and  there  received  and  discharged  passengers,  it  is  unim- 
portant that  conductors  may  have  had  no  authority  from  the  com- 
pany to  do  so.  What  they  frequently  did  in  the  course  of  their  em- 
ployment in  the  conduct  of  the  business  of  the  principal,  in  so  far 
as  the  traveling  public  are  concerned,  must  be  deemed  to  have  been 
done  in  the  exercise  of  power  conferred  by  the  principal,  though,  in 
fact,  the  principal  may  have  forbidden  the  act."  In  Humphries  v. 
111.  Cent.  R'y  Co.  (Miss.),  12  South.  155,  the -plaintiff  had  a  ticket 
for  Crystal  Springs  purchased  outside  the  State,  and  was  on  a  train 
not  scheduled  to  stop  at  that  place.  His  action  had  been  by  the  trial 
court  dismissed,  and  in  reversing  the  judgment  the  appellate  court 
said:  "We  think  the  jury  should  have  been  permitted  to  say 
whether  appellant  had  a  special  contract  to  be  carried  on  the  particu- 
lar train  to  Crystal  Springs,  and  whether  there  was  a  custom  —  a 
fixed  habit  —  known  to  the  traveling  public  to  stop  for  the  debarka- 
tion of  foreign  passengers."  To  the  same  effect  is  111.  Cent.  R'y  Co. 
V,  Siddons,  53  111.  App.  607,  where  it  was  held  that  "  where  a  rail- 
road company  has  been  for  a  long  time  in  the  habit  of  stopping 
trains  at  a  station  on  signal,  such  a  course  of  dealing  with  the  public 
imposed  the  duty  on  the  company  to  stop  such  train  on  being  sig- 
naled. A  failure  of  the  servants  to  perform  such  duty,  when  a  ticket 
has  been  purchased  on  the  faith  that  they  would  do  so,  creates  as 
clear  a  liability  as  that  of  a  train  which  has  been  advertised  to  stop 
at  a  station  and  fails  to  do  so."  In  another  case  from  the  same  State 
this  language  is  used :  "It  then  follows  that  where  a  passenger  pur- 
chases a  ticket  he  only  acquires  the  right  to  be  carried  according  to 
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the  custom  of  the  road.  When  he  obtains  a  ticket  he  has  a  right  to 
go  to  the  place  for  which  it  calls  on  any  train  that  usually  carries 
passengers  to  that  place."  Chicago  &  A.  R.  R.  Co.  v.  Randolph, 
53  111.  510,  2  Am.  Neg.  Cas.  574,  5  Am.  Rep.  60. 

From  the  foregoing  authorities  it  is  seen  that  a  passenger  has  a 
right  to  rely  on  the  custom  of  the  common  carrier,  at  least  in  the 
absence  of  information  to  the  contrary.  In  none  of  the  cases  cited 
by  appellant  was  the  question  of  a  custom  involved.  In  the  case  of 
Ames  t\  S.  P.  Co.,  141  Cal.  728,  75  Pac.  Rep.  310,  99  Am.  St.  Rep. 
98,  relied  on  by  appellant,  it  was  shown  by  parol  testimony  that 

when  plaintiff  purchased  his  ticket  he  was  informed  that  it  would 

• 

not  be  good  on  the  "Owl "  train  unless  he  also  secured  a  ticket  for 
a  sleeping  berth.  He  procured  no  such  ticket,  and  therefore  had  no 
right  on  the  train.  The  question  upon  which  the  ca3e  was  decided 
was  as  to  the  admissibility  of  the  parol  testimony;  the  ticket  itself 
making  no  reference  to  the  requirement  to  procure  a  sleeping  berth. 
The  right  to  rely  on  a  custom  was  not  involved. 

Appellant  also  insists  that  plaintiff's  only  redress  is  an  action  on 
the  contract,  and  not  an  action  in  tort.  It  has  been  decided  other- 
wise in  this  State.  Sheldon  z\  The  Uncle  Sam,  18  Cal.  526,  79  Am. 
Dec.  193;  Jones  v.  Steamship  Cortes,  17  Cal.  487,  79  Am.  Dec.  142; 
Sloane  v.  S.  Cal.  R.  R.  Co.,  11 1  Cal.  668,  8  Am.  Neg.  Cas.  76,  44 
Pac.  Rep.  320,  32  L.  R.  A.  193. 

We  do  not  think  the  amount  of  damages  awarded,  $500,  was 
excessive.  The  court  fairly  submitted  to  the  jury  the  question  as  to 
whether  the  plaintiff  had  aggravated  his  injuries  or  sickness  by  his 
own  negligence,  and  the  determination  of  the  jury  on  that  question 
in  the  state  of  the  evidence  in  this  case  is  conclusive  on  this  court. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

We  concur :      Harrison,  P.  J. ;  Cooper,  J. 


WILE  V.  LOS  ANGELES  ICE  AND  COLD 

STORAGE  CO. 

Court  of  Appeal,  California,  Second  District,  November,  1905, 


STREETS  —'defective  SIDEWALK  —  NAIL  IN  PLANK 
PLACED  ON  CEMENT  WALK  INJURING  PEDESTRIAN.— 
Where  a  pedestrian  was  injured  by  tripping  on  a  nail  projecting  from 
a  plank  that  was  placed  with  others  on  a  cement  sidewalk  to  admit 
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the  approach  of  teams  to  defendant's  building  that  was  being  con- 
structed, the  presumption  arose  that  it  was  defendant's  driveway,  board 
and  nail  all  maintained  there  by  defendant  and  with  defendant's 
knowledge. 

SAME  — PRESUMPTION.  REBUTTED.  —  Whether  such  presumption 
was  rebutted  by  testimony  of  the  manager  and  two  or  three  other 
agents  that  they  did  not  place  the  planks  on  the  walk,  and  did  not 
know  who  did,  was  a  question  for  the  court. 

ORDINANCE  AUTHORIZING  PLANKING  ON  WALK.  — The 
maintenance  of  a  spike  two  inches  high  in  a  sidewalk  is  a  nuisance, 
and  an  ordinance  authorizing  the  placing  of  planks  for  a  driveway  over 
a  walk  was  no  defense  in  an  action  for  an  injury  to  one  who  tripped 
over  the  spike. 

INDEPENDENT  CONTRACTOR. —The  owner  of  the  building  was  n6t 
relieved  from  liability  for  the  injury  because  the  planks  were  placed 
on  the  walk  by  an  independent  contractor,  if  the  owner's  manager  or 
agents  knew,  or  should  have  known  in  the  exercise  of  ordinary  care, 
of  the  presence  of  the  projecting  nail. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Action  by  Z.  E.  Wile  against  the  Los  Angeles  Ice  &  Cold  Storage ' 
Company.    There  was  a  judgment  in  favor  of  plaintiff  and  defend- 
ant appeals.    Affirmed. 

Rehearing  denied  by  Supreme  Court,  January  15,  1906. 

Sidney  J.  Parsons,  for  appellant. 

Powers  &  Holland,  for  respondent. 

Gray,  P.  J.  —  Action  for  damages  incurred  by  plaintiff  in  tripping 
on  a  large  nail  projecting  from  one  of  a  number  of  planks  placed 
upon  the  cement  sidewalk  to  admit  of  the  approach  of  teams  tempo- 
rarily to  defendant's  building  while  the  same  was  in  course  of  con- 
struction. The  plaintiff  had  a  verdict  and  judgment  in  his  favor. 
The  appeal  is  by  the  defendant  from  the  judgment  and  from  an  order 
denying  it  a  new  trial. 

The  main  contention  of  appellant  is  that  the  evidence  is  insuffi- 
cient to  support  the  verdict  as  a  matter  of  law,  but  we  think  this  con- 
tention cannot  be  upheld.  The  board  which  contained  the  offending 
nail  was  part  of  a  driveway  to  defendant's  property,  constructed  for 
a  temporary  use  in  connection  with  said  property.  From  this  a  pre- 
sumption arises  that  it  was  defendant's  driveway,  defendant's  board, 
and  defendant's  nail,  all  maintained  there  by  defendant  and  with 
defendant's  knowledge.  The  duty  was  cast,  in  the  first  instance  at 
least,  upon  the  trial  court  to  determine  whether  the  testimony  of  the 
manager  and  two  or  three  other  agents  and  employees  of  the  defend- 
ant, to  the  effect  that  they  did  not  place  the  boards  there  and  did  not 
know  who  placed  them  there,  was  sufficient  to  rebut  the  presumption 
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arising  from  the  other  facts.  "At  least  in  such  a  case  the  injured 
party  ought  not  to  be  compelled  to  show  affirmatively  that  there 
was  no  intervention  of  a  third  person  which  contributed  to  the  re- 
sult," Barry  z/.  Terkildsen,  72  CaL  254,  13  Pac.  Rep.  657,  1  Am. 
Sl  Rep.  55 ;  McKune  v,  Santa  Clara,  etc.,  1 10  Cal.  480,  42  Pac.  Rep. 
980.  The  manager  said  the  defendant  was  in  occupation  and  posses- 
sion of  the  premises  as  a  whole  and  had  authority  there,  and  the  fact 
that  this  manager  did  not  know  who  placed  these  boards  there  might 
have  led  the  jury  to  infer  that  he  did  not  want  to  know.  At  all 
events,  the  question  of  who  placed  the  planks  there  was  one  of  fact, 
and  after  a  careful  examination  of  all  the  evidence  we  are  thoroughly 
persuaded  that  the  jury  in  its  verdict,  as  well  as  the  judge  in  deny- 
ing the  new  trial,  made  no  mistake  in  the  solution  of  that  question  of 
fact.  The  same  thing  may  properly  be  said  as  to  the  other  questions 
of  fact  involved  in  the  case.  There  can  be  no  question  that  the 
maintenance  of  a  spike  two  inches  high  in  a  sidewalk  is,  to  put  it 
mildly,  a  nuisance.  It  seems  to  have  been  dangerous  "  to  life  and 
limb."  The  jury  was  fully  warranted  in  declining  to  excuse  the 
defendant  for  maintaining  the  same  on  any  such  ground  as  that  "  the 
spike  was  hard  to  see."  This,  too,  was  a  question  of  fact,  and  we 
find  nothing  in  the  record  to  transform  it  into  a  question  of  law.  A 
city  ordinance  authorizing  the  planks  does  not  necessarily  include 
the  protruding  spike.  It  was  the  spike  that  caused  the  plaintiff's 
downfall,  and  not  the  plank. 

If  it  be  conceded  that  there  is  evidence  showing  that  the  planks 
were  placed  there  by  an  independent  contractor,  yet  the  defendant 
is  liable  if  its  manager  or  agents  knew  of  their  dangerous  condition, 
or  if,  as  careful  and  prudent  men,  they  should  have  known  it.  Frassi 
V,  McDonald,  122  Cal.  400,  55  Pac.  Rep.  139.  The  instructions 
recognizing  this  rule  were  properly  given.  Said  instructions  were 
also  within  the  issues  as  presented  to  the  jury.  There  was  much 
evidence  elicited  by  defendant  to  the  effect  that  the  nail  was  of  the 
same  color  as  the  board  and  difficult  to  see.  There  was  also  evidence 
that  others  saw  this  nail,  and  it  is  not  improbable  that  if  the  agents 
of  defendant  had  exercised  ordinary  care  they  would  have  discovered 
this  nail.  What  was  ordinary  care,  under  the  circumstances  of  the 
case  here  presented,  was  again  a  question  for  the  jury. 

Appellant's  briefs  are  somewhat  extended,  but  we  think  it  will  be 
seen  upon  a  close  analysis  of  the  same  that  the  foregoing  disposes, 
cither  directly  or  indirectly,  of  every  point  contained  in  said  briefs. 
The  appeal  seems  to  be  without  merit. 

The  judgment  and  order  are  affirmed. 

We  concur:    Allen,  J.;  Smith,  J. 
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WEISSER  V.  SOUTHERN  PACIFIC  R.  CO, 

Supreme  Court,  California,  January,  ipo6 


MASTER  AND  SERVANT  — FELLOW-SERVANT  — APPRENTICF 
BRAKEMAN  INJURED.  — A  student  brakeman  on  freight  trains  of 
defendant,  at  his  own  request  and  by  permission  of  defendant,  for  the 
purpose  of  gaining  such  experience  and  knowledge  of  the  work  that 
he  could  act  as  regular  brakeman,  subject  to  the  orders  of  defendant 
and  required  to  perform  the  ordinary  duties  of  a  brakeman,  was  a 
fellow-servant  of  the  other  train  employees  though  no  pecuniary  com- 
pensation was  paid  to  him. 

Department  i.  Appeal  from  Superior  Court,  Los  Angeles 
County. 

Action  by  Lawrence  Weisser  against  the  Southern  Pacific  Rail- 
way Company.  From  an  order  granting  defendant's  motion  for  a 
new  trial,  plaintiff  appeals.    AMrmed. 

S.  V.  Landt  and  M.  E.  C.  Munday,  for  appellant. 

BicKNELL,  Gibson  &  Trask,  for  respondent. 

Angellotti,  J.  —  This  is  an  action  for  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  plaintiff  through  the  negli- 
gence of  defendant  while  he  was  engaged  in  the  service  of  said 
defendant.  The  jury  impaneled  to  try  the  cause  rendered  a  verdict 
in  favor  of  plaintiff  for  $9,000,  and  judgment  was  entered  accord- 
ingly. Defendant  regularly  made  a  motion  for  new  trial  on  practi- 
cally all  the  grounds  authorized  by  statute,  including  that  of  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  in  its  statement  on 
motion  for  new  trial  specified  with  great  particularity  the  particulars 
wherein  it  was  claimed  that  the  evidence  was  insufficient.  The  trial 
court  disposed  of  such  motion  by  making  a  general  order  granting 
the  same,  the  minute  order  being  as  follows,  viz. :  "  Defendant's 
motion  for  new  trial  ordered  to  be  and  the  same  is  hereby  granted." 
Plaintiff  appeals  from  such  order  granting  defendant's  motion  for 
new  trial. 

It  is  suggested  by  plaintiff  that  the  order  of  the  trial  court  was 
based  upon  two  grounds  only,  viz.,  error,  in  admitting  certain  evi- 
dence, and  insufficiency  of  the  evidence  to  sustain  a  conclusion  that 
the  plaintiff  was  not  guilty  of  contributory  negligence,  and  that  this 
court  is  limited  to  a  consideration  of  these  questions  upon  this  appeal. 
In  support  of  his  claim  that  the  order  was  made  for  these  reasons 
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alone,  he  sets  forth  in  his  brief  a  copy  of  a  letter  written  to  his  coun- 
sel by  the  judge  of  the  trial  court,  some  months  after  the  granting- 
of  the  new  trial.  This  letter,  of  course,  constitutes  no  part  of  the 
record  on  appeal,  and  could  not  be  made  a  part  thereof.  Hanna  v. 
De  Garmo,  140  Cal.  172,  174,  73  Pac.  Rep.  830.  Even  if  the  same 
had  been  written  and  filed  at  the  time  of  the  granting  of  the  new 
trial,  it  could  not  have  operated  to  limit  the  effect  of  the  general 
order  entered  on  the  minutes  of  the  court,  which  order  so  entered 
is,  under  the  decisions,  the  only  record  of  the  court's  action.  Any 
limitation,  to  be  effectual,  must  be  specified  in  the  order.  Ben  Lo- 
mond Wine  Co.  v.  Sladky,  141  Cal.  619,  621,  75  Pac.  Rep.  332; 
Newman  v.  Overland  Pac.  R'y  Co.,  132  Cal.  73,  64  Pac.  Rep.  no. 
Furthermore,  even  if  the  trial  court  in  this  case  had  effectually  speci- 
fied in  its  order  the  grounds  upon  which  it  granted  the  new  trial,  its 
action  in  this  regard  could  not  have  restricted  this  court  to  the 
ground  so  specified  in  its  examination  of  the  record,  for  the  purposes 
of  ascertaining  whether  or  not  a  new  trial  should  have  been  granted, 
except  upon  the  single  question  as  to  the  sufficiency  of  the  evidence 
where  it  was  conflicting.  Thompson  v,  Cal.,  etc.,  Co.,  (Cal.  Sup.) 
82  Pac.  Rep.  367 ;  Kauffman  v,  Maier,  94  Cal.  269,  276,  13  Am.  Neg. 
Cas.  448,  29  Pac.  Rep.  481,  18  L.  R.  A.  124.  As  it  is  admitted  that 
one  of  the  grounds  upon  which  the  trial  court  based  its  action  in 
granting  a  new  trial  was  that  the  evidence  \yas  insufficient  to  sustain 
a  conclusion  that  plaintiff  was  not  guilty  of  contributory  negligence, 
what  has  been  said  herein  as  to  the  questions  reviewable  upon  this 
appeal  is  unnecessary  for  the  purposes  of  the  decision,  and  has  only 
been  said  in  view  of  the  apparent  misconception  of  the  rules  appli- 
cable in  such  matters. 

Upon  the  question  as  to  whether  plaintiff  was  guilty  of  contribu- 
tory negligence,  there  was  apparently  some  conflict  in  the  testimony. 
This,  however,  was  not  sufficient  to  prevent  the  trial  court  from 
granting  a  new  trial,  on  the  ground  of  the  insufficiency  of  the  evidence. 
It  is  established  by  numerous  decisions  in  this  court  that,  although 
there  may  be  some  conflict  in  the  testimony,  it  is  the  duty  of  the  trial 
court  to  grant  a  new  trial  on  such  ground,  whenever  the  judge  is 
convinced  that  the  verdict  is  clearly  against  the  weight  of  the  evi- 
dence, and  his  action  in  that  regard  will  not  be  disturbed,  unless  it 
is  apparent  that  there  has  been  an  abuse  of  the  discretion  confided 
in  him.  See  Green  v,  Soule,  145  Cal.  96,  102,  78  Pac.  Rep.  337; 
Bates  V.  Howard,  105  Cal.  173,  178,  38  Pac.  Rep.  715;  Mock  v,  L. 
A.  Trac.  Co.,  139  Cal.  616,  73  Pac.  Rep.  455  ;  Bjorman  v.  Fort  Bragg 
Redwood  Co.,  92  Cal.  500,  13  Am.  Neg.  Cas.  422,  28  Pac.  Rep.  591. 
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The  record  on  this  appeal  affords  no  basis  for  any  claim  that  there 
was  any  such  abuse  of  discretion  in  this  case.  It  is  therefore  manifest 
that  regardless  of  other  reasons  that  may  exist,  the  order  granting 
a  new  trial  must  be  affirmed.  While  it  is  unnecessary,  for  the  pur- 
poses of  a  decision  of  this  appeal,  to  consider  any  of  the  other  points 
made  in  support  of  the  order,  the  question  as  to  whether  plaintiff  was 
a  "  fellow-servant "  of  the  employees  of  defendant  on  the  train  upon 
which  he  was  engaged  and  by  which  he  was  injured,  and  therefore 
not  entitled  to  recover  from  defendant  if  the  injuries  were  wholly 
caused  by  the  negligence  of  any  such  employee  in  the  operation  of 
the  train  (section  1970,  Civ.  Code),  has  been  discussed  by  counsel, 
and  its  determination  may  be  necessary  for  the  purposes  of  a  new 
trial. 

From  the  evidence  of  plaintiff  it  appears  that,  at  the  time  of  the 
accident,  and  for  some  time  prior  thereto,  he  was  acting  as  a 
"  student  brakeman  *'  on  freight  trains  of  defendant,  at  his  own  re- 
quest and  by  permission  of  defendant,  for  the  purpose  of  gaining 
such  experience  and  knowledge  of  the  work  on  defendant's  road 
as  would,  in  the  opinion  of  defendant,  render  him  fit  and  competent 
to  act  as  a  regular  brakeman  thereon,  and  to  receive  for  his  work  a 
regular  brakeman's  pay.  As  such  "  student  brakeman  "  he  was  en- 
tirely subject  to  the  orders  of  defendant,  and  was  required  to  per- 
form such  ordinary  duties  of  brakemen  as  were  allotted  to  him,  just 
as  fully  as  if  he  had  been  assigned  regular  employment  for  a  pecuni- 
ary compensation  by  defendant.  It  is  difficult  to  conceive  of  any 
reason  why  one,  situated  as  these  circumstances  show  plaintiff  to 
have  been,  should  be  held  to  be  other  than  an  employee  of  the  de- 
fendant, subject  to  all  the  obligations  imposed  by  that  relation. 
He  was  certainly  in  the  service  of  defendant,  regularly  engaged 
in  the  doing  of  the  defendant's  business.  The  simple  fact  that  he 
was  not  to  be  paid  any  money  for  his  services  cannot  affect  the 
question.  It  was  perfectly  competent  for  him  to  agree  to  serve  an 
apprenticeship  without  pecuniary  consideration.  The  important 
thing  is  that  he  voluntarily  entered  and  was  engaged  in  the  service 
of  the  defendant  upon  such  terms  as  he  had  seen  fit  to  agree  to. 
While  so  engaged  in  such  service,  there  was  no  distinction,  material 
to  the  question  under  discussion,  between  his  situation  and  that  of 
the  other  employees  on  the  train.  They  were  all  regularly  engaged 
in  the  service  of  defendant,  in  the  common  employment  of  operating 
a  train  for  defendant.  In  other  words,  they  were  fellow-servants. 
Plaintiff  had  the  same  right  as  the  other  employees  to  be  indemnified 
ior  all  injuries  caused  by  the  defendant's  negligence,  but  his  rights 
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in  this  regard  were  no  greater  than  those  of  the  other  employees, 
and,  as  in  the  case  of  such  other  employees,  the  defendant  could 
not  be  held  liable  to  him  for  injuries  caused  solely  by  the  negligence 
of  his  fellow-employees  in  the  same  general  business,  except  in  the 
cases  specified  in  section  1970,  Civ.  Code.    No  case  has  been  cited 
by  plaintiff  on  this  point  which  is  contrary  to  the  views  here  ex- 
pressed.    On  the  other  hand,  the  case  of  Millsaps  v,  Louisville, 
etc.,  Ry  Co.,  69  Miss.  423,  16  Am.  Neg.  Cas.  366n,  13  So.  Rep. 
696,  is  squarely  in  point.    There,  one  working  as  fireman  on  de- 
fendant's engine,  with  the  permission  of  the  defendant,  for  the 
purpose  of  learning  the  business,  was  killed  in  a  collision  caused 
by  the  negligence  of  a  paid  employee  claimed  to  be  a  fellow-servant. 
The  Supreme  Court  held,  under  these  facts,  that  plaintiff's  intestate 
was  the  servant  of  the  defendant  and  the  fellow-servant  of  the 
other  employee,  and  that,  consequently,  no  recovery  could  be  had. 
The  case  of  Barstow  ik  Old  Colony  R.  Co.,  143  Mass.  535,  15  Am. 
Neg.  Cas.  494,  10  N.  E.  Rep.  255,  is  also  in  point.    See  also  Ladd 
r.  Brockton  St.  Ry  Co.,  (Mass.)  62  N.  E.  Rep.  730;  Wischam  v. 
Richards,  (Pa.)  20  Atl.  Rep.  532,  10  L.  R.  A.  97,  20  Am.  St.  Rep. 
900. 

Under  our  views  of  the  law  upon  this  proposition,  the  trial  court 
erred  in  the  matter  of  instructions  to  the  jury  thereon,  and  this 
also  is  a  sufficient  reason  for  affirming  the  order  granting  a  new 
trial.  We  do  not  consider  it  necessary,  for  the  purposes  of  a  new 
trial,  to  consider  any  of  the  other  questions  discussed. 

The  order  granting  a  new  trial  is  affirmed. 

We  concur :    Shaw,  J. ;  McFarland,  J. 


CLARK  V.  BALL. 

Supreme  Court,  Colorado,  October,  1905. 


INNKEEPER  — LOSS  OF  PROPERTY  BY  GUEST.  —  Unless  the 
relation  of  innkeeper  and  guest  existed  at  the  time  the  loss  of  the 
fi^icst's  property  occurred,  or  shortly  preceding  such  loss,  the  guest 
is  not  entitled  to  enforce  the  innkeeper's  liability  therefor. 

PARTNERS  CONDUCTING  HOTEL  —  LIABILITY  OF  ONE 
PARTNER  FOR  ACT  OF  OTHER  WHO  ABSCONDED.— Where 
it  appeared  that  the  plaintiff  while  the  guest  of  a  hotel  conducted  by 
the  two  defendants  as  copartners  deposited  money  with  one  of  them 
who  absconded,  the  other  was  liable  for  the  amount  under  the  law 
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of  partnership  not  under  that  of  innkeeper,  and,  therefore,  it  was 
immaterial  whether  the  plaintiff  was  a  guest  of  the  hotel  at  the  time 
of  the  loss  of  the  money. 


Appeal  from  District  Court,  Saguache  County. 

Action  by  Susan  Ball  against  John  Clark.  There  was  a  judgment 
in  favor  of  plaintiff,  and  defendant  appeals.    Affirmed, 

Wm.  Mellen,  John  I.  Palmer,  and  G.  B.  Bardwell,  for  ap- 
pellant. 

John  W.  Davidson,  for  appellee. 

Maxwell,  J.  —  Appellee,  as  plaintiff  below,  prosecuted  this  ac- 
tion against  James  Fogarty  and  John  Clark,  defendants,  a  copart- 
nership in  the  hotel  business,  to  recover  the  sum  of  $650  alleged 
to  have  been  deposited  by  plaintiff,  as  a  guest  of  the  hotel,  with 
Fogarty,  one  of  the  members  of  the  copartnership.  'Briefly  stated, 
the  material  averments  of  the  complaint  are:  That  the  defendants 
on  the  25th  day  of  December,  1900,  were  copartners  and  doing 
business  as  such  in  the  town  of  Moffat  in  conducting  a  hotel ;  that 
on  said  date  the  plaintiff  was  a  guest  of  the  hotel  conducted  by  the 
defendants;  that  as  a  guest  of  the  hotel  plaintiff,  on  the  25th  day 
of  December,  1900,  deposited  with  Fogarty,  one  of  the  members 
of  said  copartnership,  the  sum  of  $650  for  safe-keeping;  that  the 
money  was  deposited  with  Fogarty  upon  the  representation  that 
he  was  a  partner  in  the  hotel  business  and  that  the  copartnership 
would  be  responsible  for  the  safe  return  of  the  money  upon  the  re- 
quest of  plaintiff;  that  on  December  30th  plaintiff  demanded  the 
money,  but  the  defendants  refused  and  still  refuse  to  pay  the  same. 
The  answer  was  in  effect  a  general  denial.  There  was  evidence 
tending  to  prove  that  the  defendants  were  copartners  in  the  hotel 
business ;  that  December  25th  plaintiff  became  a  guest  of  the  hotel 
conducted  by  defendants;  that  on  that  date,  and  while  a  guest  of 
the  hotel,  she  deposited  with  Fogarty  $650  for  safe-keeping;  that 
on  the  next  day,  or  the  26th  of  December,  plaintiff  became  an  em- 
ployee of  the  hotel,  and  as  such  employee  remained  at  the  hotel  until 
after  January  i,  1901 ;  that  two  or  three  days  after  the  plaintiff  de- 
posited the  money  with  Fogarty  she  asked  him  for  it,  when  he 
informed  her  that  it  was  upstairs  in  his  trunk  and  gave  her  $5,  which 
seemed  to  satisfy  her  needs  at  that  time ;  that  on  or  about  January 
I,  1901,  Fogarty  absconded.  A  trial  to  a  jury  resulted  in  a  verdict 
of  $645  in  favor  of  appellee  against  the  defendants,  upon  which 
verdict  a  judgment  was  rendered  for  the  amount  thereof,  from  which 
judgment  Qark  appealed  to  the  Court  of  Appeals. 
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The  jury,  in  arriving  at  its  verdict,  must  have  found  that  a  co- 
partnership existed  between  Fogarty  and  Clark  in  the  hotel  busi- 
ness ;  that  appellee  was  a  guest  of  the  hotel  at  the  time  she  deposited 
the  money  with  Fogarty ;  that  she  deposited  the  money  with  Fogarty 
as  a  member  of  the  copartnership,  and  not  in  his  individual  capacity, 
and  that  the  money  had  not  been  returned  to  her.  There  being 
evidence  in  support  of  these  findings,  under  the  well-settled  rule  of 
this  court  the  verdict  of  the  jury  is  conclusive  upon  these  points. 

It  is  contended  by  appellant  that  the  complaint  is  fatally  defective, 
in  that  it  does  not  allege  that  appellee  was  a  guest  of  the  hotel  at 
the  time  of  the  loss  of  the  money,  and  that  the  judgment  should  be 
reversed  for  the  reason  that  the  evidence  shows  conclusivelv  that 
at  the  time  the  money  was  lost  she  was  not  a  guest.  These  conten- 
tions will  be  considered  and  disposed  of  together.  It  is  true  that 
the  complaint  does  not  allege,  and  the  evidence  does  not  show,  that 
appellee  was  a  guest  of  the  hotel  at  the  time  Fogarty  absconded, 
or  at  any  other  time  after  December  25th,  the  date  when  the  money 
was  deposited  with  Fogarty  for  safe-keeping.  The  law  is  that  the 
first  requisite  of  the  extraordinary  liability  imposed  upon  an  inn- 
keeper is  that  the  relation  of  innkeeper  and  guest  should  have  ex- 
isted between  the  parties  at  the  time  the  loss  or  injury  occurred, 
or  shortly  preceding  such  loss  or  injury;  that  after  the  relation 
ceases  the  guest  has  a  reasonable  time  within  which  to  remove  his 
property  from  the  hotel,  and  thereafter  the  innkeeper  is  liable  only 
as  a  bailee,  gratuitous  or  otherwise,  in  the  absence  of  an  express 
contract  to  the  contrary;  that  the  complaint  should  allege  the  ex- 
istence of  the  relation  of  innkeeper  and  guest  at  the  time  of  the 
loss  or  within  a  reasonable  time  preceding.  Murray  v,  Marshall, 
9  Colo.  482,  13  Pac.  Rep.  589,  59  Am.  Rep.  152;  Towson  v.  Bank, 
6  Har.  &  J.  47,  14  Am.  Dec.  254,  16  Am.  &  Eng.  Encyc.  of  Law  530. 

However,  the  above  principles  of  law  are  not  decisive  of  the  lia- 
bility of  appellant,  Clark,  under  the  facts  of  this  case.  Fogarty 
and  Clark  were  copartners  in  the  hotel  business.  The  receipt  of  the 
deposit  by  Fogarty  from  a  guest  of  the  hotel  was  within  the  scope 
of  his  authority  as  a  member  of  the  firm,  and  his  act  in  that  behalf 
imposed  a  liability  upon  the  firm  and  the  members  thereof  to  return 
the  deposit  upon  demand,  regardless  of  the  existence  or  nonexistence 
of  the  relation  of  innkeeper  and  guest  at  the  time  the  demand  was 
made.  In  other  words,  under  the  facts  of  this  case,  the  liability  of 
appellant,  Qark,  is  determined  by  the  law  of  partnership,  and  not 
by  the  law  governing  innkeepers.  No  citation  of  authorities  is 
necessary  in  support  of  the  principle  that  any  act  of  a  member  of  a 
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copartnership  within  the  scope  of  his  authority  is  binding  upon  all 
the  partners  as  a  firm.  Nor  is  it  necessary  to  cite  authorities  to  the 
proposition  that  one  member  of  a  firm  or  hotel  or  innkeepers,  by 
the  very  nature  of  the  business  in  which  the  firm  is  engaged,  is 
authorized  to  receive  from  a  guest  of  the  hotel  a  deposit  of  money, 
valuables,  or  other  property  for  safe-keeping.  Our  conclusion  is^ 
recognizing  the  law  of  the  liability  of  innkeepers  as  above  stated, 
under  the  peculiar  facts  of  this  case,  it  was  unnecessary  to  allege 
or  prove  that  the  plaintiff  was  a  guest  of  the  hotel  at  the  time  of 
the  loss  of  her  money  by  the  embezzlement  of  Fogarty.  There  is 
nothing  in  the  contention  of  appellant  to  the  effect  that  the  character 
of  the  deposit  was  changed  from  a  partnership  transaction  to  a 
personal  or  individual  transaction  with  Fogarty  by  anything  said  or 
done  by  appellee,  two  or  three  days  after  she  made  the  deposit  with 
Fogarty  and  received  from  him  $5. 

Appellant  tendered  an  instruction  to  the  effect'  that,  if  the  jury 
found  that  a  copartnership  existed  between  the  defendants,  such  co- 
partnership was  a  nontrading  copartnership,  and  that  the  general 
rule  that  one  copartner  in  a  general  partnership  is  bound  by  the 
acts  of  his  copartner,  when  acting  within  the  scope  of  partnership^ 
business,  should  not  prevail  in  this  case.  This  instruction  was  re- 
fused, and  error  is  assigned  thereon,  and  argued  here.  There  was 
no  error  in  refusing  this  instruction  under  the  facts  as  developed 
at  the  trial.  The  instruction  given  fully  and  fairly  stated  the  law 
to  the  jury. 

There  being  no  error  in  the  record,  the  judgment  must  be  affirmed^ 

Affirmed. 

Gabbert,  C.  J.,  and  Gunter,  J.,  concur.     « 


CITY  OF  DENVER  V.  SPENCER. 

Supreme  Court,  Colorado,  October,  1905, 


MUNICIPAL  CORPORATIONS.  —  Park  commissioners  of  a  city 
though  appointed  by  the  general  assembly  are  city  not  state  oflficers, 
and  having  charge  and  control  of  the  city  parks  the  city  was  liable 
for  the  negligence  of  its  commissioners. 

EVIDENCE  — PAROL  PROOF  OF  ACTION  OF  PARK  COMMIS- 
SIONERS AUTHORIZING  ERECTION  OF  STAND.  —  Evidence 
by  parol  of  the  action  of  the  park  commissioners  in  authorizing  the 
erection   of   a   park    stand    that   collapsed   and    injured    plaintiff    was 
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admissible  when  the  city  charter  did  not  specify  the  manner  in  which 
the  board  should  act,  nor  that  the  record  of  its  acts  should  be  exclusive 
evidence,  and  the  secretary  of  the  board  had  failed  to  make  any  record 
of  the  action  of  the  board  respecting  the  erection  of  the  stand. 

RES  IPSA  LOQUITUR,  — FTooi  of  the  happening  of  the  accident  to  the 
plaintiff  was  not  presumptive  evidence  of  the  negligence  of  the  city 
in  constructing  the  stand  that  fell. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  by  Ethel  Spencer  against  the  city  of  Denver.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals.    Reversed, 

Action  for  damages  for  personal  injury,  which  plaintiff  sustained 
by  the  falling  of  a  stand  alleged  to  have  been  negligently  erected  by 
defendant.  The  material  issue  of  negligence  being  traversed,  trial  to 
a  jury  resulted  in  judgment  for  the  plaintiff.  Defendant  appeals. 
At  the  time  of  the  accident  the  defendant  city  existed  under  a  special 
charter  granted  by  the  General  Assembly.  Article  3  thereof  created 
a  park  commission,  composed  of  three  commissioners,  to  be  ap- 
pointed by  the  mayor.  Section  81  of  the  article  says :  "  The  secre- 
tary shall  keep  a  record  of  all  the  proceedings  of  the  commission." 
Section  84  reads :  "  A  majority  of  the  members  shall  constitute  a 
quorum,  and  no  action  of  the  commission  shall  be  binding  unless 
authorized  by  a  majority  of  the  members  at  a  regular  or  duly  called 
special  meeting  thereof."  Other  sections  confer  upon  the  park  board 
exclusive  management  and  control  of  all  the  parks  belonging  to 
the  city,  and,  with  the  approval  of  the  mayor,  exclusive  power  to 
expend  in  behalf  of  the  city,  upon  the  parks,  all  sums  of  money  that 
are  raised  by  taxation  or  otherwise  for  park  purposes.  The  com- 
plaint alleges  that  the  park  commission  had  control  of  City  Park, 
one  of  the  parks  belonging  to  the  city,  and  that  the  same  was  used 
as  a  place  of  resort  and  entertainment  for  its  citizens ;  that  the  com- 
mission had  sold  privileges  to  private  individuals  to  sell  and  serve 
refreshments  in  the  park,  and  that,  for  the  purpose  of  inducing  and 
bringing  into  the  same  large  numbers  of  people,  and  thereby  en- 
hancing the  value  of  the  privileges,  and  indirectly  contributing  to 
the  city  revenues,  the  commission  determined  to,  and  did,  erect 
therein  a  stand  or  structure  for  the  seating  of  a  large  number  of 
people,  and  this  stand  was  erected  and  intended  to  be  occupied  by 
children  and  others  of  immature  age,  who  were  solicited  and  induced 
to  go  upon  the  same  for  the  purpose  of  singing  and  giving  a  musical 
entertainment ;  that  the  plaintiff,  among  others,  was  so  induced  and 
invited  by  the  park  commission  to  go  upon  the  stand,  and  while  there- 
upon it  suddenly  fell  and  caused  the  injury  here  sued  for.    The  neg- 
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Hgence  pleaded  is  improper  construction,  erection,  and  bracing  of 
the  stand. 

H.  M.  Orahood,  Halsted  L.  Retter,  and  N.  B.  Bachtell,  for 
appellant. 

John  H.  Leiper  and  Rufus  M.  Snavely,  for  appellee. 

Campbell,  J.  (after  stating  the  facts).  —  i.  The  city  says  that, 
although  the  park  commission  has  the  control  and  management  of 
its  public  parks,  yet,  as  they  were  appointed  under  the  authority  of 
the  General  Assembly,  they  are  not  strictly  municipal,  but  public, 
or  State,  officers,  and  therefore  the  city  is  not  liable  for  their  negli- 
gent acts  within  the  scope  of  their  authority.  This  position  is  not 
tenable,  and  the  very  authorities  cited  in  its  support  are  against  it. 
The  special  charter  was  granted  to  the  city  by  the  General  Assembly, 
but  the  duties  imposed  upon  the  park  commission  are  exclusively 
for  its  benefit,  and  in  no  sense  for  the  State  or  any  of  its  political 
subdivisions.  The  parks  are  the  private  and  exclusive  property  of 
the  city  in  which  the  State,  as  distinguished  from  the  municipality, 
has  no  property  interest  whatever.  To  this  proposition  no  author- 
ities need  be  cited. 

2.  The  stand  or  structure  was  erected  in  the  City  Park  by,  and 
.under  the  direction  of,  the  park  commission,  so  plaintiff  says ;  with- 
out any  legal  authority  emanating  from  the  board,  as  the  city  asserts. 
The  evidence  is  that  the  secretary  of  the  park  commission,  if  that 
board  took  any  action  with  reference  to  erecting  the  stand,  made 
no  record  of  it.  The  city's  construction  of  the  charter,  and  its  con- 
tention with  respect  to  this  point,  is  that  the  city  can  be  bound  by 
the  action  of  the  park  commission  only  at  a  regular  or  special  meet- 
ing, and  that  the  only  evidence  of  its  action  thereat  is  the  record 
which  is  required  to  be  kept,  and,  when  the  records  are  silent,  none 
of  its  proceedings  in  a  collateral  action  can  be  shown  by  parol  proof. 
To  this  proposition  probably  the  strongest  case  cited  is  Morrison  v. 
City  of  Lawrence,  98  Mass.  219.  There  the  court  said  that  parol 
evidence  was  inadmissible  to  prove  the  acts  or  proceedings  of  the 
city  council,  or  that  the  record  of  such  proceedings,  as  kept  by  the 
clerk,  was  erroneous  or  defective.  This  conclusion,  as  we  under- 
stand the  opinion,  was  based  upon  the  proposition  that  the  acts 
sought  to  be  established  by  parol  proof  were  lawful  only  because 
authority  therefor  was  conferred  by  statute,  and,  as  this  authority 
was  strictly  limited  and  the  method  prescribed  exclusive,  no  obli- 
gation could  be  incurred  by,  or  liability  imposed  upon,  the  city,  ex- 
cept in  pursuance  of  a  vote  of  two-thirds  of  the  members  of  each 
branch  of  the  city  council  present  and  voting  by  yea  and  nay  vote ; 
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and,  as  there  was  an  express  provision  of  the  same  act  requiring 
the  city  council  to  keep  a  record  of  the  whole  proceedings,  the  only 
evidence  of  municipal  action  was  the  record.  Other  cases  cited  to 
the  same  proposition  are:  School  District  v.  Atherton,  53  Mass. 
105 ;  Boston  Turnpike  Co.  v.  Pomf ret,  20  Conn.  590 ;  Gilbert  v.  New 
Haven,  40  Conn.  102;  City  of  Lx)well  v.  Wheelock,  11  Cush.  (Mass.) 
391 ;  City  of  Lx)uisville  v,  McKegney,  7  Bush  (Ky.)  651. 

Some  of  these  cases,  under  the  local  statutes,  tend  to  support  the 
city's  contention.  Others  might  be  distinguished.  No  provision 
of  the  Denver  charter  to  which  our  attention  is  called,  either  eit- 
pressly  or  by  implication,  declares  that  nothing  but  a  recorded  vote 
or  written  document  shall  bind  the  cily  or  be  received  as  evidence. 
There  is  a  direction  that  the  secretary  of  the  commission  shall  keep 
a  record  of  all  of  its  proceedings ;  but  there  is  no  provision  that  its 
acts  shall  be  void  unless  such  record  is  kept,  or  that  the  record 
thereof  is  the  sole  and  exclusive  evidence.  Judge  Dillon,  in  the  first 
volume  of  the  fourth  edition  of  his  valuable  work  on  Municipal 
Corporations,  at  section  300,  refers  to  the  distinction  sometimes 
drawn  between  evidence  to  contradict  facts  stated  on  the  record 
and  evidence  to  show  facts  omitted  to  be  stated..  He  says  that  parol 
evidence  of  the  latter  kind  is  receivable,  unless  the  law  expressly 
and  imperatively  requires  all  matters  to  appear  of  record,  and  makes 
the  record  the  only  evidence.  The  leading  case  in  support  of  this 
view  is  Bank  v.  Dandridge,  12  Wheat.  64,  6  L.  Ed.  552,  where,  in 
an  elaborate  opinion  by  Mr.  Justice  Story,  the  doctrine  of  the  text 
is  laid  down.  The  same  principle  by  the  same  court  was  extended 
to  public  boards  in  the  case  of  U.  S.  v.  Fillebrown,  7  Pet.  28,  where 
it  was  held  that,  since  the  board  of  commissioners  of  the  navy  hospi- 
tal fund  was  not  required  by  law  to  reduce  its  proceedings  to  writing 
in  order  to  make  them  binding,  oral  evidence  of  such  proceedings 
was  competent.  The  same  doctrine  is  announced  in  Langsdale  v. 
Bonton,  12  Ind.  467;  Indianapolis  v,  Imberry,  17  Ind.  175;  Delphi 
V,  Evans,  36  Ind.  90,  10  Am.  Rep.  12 ;  and  Troy  v,  A.  &  N.  R.  R. 
Co.,  13  Kan.  70. 

We  find  nothing  in  Denver  v.  Burnett,  9  Colo.  App.  531,  49  Pac. 
Rep.  378,  opposed  to  Judge  Dillon's  view.  Tracey  v.  People,  6  Colo. 
151 ;  Brophy  v.  Hyatt,  10  Colo.  223,  15  Pac.  Rep.  399,  and  other 
similar  cases  by  our  own  court  were  based  upon  a  statute,  held  to 
be  mandatory,  that  required,  on  the  passage  or  adoption  of  an 
ordinance,  that  the  ayes  and  nays  should  be  called  and  recorded, 
and  unless  the  record  itself,  as  kept  by  the  clerk,  showed  that  the 
ayes  and  nays  were  called,  the  ordinance  was  invalid.  That  statute 
Vol.  XIX  —  7 
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is  distinguishable  from  the  charter  provisions  under  consideration^ 
The  statute  construed  contemplated  that  the  vote  must  be  taken  in 
a  certain  way,  and  record  thereof  made,  and  that  the  record  shall 
be  the  only  evidence.  The  charter  provisions  involved  here  contain 
no  such  requirements.  The  secretary  of  the  park  commission  hav- 
ing failed  to  make  any  record  whatever  of  the  proceedings  of  the 
board  which  authorized  the  erection  of  the  stand,  we  are  of  opinion 
that  parol  proof  was  admissible  to  show  that  such  action  was  had. 
We  do  not  think  this  conclusion  is  opposed  to  anything  decided  in 
Morris  v.  Bank,  17  Colo.  231,  29  Pac.  Rep.  802,  or  Rustin  v.  M.  & 
M.  Tunnel  Co.,  23  Colo.  351-358,  47  Pac.  Rep.  300.  In  the  Rustin 
case  the  court  did  observe  th^t  as  a  general  rule  facts  which  should 
be  of  record  cannot  be  proved  by  parol,  and  cited  the  former  case- 
These  were  cases  construing  certain  provisions  of  our  revenue  law 
in  relation  to  tax  sales.  It  was  held  that  the  written  or  record 
evidence  referred  to  was  by  the  statute  intended  to  be  exclusive. 
Here  the  charter  provisions  were  not  so  intended. 

3.  But  the  city  insists  that  the  proof  admitted  by  the  trial  court 
is  insufficient  to  show  that  any  action  was  taken  by  the  commission 
at  a  regular  or  special  meeting,  or  that  a  majority  of  the  board  took 
such  action,  or  that  the  same  met  with  the  approval  of  the  mayor. 
Without  discussing  this  evidence  in  detail,  we  remark  that  we  are 
satisfied,  after  carefully  reading  it,  that  at  a  regular  meeting  of  the 
board  a  majority  of  the  members  voted  to  erect  this  stand,  and  its 
determination  to  appropriate  a  certain  sum  therefor  received  the 
approval  of  the  mayor,  and  the  stand  was  erected  in  the  City  Park 
under  the  authority  thus  given.  Indeed,  there  is  no  conflict  as  to 
this  point,  and  the  evidence  is  legally  sufficient. 

4.  That  the  city  is  liable  for  the  negligent  act,  if  any,  of  the  park 
commission  in  constructing  the  stand,  is  fully  sustained  in  principle 
by  our  previous  decisions  (City  of  Denver  v.  Rhodes,  9  Colo.  554, 
13  Pac.  Rep.  729;  City  of  Denver  v,  Dunsmore,  7  Colo.  328,  3  Pac. 
Rep.  705;  City  of  Denver  v.  Capelli,  4  Colo.  25,  34  Am.  Rep.  62), 
and  is  in  accord  with  the  great  weight  of  authority  in  this  country 
(Barnes  v.  District  of  Columbia,  91  U.  S.  540)- 

5.  Having  thus  determined  the  city's  liability,  in  case  the  negli- 
gence alleged  is  established,  we  must  reverse  the  judgment  for 
prejudicial  error  of  the  court  in  instructing  the  jury  that  the  mere 
happening  of  the  accident  was  presumptive  evidence  of  the  negli- 
gence charged.  In  some  courts  this  doctrine  is  restricted  to  cases 
of  personal  injury  by  a  common  carrier  to  a  passenger,  while  in 
others  it  has  been,  with  qualification,  extended  to  cases  like  the  one 
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at  bar.  This  court  and  our  Court  of  Appeals  are  committed  to  the 
rule  that  no  presumption  of  negligence  arises  from  the  mere  hap- 
pening of  an  accident  in  cases  like  the  one  before  us.  City  of 
Greeley  v.  Foster,  32  Colo.  292,  75  Pac.  Rep.  351.  Even  where  the 
contrary  rule  exists,  it  is  doubtful  if  the  instruction  given  by  the 
trial  court  would  be  upheld  in  all  of  the  States.  Perhaps  it  finds 
strongest  support  in  Mullen  v.  St  John,  57  N.  Y.  567,  15  Am.  Rep. 
530.  But  the  rule  there  applied  has  frequently  been  considered  by 
the  learned  Court  of  Appeals  of  that  State,  and  more  than  once 
the  intimation,  if  not  the  positive  ruling,  had  been  made  that  the  mere 
happening  of  an  accident,  except  when  common  carriers  are  charged 
with  negligent  acts  affecting  passengers,  is  not  prima  facie  evidence 
of  negligence  without  reference  to  the  attending  circumstances. 
Thus,  in  Cosulich  v.  Standard  Oil  Co.,  122  N.  Y.  118,  25  N.  E.  Rep. 
259,  19  Am.  St.  Rep.  475,  the  court,  referring  to  the  Mullen  case, 
supra,  said  "  that  there  was  far  more  than  the  mere  happening  of  the 
accident  which  was  held  to  give  rise  to  it  [inference  of  negligence] 
in  that  case."  And  in  Reiss  et  al.  v,  N.  Y.  S.  Co.,  128  N.  Y.  103,  28 
N.  E.  Rep.  24,  the  court  said  that  the  mere  fact  that  the  bonnet  on 
the  service  valve  in  a  pipe  was  blown  off  and  steam  escaped  does 
not  furnish  sufficient  evidence  of  negligence  to  cast  liability  on  a 
defendant  charged  therewith.  In  Griffen  v,  Manice,  166  N.  Y. 
188,  59  N.  E.  Rep.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630,  an 
instruction  similar  to  the  one  given  by  the  trial  court  in  this  case 
was  sustained,  but  only  because  there  was  evidence  in  the  case  of 
attendant  circumstances  which,  in  connection  with  the  mere  accident, 
made  a  prima  facie  case  of  negligence.  Apparently  the  court  would 
not  have  sustained  the  instruction,  had  there  not  been  proof  of  at- 
tendant circumstances  which,  in  connection  with  the  happening  of 
the  accident,  tended  to  establish  negligence.  But,  whatever  the  rule 
may  be  elsewhere,  the  instruction  given  in  this  case  is  fatal  under 
the  Foster  case,  suprcu  The  refusal  to  give  an  instruction,  tendered 
by  the  defendant,  which  contained  the  direction  that  the  negligence 
charged  cannot  be  presumed  from  the  mere  happening  of  the  acci- 
dent, without  other  evidence,  accentuated  the  error.  Such  an  in- 
struction has  often  received  approval  in  this  jurisdiction. 

6.  In  the  event  of  a  new  trial,  it  is  appropriate  to  say  that  the 
plaintiff,  if  so  advised,  may  have  leave  to  amend  her  complaint  so  as 
to  state  more  clearly  the  grounds  of  negligence  relied  on,  and  to 
include  the  specification  that  negligence  consisted,  in  part  at  least, 
in  choosing  an  improper  place  for  the  structure.  We  make  this 
observation  because  the  point  is  made  by  the  city  that  the  negligence, 
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if  any,  was  not  in  failing  properly  to  brace  the  structure,  but  in 
selecting  the  site  for  its  foundation. 

For  error  in  giving  and  refusing  the  instructions  referred  to,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed. 

Gabbert,  C.  J.,  and  Steele,  J.,  concur. 


CHICAGO,  B.  &  Q.  R.  CO.  V.  CAMPBELL 

Supreme  Court,  Colorado,  November,  1905, 


RAILROADS  —  CATTLE  KILLED  ON  RIGHT  OF  WAY  — SPEED 
OF  TRAIN.  —  A  railroad  company  that  ran  its  train  at  the  rate  of 
fifty  miles  an  hour  was  not  guilty  of  negligence  per  se  in  striking  and 
killing  a  cow  on  the  track  in  the  country  where  there  was  no  speed 
ordinance  or  statute. 

FENCES.  —  Failure  of  the  company  to  fence  its  track  within  station 
limits,  when  it  was  left  unfenced  for  the  accommodation  of  shippers, 
was  not  negligence  that  would  make  the  company  liable  for  the 
killing  of  the  cow. 

Appeal  from  Arapahoe  County  Court. 

Action  by  R.  W.  Campbell  against  the  Chicago,  Burlington  & 
Quiucy  Railroad  Company.  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  appeals.     Reversed, 

WoLCOTT  &  Vaile,  Wm.  W.  Field,  and  W.  N.  Vaile,  for  ap- 
pellant. 

Gk)DDARD,  J,  —  Action  brought  by  appellee  against  the  appellant 
to  recover  the  value  of  a  cow  killed  by  a  locomotive  engine  operated 
by  the  employees  of  the  appellant.  From  the  evidence  it  appears 
that  on  the  9th  of  July,  1900,  the  appellee  was  carrying  on  the  dairy 
business  on  a  farm  a  mile  and  a  half  west  of  Barr,  Colo.,  and  the 
same  distance  from  the  railroad  of  appellant;  that  he  was  in  the 
habit  of  allowing  his  cows  to  run  at  large  in  that  vicinity.  On  the 
evening  of  that  day  his  cattle  were  grazing  on  the  appellant's  right 
of  way,  three-quarters  of  a  mile  southwest  of  Barr  station.  The 
track  of  appellant  is  fenced  outside  of  the  station  limits,  but  is 
unfenced  within  such  limits  in  order  that  shippers  may  approach 
the  side  track  located  there  for  the  purpose  of  loading  grain,  stock, 
etc.  The  engineer  testified  that  when  he  first  observed  the  cattle, 
a  half  mile  down  the  track,  he  was  running  at  the  usual  rate  of  fifty 
miles  an  hout*;  that  none  of  the  cows  were  on  the  track,  but  were 
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grazing  on  both  sides;  that  he  immediately  began  to  reduce  the 
speed  of  the  train  by  means  of  the  air  brakes,  so  as  to  get  the  train 
under  control,  and  had  reduced  the  speed  to  five  miles  an  hour  when 
he  saw  the  cow  which  was  killed  approaching  the  track;  that  he 
then  applied  the  brakes  with  full  force,  but  that  she  went  onto  the 
track  not  exceeding  fifty  or  sixty  feet  in  front  of  the  engine,  and 
that  it  was  impossible  to  stop  in  that  distance.  This  evidence  is 
corroborated  by  the  fireman,  and  there  is  no  evidence  to  the  con- 
trary. It  also  appears  that  an  alarm  bell  is  started  at  Denver  and 
rings  continually  while  the  train  is  in  motion,  and  was  so  ringing 
when  the  train  passed  the  point  where  the  animal  was  crossing  the 
track ;  that  the  engineer  blew  the  station  whistle  one  mile  from  the 
Barr  station  —  about  one-quarter  of  a  mile  from  the  place  where 
this  animal  was  struck;  and  that  the  stock  alarm  was  blown  for 
this  particular  cow  when  she  started  to  cross  the  track.  In  answer 
to  special  questions  submitted,  the  jury  found  that  the  appellant  was 
in  fault  in  three  particulars:  First,  that  the  engineer  discovered 
the  cow  on  the  track  in  time  to  avoid  injury  to  her;  second,  was 
negligent  in  running  the  train  at  the  speed  shown  by  the  evidence; 
third,  in  failing  to  fence  the  track  at  the  point  where  the  cow  was 
killed. 

These  answers  plainly  disclose  that  the  jury  utterly  disregarded 
the  evidence  introduced,  and  in  two  instances,  at  least,  ignored  the 
instructions  given  by  the  court.  They  were  expressly  instructed  that 
negligence  on  the  part  of  the  appellant  could  not  be  predicated  upon 
the  running  of  the  train  at  any  rate  of  speed  consistent  with  its 
duty  to  the  public  as  a  common  carrier.  In  the  circumstances  of 
this  case,  this  was  a  correct  statement  of  the  law.  A  railroad  com- 
pany has  a  right  to  run  its  trains  at  any  speed  it  may  deem  proper, 
when  they  are  not  passing  through  an  incorporated  city  or  town, 
which  is  authorized  to,  and  has,  prescribed  the  limit  of  speed  within 
such  municipality.  The  law  places  no  restriction  upon  the  rate  of 
speed  at  which  trains  may  run  across  the  country,  and  no  rate  of 
speed  is,  per  se,  negligence,  except  where  the  law  of  the  State,  or 
municipal  corporation  authorized  to  do  so,  prescribes  a  limit.  Maher 
V.  A.  &  P.  R.  R.  Co.,  64  Mo.  267,  12  Am.  Neg.  Cas.  205n;  Doggett 
V,  R.  R.  Co.,  81  N.  C.  459 ;  Warner  v.  N.  Y.  &  C.  R.  R.  Co.,  44  N. 
Y.  465,  12  Am.  Neg.  Cas.  395n;  Chicago,  B.  &  Q.  R.  Co.  v,  Grablin, 
38  Neb.  90,  12  Am.  Neg.  Cas.  239^,  56  N.  W.  Rep.  796,  57  N.  W. 
Rep.  522. 

The  jury  were  also  correctly  instructed  that  negligence  could 
not  be  predicated  upon  the  failure  of  the  appellant  to  fence  its  track 
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at  the  point  where  the  cow  was  alleged  to  have  been  killed,  yet  in 
face  of  this  instruction  the  jury  say  that  the  company  was  negligent 
in  this  respect,  and  evidently  base  their  general  verdict  upon  their 
mistaken  notion  that  the  company  was  in  fault  in  these  particulars. 
There  is  certainly  no  evidence  to  sustain  their  finding  that  the  en- 
gineer discovered  the  cow  on  the  track  in  time  to  avoid  injury  to 
her.  On  the  contrary,  the  evidence  is  undisputed  that  the  engineer 
used  all  possible  effort  to  stop  the  train  after  the  animal  went  upon 
the  track,  and  did  all  within  his  power  to  avoid  the  injury. 

It  is  unnecessary  to  discuss  the  other  objections  urged  against 
the  judgment,  since  those  noticed  are  fatal  to  a  recovery  in  this 
case.  The  court  below  erred  in  refusing  to  direct  a  verdict  in  favor 
of  appellant.    The  judgment  is  reversed. 

Reversed. 

Gabbert,  C.  J.,  and  Bailey,  J.,  concur. 


FITZMAURICE  V.  CONNECTICUT  RAILWAY  <& 

LIGHTING  COMPANY. 

Supreme  Court  of  Errors,  Connecticut,  December,  1905, 


INFANTS  —  CHILD  TRESPASSER  INJURED  ON  OPEN  LOT. — 
Where  it  appeared  that  a  child  about  three  years  of  age  strayed  from 
her  parents'  house  and  went  upon  land  of  the  defendant  that  was  prac- 
tically an  open  lot  and  was  used  as  a  dumping  ground  for  soot,  and 
the  child  fell  into  a  pile  of  hot  soot  and  was  injured,  the  defendant 
was  not  liable  when  it  was  shown  that  there  was  nothing  on  the  land 
likely  to  attract  children;  the  place  of  the  injury  was  not  on  or  near 
a  thoroughfare,  and  it  had  never  been  used  as  a  playground  or  place 
of  resort  for  children. 

Appeal  from  Superior  Court,  New  Haven  County. 

Action  by  Vera  Fitzmaurice,  by  her  next  friend,  against  the 
Connecticut  Railway  &  Lighting  Company,  for  injuries  resulting 
from  defendant's  alleged  negligence.  From  a  judgment  for  defend- 
ant plaintiff  appeals.    AMrmed, 

John  J.  Walsh  and  John  Keogh,  for  appellant. 

William  T.  Hincks,  for  appellee. 

Hall,  J.  —  The  plaintiff,  an  infant  about  three  years  of  age,  brings 
this  action  by  her  next  friend.  On  the  day  alleged  in  the  complaint, 
while  living  with  her  parents  in  a  house  belonging  to  her  uncle. 
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Patrick  Fitonaurice,  she  strayed  upon  the  defendant's  land,  and 
either  climbed  upon  or  fell  into  a  pile  of  hot  soot,  which  one  of  the 
defendant's  workmen  had  that  day  dumped  in  the  defendant's  yard, 
and  was  severely  burned.  Upon  the  following  facts  the  trial  court 
held  that  she  was  not  entitled  to  a  judgment  for  substantial  dam- 
ages: The  back  yard  of  the  premises  of  said  Patrick  Fitzmaurice 
extended  along  the  west  side  of  land  purchased  by  the  defendant, 
about  five  years  before  the  time  of  accident,  as  a  place  upon  which 
to  dump  ashes  and  soot  from  the  furnace  of  its  power  house  located 
upon  land  adjoining  on  the  west,  that  of  said  Patrick  Fitzmaurice. 
This  land,  in  the  rear  of  the  defendant's  premises,  had  been  used  by 
the  defendant  as  such  a  dumping  ground  ever  since  its  purchase  in 
substantially  the  same  manner  as  on  the  day  of  the  accident.  It  was 
practically  an  open  lot;  the  fences  on  the  east  and  west  sides  of  it 
having  been  down  or  in  a  dilapidated  condition  ever  since  the 
company  bought  it.  It  did  not  appear  that  there  had  been  any  divi- 
sion of  the  fence  between  the  defendant's  and  Patrick  Fitzmaurice's 
land  for  the  purpose  of  repair.  During  most  of  the  time  while  this 
yard  had  been  so  used,  the  accumulated  ashes  had  formed  a  pile 
fifteen  to  twenty  feet  wide,  extending  thirty  or  forty  feet  from  the 
rear  of  the  power  house,  and  sloping  from  a  height  of  three  or  four 
feet  down  to  the. ground,  at  >^hat  remained  of  the  divisional  fence 
between  the  land  of  the  defendant  and  that  of  said  Patrick  Fitz- 
maurice. While  cinders  and  material  from  the  dump  sometimes  slid 
down  this  slope  upon  the  Fitzmaurice  property,  the  ashes  did  not 
extend  over  upon  it  to  any  considerable  extent  at  the  time  of  the 
accident.  The  ash  pile  was  distant  from  the  street,  and  upon  land 
not  used  by  any  one  as  a  thoroughfare.  Poor  people  of  the  neighbor- 
hood' sometimes  raked  over  the  edges  of  the  pile  for  coke,  and  were 
not  driven  away  by  the  defendant.  The  place  was  not  one  likely 
to  attract  children,  nor  was  there  anything  to  cause  the  defendant 
to  anticipate  that  a  child  of  the  plaintiff's  age  would  stray  unattended 
upon  the  premises  and  be  injured.  The  plaintiff  had  never  gone 
upon  the  defendant's  lot  before,  nor  had  any  one  been  burned  by 
the  ashes  or  soot  upon  said  land.  The  soot  by  which  the  plaintiff 
was  burned  was  dumped  by  the  defendant's  workman  upon  the  side 
of  defendant's  lot  most  distant  from  the  Fitzmaurice  property  during 
the  forenoon  of  the  day  of  the  accident,  which  occurred  at  about 
1 :30  in  the  afternoon.  There  was  nothing  in  the  appearance  of  the 
pile  of  soot  to  indicate  its  heat.  The  defendant  knew  that  the  soot 
thus  thrown  out  retained  its  heat  for  a  considerable  time,  but  did 
not  throw  water  upon  it  or  attempt  to  cool  it  in  any  other  way. 
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The  trial  court  held  that  under  these  circumstances  the  defendant 
was  not  negligent,  and  that  the  injury  to  the  plaintiff  was  due  to 
her  '*  infantile  inexperience  and  helplessness." 

Of  the  six  reasons  of  the  plaintiff's  appeal  the  first,  third,  and 
fourth  may  be  dismissed  with  the  statement  that  the  rulings  assigned 
by  them  as  erroneous  do  not  appear  to  have  been  made  by  the  trial 
court.  The  remaining  reasons  of  appeal  are,  in  substance,  that 
the  court  erred  in  holding  that  there  was  no  implied  invitation  to  the 
plaintiff  to  come  upon  the  defendant's  premises,  that  the  fact§  did 
not  make  the  doctrine  of  "  attractive  nuisance  "  applicable,  and  that 
the  defendant  was  not  required  to  protect  and  safeguard  the  heated 
soot  and  ash  pile  upon  its  land.  None  of  these  assignments  of  error 
can  be  sustained  upon  the  facts  found  by  the  trial  court. 

In  support  of  his  claims  the  plaintiff's  counsel  cites  the  case  of 
Birge  v,  Gardner,  19  Conn.  507,  50  Am.  Dec.  261,  and  many  cases 
of  injuries  to  children  whose  presence  upon  the  defendant's  prem- 
ises and  near  the  dangerous  object  should  have  been  reasonably 
anticipated  by  the  defendant.  In  Birge  v.  Gardner  the  defendant 
was  held  liable  upon  the  ground  that  he  was  negligent  in  placing 
a  heavy  gate  upon  or  near  the  line  of  a  lane  or  public  passway  over 
which  the  plaintiff,  a  child  under  seven  years  of  age,  and  other 
children  and  persons,  were  accustomed  to  pass  in  going  to  and 
from  the  highway,  to  and  from  their  homes,  and  because  the  gate, 
although  upon  the  defendant's  land,  was  left  in  such  an  insecure 
condition  that  it  fell  upon  the  plaintiff,  when,  as  the  defendant 
claimed  to  have  proved,  he  put  his  hands  upon  it  and  shook  it  as 
he  was  passing  along  the  lane  from  the  highway  to  his  home.  The 
opinion  states  that  the  court  did  not  decide  whether  the  plaintiff  was 
a  trespasser  or  not,  but  that,  if  he  was,  the  defendant  might  properly 
have  been  found  guilty  of  such  gross  negligence  as  to  render  him 
responsible,  as  in  cases  of  injuries  to  trespassers  by  spring  guns 
and  mantraps  placed  by  the  owners  of  land  upon  their  prop- 
erty. Evidently  the  gross  negligence  of  which  he  might  have  been 
found  guilty  was  the  careless  leaving  of  this  insecurely  fastened 
and  heavy  gate,  where  he  had  reason  to  know  it  was  liable  to  fall 
upon  persons  who  might  be  lawfully  using  the  public  passway. 

The  case  at  bar  differs  from  Birge  v,  Gardner,  in  that  in  the 
present  case  it  appears  that  the  plaintiff  was  a  mere  trespasser  upon 
the  defendant's  land,  that  the  object  of  danger  was  not  on  or  near 
land  used  as  a  thoroughfare,  and  that  the  presence  of  an  unattended 
child  of  the  plaintiff's  age  near  it  was  not  reasonably  to  have  been 
anticipated.    It  differs  from  most  of  the  other  cases  cited  of  injuries 
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to  children  either  in  the  fact  that  the  present  defendant's  land  was 
never  used  as  a  playground  or  place  of  resort  for  children,  or  in  the 
fact  that  the  dangerous  object  was  not  in  the  present  case  calculated 
to  attract  or  interest  children.  The  owners  of  land  are  not  required 
in  using  it  for  legitimate  purposes  to  guard  against  every  possible 
danger  to  children.  To  children  whose  presence  upon  the  premises 
could  not  reasonably  have  been  anticipated  they  owe  no  duty  to 
keep  their  land  free  from  dangerous  conditions.  As  the  facts  show 
that  the  defendant  had  no  reason  to  anticipate  that  a  young  and 
unattended  child  like  the  plaintiff  might  come  into  this  dump  yard 
and  upon  or  near  this  pile  of  hot  ashes  or  soot,  it  is  not  liable  for 
the  injury  sustained  by  the  plaintiff. 
There  is  no  error.    The  other  judges  concurred. 

KEATING  V.  HULL. 

Supreme  Court  of  Errors,  Connecticut,  December,  1905. 


DRUGGIST  — CUSTOMER  PICKING  UP  PACKAGE  IN  MISTAKE 
AND  POISONED  BY  CONTENTS.  —  Where  it  appeared  that  the 
plaintiff  entered  defendant's  drug  store  and  asked  for.  and  there  was 
placed  on  the  counter  in  front  of  her,  a  package  of  salts,  and  that 
when  she  was  leaving  she  picked  up  a  package  of  sulphate  of  zinc 
ordered  by  another  customer,  and  that  she  was  afterwards  poisoned 
by  using  some  of  the  sulphate  of  zinc,  an  award  of  nominal  damages 
in  favor  of  the  plaintiff,  who  was  found  to  be  negligent  in  taking  the 
wrong  parcel,  was  sustained. 

Appeal  from  Superior  Court,  New  Haven  County. 

Action  by  Mary  C.  Keating  against  William  H.  Hull.  From  a 
judgment  nn  favor  of  plaintiff  for  nominal  damages,  she  appeals. 
Affirmed, 

Jacob  P.  Goodhart  and  Robert  C.  Stoddard,  for  appellant. 

William  H.  Ely,  for  appellee. 

Baldwin,  J.  —  The  plaintiff  entered  a  drug  store  kept  by  the  de- 
fendant and  asked  one  of  his  clerks  for  a  pound  of  Sprudel  salts. 
It  was  weighed  out,  put  up  in  a  package,  and  placed  on  the  counter 
in  front  of  her  so  as  to  be  under  her  control.  While  she  was 
chatting  with  the  clerk  another  customer,  who  stood  close  by  her, 
ordered  of  the  defendant  a  pound  of  sulphate  of  zinc.  This  is  a 
poisonous  article.  It  was  weighed  out,  put  up  in  a  package,  and 
placed  on  the  counter  before  the  purchaser;  the  defendant  then 
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going  off  to  get  a  *'  poison  "  label  to  put  upon  it,  and  telling  him,  at 
the'same  time,  to  wait  till  he  returned  with  this.  Before  he  returned 
the  plaintiff  picked  up  the  latter  package,  negligently  mistaking 
it  for  that  which  she  had  bought,  and  carried  it  home;  the  other 
customer  shortly  afterwards  taking  the  remaining  package  and 
going  off  with  it,  without  waiting  for  the  label.  Afterwards  the 
plaintiff  used  some  of  the  sulphate  of  zinc  (which  looks  very  much 
like  Sprudel  salts)  for  medicinal  purposes,  and  was  poisoned  by  it. 
The  trial  court  found  the  defendant  guilty  of  negligence  in  leaving 
the  poison,  unlabeled,  where  the  plaintiff  might  take  it  by  mistake  for 
her  own  parcel,  but  that  she  was  negligent  in  so  taking  it,  and  there- 
fore awarded  her  only  nominal  damages. 

In  the  plaintiff's  complaint  she  alleged,  in  paragraph  3,  that  the 
defendant  delivered  to  her  a  package  which  he  stated  to  contain  a 
pound  of  Sprudel  salts,  and  that  she  paid  him  therefor  the  customary 
price  of  that  quantity  of  that  article.  In  paragraph  4  she  alleged  that 
the  package  so  delivered  did  not  contain  such  salts.  The  defendant 
filed  a  notice  that  on  the  hearing  in  damages  he  should  offer  evidence 
to  disprove  the  allegations  in  paragraph  4.  No  such  notice  was 
given  with  respect  to  paragraph  3,  nor  was  it  necessary.  The  de- 
fendant did  not  dispute  the  truth  of  that  parag^ph.  He  simply 
sought  to  show  that  the  statements  of  his  clerk  as  to  the  contents  of 
the  package  were  true;  and,  if  true,  paragraph  4  was  necessarily 
shown  to  be  untrue. 

The  plaintiff  asks  for  a  correction  of  the  finding  in-  several  re- 
spects. The  only  one  as  to  which  she  has  any  plausible  ground 
for  such  a  claim  is  that  there  was  no  evidence  that  the  plaintiff  took 
any  other  package  than  that  delivered  to  her.  There  was,  indeed, 
no  direct  testimony  to  that  fact,  but  it  was  a  fair  inference  from  other 
facts  which  were  established  by  proof  to  the  sufficiency  of  which  no 
exception  is  taken.  ^ 

It  is  open  to  question  whether  the  facts  stated  in  the  finding 
justified  the  conclusion  that  the  defendant  was  negligent;  but,  as 
no  bill  of  exceptions  was  filed,  no  examination  of  this  point  is 
necessary. 

There  is  no  error.    The  other  judges  concurred. 


I 
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WATSON  V.  AUGUSTA  BREWING  GO. 

Supreme  Court,  Georgia,  November,  1905, 


MANUFACTURER  OF  A  BEVERAGE  LIABLE  TO  ONE  INJURED 
BY  DRINKING  FOREIGN  SUBSTANCE  THEREIN.  — i.  A 
manufacturer  who  makes  and  bottles  for  public  consumption  a  beverage 
represented  to  be  harmless  and  refreshing  is  under  a  le^al  duty  not 
negligently  to  allow  a  foreign  substance  which  is  injurious  to  the 
human  stomach,  such  as  bits  of  broken  glass,  to  be  present  in  a  bottle 
of  the  beverage  when  it  is  placed  on  sale;  and  one  who,  relying  on 
this  obligation  and  without  negligence  on  his  own  part,  swallows  sev- 
eral pieces  of  glass  while  drinking  the  beverage  from  a  bottle,  may 
recover  from  the  manufacturer  for  injuries  sustained  in  consequence  (i). 

DAMAGES  — MENTAL  SUFFERING. —  2.  One  who,  under  the  cir- 
cumstances stated  in  the  preceding  headnote,  swallows  several'  pieces 
of  glass,  which  are  subsequently  removed  from  his  stomach,  leaving 
apparently  no  permanent  injuries,  may  recover  on  account  of  mental 
suffering  caused  by  the  fear  of  death  while  the  glass  was  in  his  stomach; 
but  a  vague  fear,  after  the  removal  of  the  glass  and  he  has  been 
restored  to  health,  that  at  some  time  in  the  future  he  may  again 
suffer  as  a  result  of  his  injuries,  cannot  be  made  an  element  of  damage 
in  a  suit  against  the  manufacturer  of  the  beverage. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond  County. 

Action  by  E.  W.  Watson  against  the  Augusta  Brewing  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Reversed, 

The  allegations  of  the  petition  were  substantially  as  follows :  The 
Augusta  Brewing  Company  is  a  Georgia  corporation  engaged  in 
the  manufacture  of  certain  drinks,  among  them  soda  water,  which 
it  sold  as  a  refreshing  and  harmless  drink.  On  a  named  date  it 
sold  to  a  merchant  in  Thomson,  Ga.,  some  of  its  soda  water,  which 
the  merchant  placed  on  sale,  "  relying  on  the  implied  warranty  of 
defendant  that  said  soda  water  was  suitable  for  saleable  purposes 
as  a  refreshing  and  harmless  drink.  Some  of  this  soda  water  was, 
with  the  permission  of  the  merchant  mentioned,  taken  from  his 
stock  by  the  plaintiff  and  drunk  from  the  bottle.  "  While  drinking 
said  soda  water,  *  *  *  plaintiff  swallowed  three  pieces  of 
glass,  or  perhaps  more,  without  knowing  it,  and  one  large  piece 

I.  Sec  Knelling  v.  Roderick  Lean  Mfg.  Co.,  (N.  Y.  1905)  183  N.  Y.  78, 
reported  with  the  New  York  cases  in  this  volume  (19  Am.  Neg.  Rep.),  post. 
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of  glass  lodged  in  plaintiff's  throat.  *  *  *  Said  glass  which 
plaintiff  swallowed  and  the  said  piece  of  glass  which  lodged  in  plain- 
tiff's throat  were  in  the  said  soda  water  which  plaintiff  was  drink- 
ing." Plaintiff  immediately  went  to  a  physician,  who  ,  extracted 
from  his  stomach  three  pieces  of  glass;  plaintiff  having  previously 
ejected  from  his  throat  the  piece  of  glass  which  had  lodged  therein. 
The  bottle  from  which  plaintiff  drank  the  soda  water  was  in  good 
condition,  and  had  no  rough  edges  or  other  peculiarities  which  could 
put  plaintiff  on  notice  of  the  presence  of  the  glass  inside  the  bottle. 
The  pieces  of  broken  glass  which  he  swallowed  were  in  the  bottle 
when  it  was  filled,  and  the  defendant  was  grossly  negligent  in  leav- 
ing fragments  of  glass  in  the  bottle  and  in  offering  for  sale  for 
drinking  purposes  soda  water  containing  pieces  of  broken  glass. 
The  defendant,  by  the  exercise  of  ordinary  care,  could  have  known 
of  the  presence  of  the  glass  in  the  bottle,  while  plaintiff  did  not 
know  and  had  no  means  of  knowing  it.  Plaintiff  was  entirely  free 
from  fault,  and  drank  the  soda  water,  thinking  it  was  safe  to  do  so. 
Plaintiff  suffered  great  physical  pain  while  the  glass  was  in  his 
stomach  and  in  having  it  extracted  therefrom,  "  and  plaintiff  suf- 
fered untold  mental  agony  between  the  time  he  drank  the  soda 
water,  when  he  swallowed  the  said  glass,  and  before  he  could  have 
the  said  glass  taken  from  his  stomach,  fearing  that  an  untimely  death 
would  be  the  result  of  the  glass  cutting  him  on  the  inside;  and 
plaintiff  still  fears  that  he  may  yet  suffer  torture  from  injuries  sus- 
tained by  the  glass  cutting  him  on  the  inside,  or,  perhaps,  from  some 
of  the  glass  which  might  not  have  been  taken  from  his  stomach  and 
which  is  still  in  plaintiff's  stomach,  and  which  may  yet  cause  plain- 
tiff's death.  The  suspense -and  agony  which  plaintiff  suffers  from 
what  may  yet  be  the  dreaded  results  of  this  injury  are  great,  and 
render  plaintiff  almost  paralyzed  with  fear."  Damages  were  laid 
in  the  sum  of  $2,000.  By  amendment  it  was  alleged  that  it  was  cus- 
tomary to  drink  bottled  soda  water  from  the  bottle,  and  that  the  de- 
fendant was  aware  of  this  custom.  The  defendant  demurred  gen- 
erally and  specially  —  the  grounds  of  special  demurrer  being  that 
the  petition  endeavors  to  join  inconsistent  causes  of  action,  one  an 
action  on  an  implied  warranty  and  the  other  an  action  in  tort ;  that 
no  physical  injury  is  alleged;  that  the  petition  fails  to  allege  the 
size  or  kind  of  glass  that  it  is  alleged  was  swallowed;  that  it  does, 
not  appear  whether  the  plaintiff  was  a  purchaser  or  a  donee  of  the 
bottle  of  soda  water  drunk  by  him ;  that  there  is  no  allegation  as  to 
the  manner,  time,  or  place  of  defendant's  negligence,  nor  that  the 
defendant  intended  the  bottles  containing  the  soda  water  to  be  used 
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as  drinking  vessels;  and  that  the  allegations  as  to  the  plaintiff's 
apprehensions  of  what  might  have  existed  or  developed,  or  might 
in  the  future  exist  or  develop,  "  were  irrelevant  and  illegal."  The 
court  sustained  the  demurrer  generally,  and  dismissed  the  petition, 
whereupon  the  plaintiff  excepted. 

J.  L.  Callaway  Thomson,  for  plaintiff  in  error. 

W.  H.  Barrett,  for  defendant  in  error. 

Candler,  J.  (after  making  the  foregoing  statement).  —  i.  When 
a  manufacturer  makes,  bottles,  and  sells  to  the  retail  trade,  to  be 
again  sold  to  the  general  public,  a  beverage  represented  to  be  re- 
freshing and  harmless,  he  is  under  a  legal  duty  to  see  to  it  that  in 
the  process  of  bottling  no  foreign  substance  shall  be  mixed  with 
the  beverage  which,  if  taken  into  the  human  stomach,  will  be  in- 
jurious. The  case  of  Woodward  v.  Miller,  119  Ga.  618,  46  S.  E. 
Rep.  847,  64  L.  R.  A.  932,  100  Am.  St.  Rep.  188,  is  hardly  in  point; 
for  in  that  case  the  manufacturer  knew  of  the  defect  and  fraudu- 
lently concealed  it  from  the  purchaser.  Blood  Balm  Co.  v.  Cooper, 
83  Ga.  457,  10  S.  E.  Rep.  118,  5  L.  R.  A.  612,  20  Am.  St.  Rep.  324, 
while  differing  somewhat  as  to  its  facts,  furnishes  strong  reasoning 
to  support  the  principle  announced.  The  composition  of  patent  or 
proprietary  medicines  is  usually  shrouded  in  mystery,  and  it  is  gen- 
erally understood  that  many  such  remedies  contain  ingredients 
which,  if  taken  in  sufficient  quantities,  will  produce  injurious  results 
upon  the  person  taking  them.  If,  then,  one  who  buys  a  patent . 
medicine  may  rely  upon  the  obligation  of  the  manufacturer  not  to 
place  therein  ingredients  which,  if  taken  in  the  prescribed  doses, 
will  injure  his  health,  certainly  the  purchaser  of  an  alleged  harmless 
and  refreshing  beverage  should  have  the  right  to  rest  secure  in  the 
assumption  that  he  will  not  be  fed  on  broken  glass.  It  does  not 
matter  that  the  plaintiff  in  the  present  case  did  not  buy  the  soda 
water  from  the  defendant,  or  that  there  was  no  privity  of  relation- 
ship between  them.  The  duty  not  negligently  to  injure  is  due  by  the 
manufacturer,  in  a  case  of  the  particular  character  of  the  one  under 
consideration,  not  merely  to  the  dealer  to  whom  he  sells  his  product, 
but  to  the  general  public  for  whom  his  wares  are  intended.  On  this 
subject,  see  also  Blood  Balm  Co.  v.  Cooper,  supra, 

2.  It  follows  from  what  has  been  ruled  that  the  court  below  erred 
in  sustaining  the  general  demurrer.  We  are  equally  clear  that 
many  of  the  grounds  of  the  special  demurrer  are  without  merit. 
While  the  petition  contains  the  wholly  unnecessary  allegation  that 
the  dealer  who  purchased  the  soda  water  from  the  defendant  relied 
upon  its  implied  warranty  that  the  drink  was  harmless,  the  suit 
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cannot  by  any  possibility  be  construed  as  one  upon  a  warranty,  as 
it  is  plainly  an  action  in  tort.  While  there  is  no  distinct  allegation 
of  permanent  disability,  the  physical  suffering  of  the  plaintiff,  grow- 
ing out  of  the  swallowing  of  the  glass  and  its  removal  from  his 
stomach,  was  set  out  with  sufficient  deiiniteness  to  furnish  a  basis 
of  recovery;  and  there  was  no  lack  of  the  required  definiteness  as 
to  the  time,  place,  and  manner  of  the  defendant's  negligence.  In 
the  latter  particular  the  case  differs  from  Hudgins  v.  Coca  Cola 
Bottling  Co.,  122  Ga.  695,  50  S.  E.  Rep.  974,  in  that  there  the 
petition  was  entirely  silent  as  to  what  constituted  the  negligence 
complained  of,  while  here  it  is  distinctly  alleged  that  the  defendant 
was  negligent  in  leaving  glass  in  the  bottle  when  it  was  filled.  A 
somewhat  peculiar  ground  of  demurrer  is  the  one  which  seeks  to 
place  upon  the  plaintiff  the  onus  of  showing  "  the  size  and  kind  of 
glass  "  that  he  swallowed.  Courts  have  gone  far  in  requiring  par- 
ticularity of  pleading ;  but  we  are  not  aware  of  any  rule  which  would 
require  a  man  who  has  unconsciously  swallowed  several  pieces  of 
glass  to  make  a  note  of  the  shape,  size,  color,  and  character  of  the 
pieces  after  they  have  been  removed  from  his  stomach,  in  order  to 
describe  them  in  bringing  suit  to  recover  from  the  one  who  is 
responsible  for  his  having  swallowed  them.  It  was  not  necessary 
to  allege  that  the  defendant  intended  that  the  bottles  containing  its 
soda  water  should  be  used  as  drinking  vessels.  It  is  sufficient  for 
the  purpose  of  this  suit  that  such  was  the  custom  and  it  was  cog- 
nizant thereof. 

The  only  remaining  point  to  be  considered  is  whether  or  not  the 
plaintiff  in  this  case  can  recover  for  mental  suffering  growing  out 
of  his  injury,  and,  if  so,  to  what  extent.  It  is  a  familiar  principle 
that,  where  a  physical  injury  has  been  sustained,  the  person  injured 
may  recover  for  mental  suffering  caused  by  or  growing  out  of  his 
bodily  hurt.  One  may  not  recover,  however,  for  mental  suffering 
which  is  not  reasonable,  or  which  is  merely  fanciful.  It  can  hardly 
be  disputed  that  a  reasonable  fear  of  death  constitutes  mental  suffer- 
ing of  a  very  keen  sort.  It  is  not  unreasonable,  we  think,  for  one 
who  has  swallowed  several  pieces  of  glass  to  entertain  a  very  vivid 
and  poignant  apprehension  of  an  untimely  end;  and  the  mental 
anguish  caused  by  this  dread  may  constitute  an  element  of  damage 
in  a  suit  for  damages  on  account  of  the  physical  injury.  But  after 
the  glass  has  been  removed  from  his  stomach,  and  he  is  apparently 
restored  to  his  former  condition  of  health  and  vigor,  his  fears,  so 
far  as  a  damage  suit  are  concerned,  should  cease.  He  may  not 
continue  for  an  indefinite  period  to  vex  his  soul  with  dread  on  ac- 
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count  of  having  been  "  cut  on  the  inside,"  and  hold  the  defendant 
liable  for  his  apprehensions.  It  follows,  therefore,  that  so  much  of 
the  petition  as  seeks  to  recover  on  account  of  mental  suffering  en- 
dured since  the  glass  was  removed  from  the  plaintiff's  stomach 
should  be  stricken;  and  direction  is  given  that,  when  the  case  is 
tried  again,  the  special  demurrer  be  sustained  in  so  far  as  it  attacks 
this  portion  of  the  petition. 
Judgment  reversed,  with  direction.    All  the  justices  concurring. 


HILL  V.  LOUISVILLE  &  N.  R.  CO.  ET  AL. 

Supreme  Court,  Georgia,  November,  1905. 


CARRIER  AND  PASSENGER  — PERSON  AFTER  ASSISTING 
PASSENGER  INJURED  WHILE  ALIGHTING  FROM  TRAIN. 
—  1.  Where  it  was  the  custom  of  a  railway  company,  at  a  given  station 
on  its  line  of  road,  to  allow  persons  to  get  into  its  cars  for  the  purpose 
of  assisting  passengers  boarding  the  same,  and  also  customary  for  it 
to  give  certain  signals  before  the  starting  of  the  train,  in  order  that 
such  persons  might  safely  alight,  the  company  was  not  liable  for  the 
death  of  one  who  boarded  its  train  for  such  purpose,  and  who,  in 
attempting  voluntarily  to  alight  from  the  train  after  it  had  started 
without  the  usual  signals,  was  by  a  sudden  jerk  of  the  train  thrown 
under  it  and  killed,  when  neither  the  conductor  nor  any  other  employee 
of  the  company  had  notice  of  the  purpose  of  the  deceased  in  boarding 
the  train,  or  of  his  intention  or  attempt  to  alight  therefrom. 

PLEADING  — DEMURRER  — CAUSE  OF  ACTION.  — 2,  It  is  the 
duty  of  the  trial  judge  to  pass  on  the  suf!iciency  of  the  facts  alleged 
in  a  petition  to  show  a  cause  of  action  in  the  plaintiffs  favor,  when 
this  question  is  raised  by  demurrer,  although  the  case  be  one  wherein 
the  plaintiff  seeks  to  recover  damages  alleged  to  have,  been  sustained 
in  consequence  of  the  negligence  of  the  defendant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Columbia  County ;  H.  C.  Hammond, 
Judge. 

Action  by  Ida  Hill,  administrator,  against  the  Louisville  &  Nash- 
ville Railroad  Company  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    AMrmed. 

The  petition  of  Mrs.  A.  E.  Amaker  made  the  following  allega- 
tions: The  Georgia  Railroad  &  Banking  Company  is  a  domestic 
corporation,  owning  a  line  of  railway  in  Columbia  county.  Ga., 
which  is  operated  by  its  lessees,  the  Louisville  &  Nashville  Railway 
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Company  and  the  Atlantic  Coast  Line  Railroad  Company,  under  the 
name  of  the  Georgia  Railroad  Company.  Petitioner  was  the  mother 
of  W.  A.  Amaker,  an  unmarried  son,  upon  whom  she  was  entirely 
dependent  for  support,  and  who  actually  contributed  to  her  support. 
On  a  specified  day  he  went  to  Harlem,  a  station  on  defendants'  road, 
in  Columbia  county  for  the  purpose  of  assisting  his  sister-in-law  and 
three  small  children  in  boarding  defendant's  train  there  as  passen- 
gers. The  train  was  behind  schedule  time,  and  as  it  approached  the 
station  he,  his  sister-in-law,  and  the  three  children  ranged  them- 
selves beside  the  track,  where  passengers  usually  board  the  train, 
and  as  soon  as  the  train  stopped  they  proceeded  with  all  due  haste 
to  board  it.  When  he,  "  with  all  due  haste  and  diligence,  had  gotten 
the  children  and  bundles  inside  the  door  of  the  car,  and  a  seat  or 
two  therefrom,  and  before  either  the  mother  or  children  were  seated, 
and  before  he  could  deposit  the  bundles,  said  train  of  cars  slowly 
started  in  motion,  whereupon  he  threw  the  bundles  down  and  rushed 
out  of  the  car,  by  the  door  by  which  he  had  entered,  onto  the  plat- 
form and  down  the  steps,  attempting  with  due  diligence  to  alight 
therefrom;  [and]  while  in  the  act  of  alighting  with  due  caution  a 
sudden  lurch  or  jerk  of  the  train  threw  him  to  the  ground,  and  his 
right  leg  was  caught  under  the  train  of  cars,  crushed,  and  mangled, 
producing  injuries  "  from  which  he  died  in  a  few  hours.  When  the 
train  reached  Harlem  there  were  a  number  of  passengers  to  get  on 
and  off.  Neither  the  conductor  nor  any  of  the  train  employees 
came  to  assist  the  sister-in-law  of  petitioner's  son  and  her  children 
to  get  aboard,  "  although  the  conductor,  flagman,  and  other  em- 
ployees saw  them,  or  could  have  seen  them,  in  the  act  of  boarding 
the  cars  and  after  they  entered  the  cars.  *  *  *  It  was  the  custom 
of  said  conductor  and  the  other  employees  of  said  train  of  cars, 
and  the  custom  of  the  defendant  in  all  its  passenger  trains,  in  re- 
ceiving passengers  at  said  station,  before  the  train  started,  to  halloa, 
^  All  aboard ! '  to  ring  the  bell  or  blow  the  whistle  of  the  engine, 
so  as  to  put  persons  assisting  passengers  to  board  the  cars,  and  any 
other  persons  not  passengers,  and  passengers  intending  to  alight 
from  the  cars,  on  notice  to  leave  the  cars;  but  no  notice  of  this 
kind  or  any  other  kind  was  given  before  the  train  of  cars  was  put 
in  motion.  It  is  the  custom  of  said  defendant  to  permit  persons  not 
passengers  to  enter  its  cars  at  stations  to  assist  passengers  to  board 
its  cars  and  to  alight  therefrom."  The  train  did  not  stop  at  the 
station  a  reasonable  time  to  allow  passengers  to  board  the  cars,  nor 
to  allow  plaintiff's  son  to  assist  his  sister-in-law  and  her  children 
to  get  aboard ;  and  if  reasonable  time  had  been  given  him  he  would 
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have  alighted  in  safety.  "  At  the  time  of  his  injury  he  was  in  the 
exercise  of  ordinary  care  and  diligence,  and  could  not  have  avoided 
his  injuries,  which  resulted  in  his  death,  by  the  exercise  of  ordinary 
care  and  diligence."  His  age  and  earning  capacity  were  set  out, 
as  well  as  the  amount  of  damages  claimed.  The  plaintiff  died  pend* 
ing  the  suit,  and  Ida  Hill,  her  administratrix,  was  made  party  plain- 
tiff. A  general  demurrer  to  the  petition  was  sustained,  and  the 
plaintiff  excepted. 

Henry  C.  Roney,  for  plaintiff  in  error. 

Jos.  B.  &  Bryan  Gumming,  for  defendant  in  error. 

Fish,  C.  J.  —  By  reference  to  the  petition  it  will  be  seen  that  the 
allegations  of  negligence,  briefly  stated,  were:  i.  That  it  was  the 
custom  of  the  defendants  to  allow  persons  to  enter  the  cars,  in 
order  to  assist  passengers  boarding  the  train,  and,  before  starting 
the  train,  to  give  certain  signals  for  such  persons  to  get  off,  but 
on  this  occasion  none  of  the  usual  signals  were  given,  and  before 
Amaker,  who,  in  assisting  his  sister-in-law  and  her  children  with 
their  bundles,  had  entered  the  car,  could  deposit  the  bundles,  and 
while  he  was  standing  in  the  aisle  of  the  car,  the  train  started  off 
slowly,  it  not  having  stopped  a  reasonable  length  of  time  for  him  to 
render  such  assistance  and  leave  the  car  in  safety.  2.  That  upon  the 
starting  of  the  train  he  rushed  out  of  the  door,  onto  the  platform, 
and  down  the  steps  of  the  car,  to  alight  therefrom,  and  while  in  the 
act  of  alighting  with  due  caution  a  sudden  lurch  or  jerk  of  the 
train  threw  him  to  the  ground,  causing  the  injuries  from  which  he 
died.  Assuming,  as  we  must  in  passing  on  the  sufficiency  of  the 
petition  to  withstand  the  demurrer  thereto,  all  the  allegations  of 
negligence  on  the  part  of  the  defendants  to  be  true,  we  are  clearly 
of  opinion  that  no  cause  of  action  was  set  forth.  In  Simmons  v. 
Seaboard  Air  Line  R'y,  120  Ga.  225,  47  S.  E.  Rep.  570,  it  was 
held:  i.  If,  with  a  clear  chance  to  avoid  the  consequences  of  de- 
fendants* negligence  or  breach  of  duty,  the  plaintiff  voluntarily 
assumes  the  risk  occasioned  thereby,  such  conduct  on  his  part  is  not 
merely  contributory  negligence,  lessening  the  amount  of  damages, 
but  a  failure  to  avoid  danger,  defeating  the  right  to  recover.  2. 
The  fact  that  in  stepping  from  a  moving  train  the  plaintiff  may  not 
have  been  guilty  of  negligence  defeating  his  right  to  recover  does 
not  entitle  him  to  a  verdict,  unless  it  also  appears  that  the  carrier 
was  at  the  time  guilty  of  negligence  which  was  the  proximate  cause 
of  the  plaintiffs  injury."  As  was  said  by  Mr.  Justice  Lamar  in 
rendering  the  opinion  in  that  case,  it  is  ordinarily  a  question  for  the 
jury  to  determine  whether  it  is  negligence,  barring  a  recovery,  for 
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a  passenger  to  step  from  a  moving  train;  and  a  number  of  cases 
were  cited  wherein  this  court  decided  such  conduct  did  not  pre- 
vent a  recovery,  when  the  passenger  was  injured  as  the  result  of  a 
sudden  and  negligent  jerk  of  the  train  while  he  was  in  the  act  of 
alighting.  "  But  in  all  of  these  cases  it  will  be  seen  that  the  mere 
fact  that  the  passenger  may  not  have  been  guilty  of  negligence 
was  not  the  basis  of  his  right  to  recover.  Even  if  he  was  free  from 
fault  in  stepping  from  the  moving  train,  that  did  not  make  the  com- 
pany liable.  It  has  also  to  appear  that  the  carrier  was  guilty  of 
negligence,  and  that  negligence  must  have  been  shown  to  be  the 
cause  —  the  proximate  cause  —  of  the  injury.  Hard  wick  v.  Georgia 
R.  Co.,  85  Ga.  509  (9  Am.  Neg.  Cas.  193),  11  S.  E.  Rep.  832." 
The  negligence  of  the  defendants,  in  the  case  now  under  consid- 
eration, was  the  starting  of  the  train  too  soon  and  without  giving 
the  usual  signals.  After  such  negligence  came  into  existence  and 
after  Amaker  was  fully  aware  of  it,  he,  rather  than  to  go  back 
in  the  car  and  rely  on  his  right  of  action,  if  he  had  any,  for  proxi- 
mate damages  resulting  to  him  from  such  negligence  (Simmons 
V,  Seaboard  Air  Line  R'y,  supra),  voluntarily  took  the  risk  of 
alighting  from  the  moving  train.  The  petition  alleged  that  Amaker 
assisted  Mrs.  Attaway,  his  sister-in-law,  and  her  children,  with 
their  bundles,  in  boarding  the  train  at  the  usual  place  for  passen- 
gers to  get  on;  "that  there  were  a  number  of  passengers  to  get 
off,  and  a  number  to  board  the  cars ;  that  neither  the  conductor  of 
said  train  nor  any  of  the  employees  thereof  appeared  to  assist  Mrs. 
Attaway  and  her  children  to  board  the  same^  although  the  con- 
ductor, flagman,  and  other  employees  saw  them,  or  could  have  seen 
them,  in  the  act  of  boarding  the  cars  and  after  they  entered  the 
cars."  Even  if  from  these  allegations  it  could  be  legitimately  in- 
ferred that  the  conductor  or  any  employee  of  the  defendants  knew 
that  Amaker  had  boarded  the  train,  there  was  certainly  nothing  in 
the  petition  to  show  that  the  conductor,  or  any  other  employee  of 
the  defendants,  knew  that  he  got  aboard  merely  to  assist  his  rela- 
tive and  her  children,  and  that  he  did  not  intend  to  accompany 
them  on  their  journey. 

No  employee  of  the  defendants  knew,  so  far  as  the  petition  shows, 
of  Amaker's  intention,  or  of  his  attempt  to  alight,  and  therefore  no 
opportunity  was  given  defendants'  employees,  by  skilful  handling 
of  the  locomotive  and  train,  to  guard  against  a  sudden  jerk  as  he 
was  in  the  act  of  alighting.  The  jerk  was  not  alleged  to  be  negli- 
jgent,  and  he  was  bound  to  anticipate  the  usual  jerks  incident  to 
the  running  of  the  train. 
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Granting  that  the  defendants  owed  Amaker  the  duty  of  stopping 
the  train  a  reasonable  length  of  time  for  him  to  assist  his  relatives 
in  boarding  it  and  securing  seats,  or  depositing  their  bundles,  and 
for  him  to  then  alight,  and  that  they  owed  him  the  further  duty 
of  giving  the  usual  signals  to  alight,  and  that  they  failed  to  perform 
such  duties,  it  is  clear  that  their  negligence  in  these  respects  was 
not  the  proximate  cause  of  his  injuries.  He  knew  of  such  prior 
negligence  of  the  defendants,  and  had  full  opportunity  to  escape 
its  consequences.  With  such  clear  chance,  he  chose  not  to  avoid, 
but  to  risk,  the  danger  of  alighting  from  the  moving  train,  and,  as 
was  said  in  Simmons  v.  Seaboard  Air  Line  R'y  Co.,  supra:  **  This 
was  not  contributory  negligence  lessening  the  damages,  but  the 
failure  to  avoid  a  known  danger  which  defeats  [a]  right  to  recover  " 
for  his  death.  That  the  plaintiff  was  not  entitled  to  recover  on  the 
allegations  of  the  petition,  see  Coleman  v.  Georgia  R.  &  B.  Co.,  84 
Ga.  I,  2  Am.  Neg.  Cas.  429,  10  S.  E.  Rep.  498,  and  McLarin  v. 
Atlanta  &  West  Point  R.  Co.,  85  Ga.  504,  2  Am.  Neg.  Cas.  443,  1 1 
S.  E.  Rep.  840.    In  this  connection,  see  also  Meeks  v.  Atlantic  & 

B.  R.  Co.,  122  Ga.  266,  50  S.  E.  Rep.  99.     In  Suber  v.  Georgia, 

C.  &  N.  R'y  Co.,  96  Ga.  42,  23  S.  E.  Rep.  387,  relied  on  by  counsel 
for  plaintiff  in  error,  it  appeared  that  the  conductor  of  the  train 
knew  of  Suber's  intention  to  assist  his  relatives  in  boarding  the  train 
and  that  he  did  not  intend  to  become  a  passenger. 

2.  Counsel  for  plaintiff  in  error  contended  that,  as  the  case  in- 
volved the  question  of  negligence,  the  judge  should  have  submitted 
it  to  the  jury,  and  it  was  error  for  him  to  decide  the  question.  It 
is  the  duty  of  the  trial  judge  to  pass  upon  the  sufficiency  of  the 
facts  alleged  in  a  petition  to  show  a  cause  of  action  in  the  plaintiff's 
favor,  when  this  question  is  raised  by  demurrer,  although  the  case 
be  one  wherein  the  plaintiff  seeks  to  recover  damages  alleged  to 
have  been  sustained  in  consequence  of  the  defendants*  negligence. 
Jarrett  v.  Atlanta  &  West  Point  R.  Co.,  83  Ga.  347, 14  Am.  Neg.  Cas. 
238n,  9  S.  E.  Rep.  681. 

Judgment  affirmed.    All  the  justices  concur. 
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CENTRAL  OF  GEORGIA  RT  CO.  v.  HALL  ET  al, 

Supreme  Court,  Georgia,  November,  1905. 


COMMON  CARRIERS  —  LOSS  OF  FREIGHT  —  LIMITING  LIA- 
BILITY BY  SPECIAL  CONTRACT. -.  I.  A  common  carrier  cannot 
limit  his  legal  liability  by  any  notice  given,  either  by  publication,  or 
by  entry  on  receipts  given  or  tickets  sold.  By  special  contract  he  may 
relieve  himself  of  his  common-law  liability  as  an  insurer,  and  may 
contract  against  liability  arising  from  certain  losses  which  do  not 
involve  negligence  of  the  carrier  or  his  servants;  but  he  cannot,  even 
by  special  contract,  exempt  himself  from  liability  for  loss  of  goods 
intrusted  to  him,  where  the  loss  arises  from  his  negligence  or  that  of 
his  servants. 

SAME  — LIVE  STOCK  SHIPMENT.  — 2.  A  common  carrier  of  goods 
which  transports  live  stock  is  as  to  the  latter  property  also  a  common 
carrier.  There  are,  however,  certain  inherent  differences  between  live 
stock  and  inanimate  property  offered  for  transportation. 

SAME  — LIABILITY  FOR  GROSS  NEGLIGENCE. —  3.  A  carrier  of 
live  stock  may  by  special  contract  so  limit  its  liability  for  loss  or 
damages  that  it  will  be  liable  only  in  the  event  that  it  is  guilty  of  gross 
negligence. 

SAME  — LIMITATION  AS  TO  VALUE.— 4.  A  railway  company,  in 
its  capacity  as  a  common  carrier,  may,  as  a  basis  for  fixing  its  charges 
and  limiting  the  amount  of  its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment,  embracing  an  actual  and 
bona  Ude  agreement  as  to  the  value  of  the  property  to  be  transported; 
and  in  such  case  the  latter,  when  loss,  damage,  or  destruction  occurs, 
will  be  bound  by  the  agreed  valuation.  But  a  mere  general  limitation 
as  to  the  value,  expressed  in  a  bill  of  lading,  and  amounting  to  no 
more  than  an  arbitrary  preadjustment  of  the  measure  of  damages,  will 
not.  though  the  shipper  assent  in  writing  to  the  terms  of  the  document, 
serve  to  exempt  a  negligent  carrier  from  liability  for  the  true  value. 

SAME.  —  5.  Where  there  is  an  issue  of  fact  as  to  whether  there  was  an 
actual  bona  Me  valuation  or  a  mere  arbitrary  effort  to  limit  liability, 
the  question  is  one  for  the  jury;  but  where  the  written  contract  shows 
that  it  falls  within  the  latter  description,  and  there  is  no  issue  of  fact 
on  that  subject,  it  is  proper  for  the  court  to  construe  the  contract. 

SAME  — FRAUD  OF  SHIPPER. —6.  The  evidence  in  this  case  was  not 
sufficient  to  show  the  perpetration  of  any  fraud  by  the  shipper  on  the 
company. 

SAME  —  ACT  OF  GOD.  —  7.  Where  the  common-law  rule  applies,  under 
which  no  excuse  avails  a  common  carrier  in  cases  of  loss  unless  it  was 
occasioned  by  the  act  of  God  or  the  public  enemies  of  the  State,  if  a 
locomotive  engineer  desired  to  leave  his  train  and  proceed  with  the 
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engine  some  distance  to  a  water  tank  for  the  purpose  of  obtaining 
water,  and  thereupon  caused  the  flagman  to  uncouple  the  engine  from 
the  cars,  which  were  left  standing  on  the  track  while  the  engineer,  in 
company  with  the  conductor  (who  had  authority  to  control  him)  and 
the  fireman,  proceeded  on  the  engine  to  the  water  tank,  obtained  the 
water,  and  returned  to  where  the  cars  were,  but  the  engineer  caused 
the  engine  to  run  at  such  a  rate  of  speed  as  to  be  evidently  dangerous, 
and  to  result  in  wrecking  one  of  the  cars,  and  causing  the  loss  of 
property  being  transported,  even  if  he  were  insane  at  the  time,  the  loss 
could  not  be  attributed  to  the  act  of  God,  within  the  meaning  of  the 
rule  of  law  referred  to,  so  as  to  excuse  the  carrier. 

SAME.  —  8.  The  meaning  of  "the  act  of  God'*  falling  within  the  rule 
discussed. 

SAME  — BURDEN  OF  PROOF.  — 9.  In  this  State  it  is  the  general  rule 
that,  in  order  to  avail  himself  of  the  act  of  God  as  an  excuse,  the 
burden  is  upon  the  common  carrier  to  establish  not  only  that  the  act 
of  God  ultimately  occasioned  the  loss,  but  that  his  own  negligence  did 
not  contribute  thereto. 

SAME  —  DILIGENCE  OF  CARRIER  —  EVIDENCE.  —  10.  Where, 
under  a  special  contract  for  the  shipment  of  live  stock,  the  common- 
law  liability  of  the  common  carrier  was  so  modified  that  the  carrier 
was  liable  for  injuries  arising  only  from  fraud  or  gross  negligence,  it 
was  admissible  to  defend  by  pleading  and  proving  that  its  engineer 
upon  the  train  on  which  the  goods  were  shipped  suddenly  became 
insane  at  the  time  of  the  transaction  complained  of;  and  it  would  be 
for  the  jury  to  say  whether  the  carrier  did  not  know,  or  could  not  by 
the  exercise  of  proper  care  have  known  of  it,  and  whether  it  exercised 
due  diligence  in  view  of  the  situation  and  circumstances  disclosed  by 
the  evidence. 

TRIAL  — ARGUMENT  OF  COUNSEL.  — 11.  Where  an  action  was 
brought  against  a  railroad  company  for  loss  alleged  to  have  arisen 
from  negligence,  and  the  defendant  in  its  answer  denied  the  negligence, 
and  some  two  years  thereafter,  pending  the  trial  of  the  case,  amended 
its  pleadings  by  setting  up  that  the  engineer  in  charge  of  its  engine 
became  suddenly  insane  at  the  time  of  the  transaction  complained  of, 
and  that  it  was  thereby  relieved  from  liability,  counsel  for  the  plaintiff 
could  legitimately  comment  upon  the  time  when  this  amendment  was 
made  and  this  defense  set  up. 

DAMAGES  —  ELEMENTS  —  INTEREST.  — 12.  Where  a  suit  is 
brought  for  damages  arising  from  the  destruction  of  property,  and 
there  is  a  basis  of  calculation  as  to  the  value,  interest  is  not  recoverable 
€0  nomine.  But  the  jury  may  consider  the  length  of  time  damages  have 
been  withheld,  the  character  of  the  tort,  the  conduct  of  the  defendant, 
and  all  the  circumstances  of  the  transaction,  and  may  in  their  discretion 
increase  the  amount  of  damages  by  adding  to  the  value  of  the  prop- 
erty destroyed  a  sum  equal  to  the  interest  on  such  value;  the  entire 
sum  found  being  rettirned  as  damages,  and  not  exceeding  the  amount 
sued  for. 
(Syllabus  by  the  Court.) 
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Error  from  Superior  Court,  Morgan  County. 

Action  by  J.  S.  Hall  and  others  against  the  Central  of  Georgia 
Railway  Company.  From  the  judgment  defendant  brings  error, 
and  plaintiffs  assign  cross-error.  Judgment  on  main  bill  of  excep- 
tions affirmed,  and  on  cross-bill  dismissed. 

Hall  and  Crawford  brought  suit  against  the  Central  of  Georgia 
Railway  Company  to  recover  damages  for  the  killing  of  a  mare. 
There  was  no  conflict  in  the  evidence  as  to  the  following  facts: 
One  White,  acting  for  the  plaintiffs,  who  were  the  owners  of  the 
mare,  shipped  her  from  Augusta  to  Bishop,  Ga.,  along  with  several 
other  horses,  over  the  defendant's  railroad.  The  train  came  to  a 
standstill,  and  was  divided  into  two  sections,  with  one  of  which  the 
engineer  proceeded.  At  a  point  on  the  road  the  engineer  said  that 
the  engine  was  out  of  water,  and  that  he  must  go  on  to  the  water 
tank.  The  engine  was  cut  loose  from  the  cars,  and  went  on  to 
the  tank,  where  water  was  obtained.  The  conductor  and  fireman 
accompanied  the  engineer.  On  the  return  the  speed  at  which  the 
engineer  ran  the  engine  was  twenty  or  twenty-five  miles  an  hour. 
The  conductor  warned  him  three  or  four  times  that  he  should  re- 
duce the  speed,  or  the  engine  would  run  into  the  cars.  He  replied 
that  he  knew  where  the  train  was.  There  was  a  collision.  The  car 
containing  the  mare  was  wrecked,  and  she  was  killed.  The  de- 
fendant denied  negligence,  and  pleaded  that  the  engineer  was 
stricken  with  sudden  insanity  at  the  time  and  while  the  transaction 
was  in  progress,  that  his  acts  were  due  thereto,  and  that  there  was 
no  negligence  on  the  part  of  the  defendant.  The  plaintiff  demurred 
to  the  plea,  but  the  demurrer  was  overruled.  Evidence  was  intro- 
duced as  to  the  market  value  of  the  horse.  The  jury  found  for  the 
plaintiff  $800.  The  defendant  moved  for  a  new  trial,  which  was 
denied,  and  it  excepted.  Plaintiff  filed  a  cross-bill  of  exceptions, 
complaining  of  the  allowance  of  the  plea  setting  up  a  sudden  access 
of  insanity,  and  the  refusal  to  sustain  the  demurrer  thereto.  The 
other  facts,  so  far  as  necessary,  are  stated  in  the  opinion. 

Dessan,  Harris  &  Harris,  for  plaintiffs  in  error. 

Samuel  H.  Sibley,  for  defendant  in  error. 

Lumpkin,  J.  — 1-3.  In  cases  of  loss  the  presumption  of  law  is 
against  a  common  carrier,  and  no  excuse  avails  him  unless  it  was 
occasioned  by  the  act  of  God  of  the  public  enemies  of  the  State. 
"A  common  carrier  cannot  limit  his  legal  liability  by  any  notice 
given,  either  by  publication,  or  by  entry  on  receipts  given  or  tickets 
sold.  He  may  make  an  express  contract,  and  will  then  be  governed 
thereby.    Civ.  Code.  1895,  sees.  2264,  2276.    Construing  these  two 
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sections  together,  the  latter  does  not  intend  to  permit  a  common 
carrier  to  relieve  himself  of  the  duty  of  exercising  diligence,  but 
by  special  contract  to  relieve  himself  of  his  common-law  liability 
as  an  insurer,  and  to  contract  against  liability  arising  from  certain 
losses  which  do  not  involve  negligence  of  the  carrier  or  his  servants. 
The  requirement  of  diligence  on  the  part  of  a  common  carrier  is  one 
involving  public  policy,  and  it  would  be  contrary  to  such  policy  to 
allow  him  to  relieve  himself  from  his  duty  in  this  regard  by  con- 
tract. A  common  carrier  cannot,  therefore,  by  special  contract 
exempt  himself  from  liability  for  loss  of  goods  intrusted  to  him, 
where  the  loss  arises  from  his  own  negligence.  Berry  v.  Cooper, 
28  Ga.  543;  Purcell  v.  Southern  Exp.  Co.,  34  Ga.  315;  Southern 
Exp.  Co.  V,  Purcell,  37  Ga.  103  [2],  92  Am.  Dec.  53;  Western  & 
Atlantic  R.  Co.  v.  Exposition  Cotton  Mills,  81  Ga.  522,  7  S.  E. 
Rep.  916,  2  L.  R.  A.  102;  Georgia  R.  Co.  v,  Gann  &  Reaves,  68  Ga. 
350;  Central  R.  Co.  v.  Pickett  &  Blair,  87  Ga.  734,  13  S.  E.  Rep. 
750.  In  Savannah,  F.  &  W.  R'y  Co.  v.  Sloat,  93  Ga.  803,  20  S.  E. 
Rep.  219,  it  was  said  that  the  question  as  to  how  far  a  shipper 
might,  by  express  agreement  signed  by  him,  contract  against  lia- 
bility on  the  part  of  a  common  carrier  for  injuries  arising  from 
i>€gligence,  was  still  an  open  question.  But  in  the  next  case  re- 
ported in  the  same  volume  it  was  said :  "  But  carriers  cannot  by  any 
special  contract  exempt  themselves  from  liability  for  loss  occasioned 
by  their  negligence."  Georgia  R.  Co.  v.  Keener,  93  Ga.  808,  21 
S.  E.  Rep.  287,  44  Am.  St.  Rep.  197.  The  carrier  referred  to  was 
a  common  carrier.  See  also  Wood  v.  Southern  Exp.  Co.,  95  Ga. 
451,  452,  22  S.  E.  Rep.  535;  Central  R'y  Co.  v.  Murphey  &  Hunt, 
113  Ga.  514,  38  S.  E.  Rep.  970,  53  L.  R.  A.  720.  This  ruling  is  not 
dependent  upon  our  statute,  but  accords  with  the  decisions  of  other 
courts,  though  it  is  not  universally  so  held.  6  Cyc.  387,  388.  A 
common  carrier  of  goods  which  transports  live  stock  is  as  to  the 
latter  property  also  a  common  carrier.  Hutchinson  on  Carriers  (2d 
ed.),  sec.  221 ;  5  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  428.  It  has 
nevertheless  been  held  that  a  carrier  of  live  stock  may  by  special 
contract  so  limit  its  liability  for  loss  or  damage  that  it  will  be  liable 
only  in  the  event  it  is  guilty  of  gjoss  negligence.  Cooper  v,  Raleigh 
&  G.  R.  Co.,  no  Ga.  659,  36  S.  E.  Rep.  240;  Georgia  R.  Co.  v. 
Spears,  66  Ga.  485,  42  Am.  Rep.  81 ;  Central  R.  Co.  v.  Bryant,  73 
Ga.  722 ;  Cincinnati  R'y  Co.  v,  Disbrow,  76  Ga.  253.  If  it  were  an 
original  question,  it  might  well  be  argued  that  it  is  somewhat 
anomalous  to  hold  that  such  a  carrier  is  a  common  carrier  of  live 
stock,  that  extraordinary  diligence  is  required  of  it,  now  so  declared 
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in  the  statutes  of  this  State,  and  that  it  is  contrary  to  public  policy 
to  allow  a  common  carrier  to  contract  against  liability  resulting  from 
its  own  negligence,  and  yet  to  say  that  in  regard  to  live  stock  it 
may  contract  against  such  liability  except  as  to  gjoss  negligence. 
See  6  Cyc.  391,  392,  and  citations;  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  357;  E.  T.  Y.  &  G.  R.  Co.  v,  Johnston,  75  Ala. 
596-605,  51  Am.  Rep.  489.  But  the  ruling  seems  to  be  established 
in  this  State.  Perhaps  the  difference  between  live  stock  and  in- 
animate freight  may  furnish  the  basis  for  this  holding.  In  the  ca^e 
at  bar  the  contract  provided  that  the  owner  or  shipper  assumed  and 
released  the  railroad  from  "  all  other  damages  incident  to  railroad 
transportation  which  shall  not  have  been  caused  by  fraud  or  gross 
negligence  of  said  company."  This  became  the  measure  of  the 
negligence  which  would  render  it  liable.  The  presiding  judge,  in 
effect,  so  charged,  and  we  do  not  think  his  charge,  taken  as  a  whole, 
was  subject  to  the  criticisms  made  upon  it  as  to  this  point. 

4.  It  was  contended  that  under  the  contract  the  defendant  was 
not  liable  for  the  value  of  the  horse  beyond  the  sum  of  $125.  Was 
the  contract  relied  on  by  the  defendant  an  actual  bona  Ude  agree- 
ment as  to  the  value  of  the  property  lost,  or  was  it  a  mere  general 
limitation  as  to  the  value,  amounting  to  an  arbitrary  preadjustment 
of  damages  ?  The  former  would  be  valid ;  the  latter  not.  Central 
R'y  Co.  V.  Murphey,  113  Ga.  514,  38  S.  E.  Rep.  970,  53  L.  R.  A. 
720;  Georgia  R.  Co.  v.  Keener,  93  Ga.  808,  21  S.  E.  Rep.  287,  44 
Am.  St.  Rep.  197;  Georgia  Southern  R'y  Co.  v.  Johnson,  121  Ga. 
231,  48  S.  E.  Rep.  807.  The  contract,  which  was  included  in  the 
bill  of  affreightment  and  signed  by  the  agent  of  the  owner  and  the 
agent  of  the  company,  contained  the  following  provisions :  "  And 
it  is  further  agreed  that  should  any  damage  occur  for  which  the 
company  may  be  liable,  the  value  at  the  place  and  date  of  shipment 
shall  govern  the  settlement,  in  which  the  amount  claimed  shall  not 
exceed,  for  a  stallion  or  jack,  $200,  for  a  horse  or  mule,  $125,  cattle, 
$40,  other  animals,  $20."  This  was  upon  a  printed  blank  containing 
these  amounts  already  prepared.  It  did  not  purport  to  put  a  valua- 
tion upon  the  particular  horse  or  horses  shipped,  but  limited  the 
amount  to  be  claimed  for  any  horse,  regardless  of  its  real  or  esti- 
mated value,  to  $125.  It  had  a  prearranged  amount  to  which  its 
liability  should  be  limited  as  to  various  animals.  If  this  could  be 
treated  as  a  bona  -fide  estimate  or  valuation  as  to  the  horse  which 
was  killed,  it  might  equally  be  said  to  be  a  valuation  of  every  possible 
horse  which  might  be  shipped,  before  it  was  ever  seen  or  heard  of 
by  the  company's  agent.     The  expression  "  other  animals  $20  *' 
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would  thus  be  treated  as  being  a  bona  fide  valuation  of  any  other 
animal,  regardless  of  what  was  its  nature,  character,  or  actual  value. 
A  rabbit,  a  hog,  or  an  elephant  might  equally  fall  under  the  desig- 
nation of  "  other  animals,"  and  the  arbitrary  limitation  of  $20  would 
apply  equally  to  each  of  them.  Moreover,  it  will  be  noticed  that, 
in  case  of  loss,  the  company  does  not  agree  that  the  value  of  the 
horse  shall  be  fixed  at  $125,  but  the  agreement  is  that  "  the  amount 
claimed  shall  not  exceed  "  that  sum.  This  was  clearly  an  attempt 
to  limit  the  liability,  not  to  determine  value.  As  was  said  in  the 
opinion  in  Central  R'y  Co.  v,  Murphey :  "  Could  any  fair  and 
reasonable  mind  ever  reach  the  conclusion  that  there  was  between 
the  plaintiffs  and  the  defendant  any  agreement  at  all  respecting 
the  value  of  this  particular  car  load  of  grapes,  or  that  there  was  even 
a  remote  intention  to  make  such  an  agreement  ?  " 

5.  Should  the  presiding  judge  have  submitted  the  question  to  the 
jury  to  decide  as  to  whether  this  contract  amounted  to  an  actual 
bona  fide  valuation?  On  its  face,  it  did  not  do  so.  Outside  of  the 
paper,  there  was  no  evidence  of  any  actual  valuation  of  this  par- 
ticular horse.  It,  with  several  others,  was  delivered  to  the  railroad 
company  together  with  certain  sulkies,  which  seemed  to  have  in- 
dicated that  the  horses  were  to  be  used  otherwise  than  as  common 
draft  animals.  Eight  horses  were  also  shipped  in  two  cars,  and  an 
attendant  went  with  them.  No  inquiry  was  made  as  to  their  nature 
or  value.  The  company  had  two  kinds  of  blanks,  one  for  use  where 
live  stock  was  shipped  "  released,"  the  other  where  it  was  not.  An 
agent  of  the  defendant  asked  the  plaintiff's  agent  if  he  wished  to 
ship  the  horses  "  released,"  and,  upon  receiving  an  affirmative  an- 
swer, filled  one  of  the  blanks,  except  as  to  the  rate,  which  was  filled 
in  by  the  rate  clerk.  There  is  only  one  "  release  rate  "  for  horses. 
The  rate  clerk  has  the  classification  of  the  State  railroad  commis- 
sion, and  fills  in  the  rate  that  belongs  to  that  agreement.  A  witness 
for  the  defendant  testified  that  the  rate  was  fixed  at  $27  per  car 
between  the  points  included  in  the  transportation,  "  based  on  the 
valuation  of  $125,"  but  he  admitted  that  nothing  was  said  to  the 
shipper  as  to  valuation.  This  was  the  entire  transaction.  True, 
the  shipper  admitted  that  he  knew  that  if  he  had  named  a  higher 
valuation  on  the  horses  he  would  have  had  to  have  paid  a  higher 
rate,  and  that  if  he  had  not  shipped  "  released  "  the  rate  would  have 
been  much  higher.  But  there  was  nothing  in  what  transpired  be- 
tween the  parties  to  show  a  bona  Ude  effort  to  fix  a  value  on  the 
horse  which  was  killed,  or  on  any  or  all  of  the  horses.  Every 
shipper  who  is  asked  whether  he  will  ship  "  released  "  probably  knows 
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that  if  he  does,  not  do  so  the  rate  will  be  higher.  But  this  does  not 
change  an  effort  to  limit  liability  into  an  actual  valuation  of  property. 
The  construction  of  the  contract  made  hi  this  case  is  controlled  by 
the  decisions  in  Georgia  R.  Co.  v.  Keener,  supra,  and  Central  R'y 
Co.  V,  Murphey,  supra.  The  decision  in  Southern  R'y  Co.  v.  Homer, 
115  Ga.  381,  41  S.  E.  Rep.  649,  is  cited  to  sustain  the  contention  that 
the  case  should  have  been  submitted  to  the  jury.  In  that  case  it  is 
stated,  in  the  report  of  facts,  that  "  the  testimony  was  in  direct 
conflict  as  to  the  making  of  a  special  contract  of  shipment,  *  *  * 
and  that  Lee  [the  defendant's  agent]  gave  him  a  rate  based  on  a 
valuation  of  $100  for  the  horse,  and  explained  to  him  that  the  tariff 
required  an  addition  of  fifty  per  cent,  for  each  additional  $100  of 
valuation."  The  contract  contained  the  following  terms :  "  The 
said  shipper  or  the  consignee  is  to  pay  freight  thereon  to  the  said 

carrier  at  the  rate  of per ,  which  is  the  lowest  published 

tariff  rate,  based  upon  the  express  condition  that  the  carrier  as- 
sumes liability  on  the  said  live  stock  to  the  extent  only  of  the  follow- 
ing agreed  valuation,  upon  which  valuation  is  based  the  rate  charged 
for  the  transportation  of  the  said  animals,  and  beyond  which  valua- 
tion  neither  the  said  carrier  nor  any  connecting  carrier  shall  be 
liable  m  any  event.  *  *  *  jf  horses  or  mules,  not  exceeding 
100,  $100  each."  It  was  held  that,  under  the  terms  of  this  contract 
and  the  evidence  introduced,  an  issue  was  made  as  to  whether  in 
fact  there  was  a  valuation  or  an  arbitrary  preadjustment  of  dam- 
ages, and  that  this  was  properly  submitted  to  the  jury.  The  differ- 
ence between  submitting  to  the  jury  to  determine,  under  the  evi- 
dence, whether  terms  of  this  character  inserted  in  a  contract  of 
affreightment  constituted  a  bona  fide  and  actual  valuation  or  a  mere 
preadjustment  of  damages,  and,  on  the  other  hand,  submitting  to 
the  jury  the  construction  of  the  contract  alone,  which  plainly  on  its 
face  was  not  a  valuation,  but  an  effort  to  limit  damages,  is  clear. 
The  case  of  Central  R'y  Co.  v,  Glascock,  117  Ga.  938,  43  S.  E.  Rep. 
981,  is  also  cited  as  authority  to  show  that  the  present  case  should 
have  been  submitted  to  the  jury.  On  a  casual  inspection,  it  might 
appear  to  be  so,  but  an  examination  of  the  record  in  that  case  shows 
that  the  contract  contained  language  somewhat  similar  to  that  con- 
sidered in  the  case  of  Southern  R  y  Co.  v.  Homer,  supra.  After 
stating  that,  if  the  carrier  should  be  liable,  the  value  at  the  place 
and  date  of  shipment  should  govern  the  settlement,  in  which  the 
amount  claimed  should  not  exceed  certain  specified  sums,  it  was 
added :  "  Which  amounts,  it  is  agreed,  are  as  much  as  such  animals 
as  are  herein  agreed  to  be  transported  are  reasonably  worth,"  and 
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stamped  across  the  face  of  the  contract  was  the  statement :  "  The 
attention  of  shippers  has  been  called  to  the  terms,  conditions,  values, 
etc.,  herein  named."  These  facts  do  not  appear  as  fully  in  the 
printed  report  as  in  the  record  on  file  in  this  court.  This  made  a 
question  for  submission  to  the  jury.  In  the  case  at  bar  there  was 
nothing  to  show  that  there  had  been  an  actual  valuation. 

6.  It  was  contended  that  the  evidence  in  this  case  was  sufficient 
to  show  fraud  on  the  part  of  the  shipper,  and  that  the  question  of 
its  existeupe  should  have  been  submited  to  the  jury.  We  cannot 
concur  in  this  view.  There  is  nothing  to  show  that  there  was  any 
misrepresentation,  concealment,  or  artifice  which  would  deceive  the 
agent  of  the  carrier  as  to  the  nature  or  character  of  the  property. 
It  appears  to  have  been  openly  shipped,  and,  as  already  mentioned, 
in  such  a  way  as  to  indicate  that  the  horses  were  not  mere  common 
animals  shipped  in  car-load  lots.  They  were  open  to  the  inspection 
of  the  agent.  He  took  no  precaution,  and  asked  no  questions  as  to 
their  value.  He  asked  alone  as  to  whether  they  should  be  shipped 
"  released."  He  relied  on  the  making  of  the  contract,  which,  as  to 
this  point,  was  not  binding  under  the  law.  The  Civil  Code  of  1895 
(section  2290)  reads  as  follows:  "The  carrier  may  require  the 
nature  and  value  of  the  goods  delivered  to  him  to  be  made  known, 
and  any  fraudulent  acts,  sayings,  or  concealment  by  his  customers 
will  release  him  from  liability."  In  Southern  Exp.  Co.  v.  Everett, 
37  Ga.  688,  it  was  held  that  if  a  shipper  at  the  time  of  the  delivery 
of  the  goods  for  shipment  practices  any  fraudulent  acts,  sayings,  or 
concealment  upon  the  carrier  as  to  the  value  of  the  parcel,  or  resorts 
to  any  artifice  to  give  a  box  containing  a  valuable  diamond  breastpin 
a  mean  appearance,  and  thereby  induces  the  carrier  to  think  it  of 
trifling  value,  and  so  prevent  him  from  making  inquiries,  this 
would  operate  as  a  fraud,  and  relieve  him  from  liability.  In  Green 
V.  Southern  Exp.  Co.,  45  Ga.  305,  the  evidence  for  the  defendant 
was  to  the  effect  that  the  plaintiflF  valued  the  property  involved  in 
the  controversy  at  $100.  He  testified  that  he  shipped  a  trunk,  and 
was  asked  its  value,  but  failed  to  give  it.  In  Savannah,  F.  &  W. 
R'y  Co.  V,  Collins,  yy  Ga.  376,  3  S.  E.  Rep.  416,  4  Am.  St.  Rep. 
87,  the  property  was  shipped  as  a  bundle  of  bedding,  nothing  being 
said  about  wearing  apparel,  and  after  loss  the  shipper  sought  to 
recover  the  value  of  certain  wearing  apparel  claimed  to  have  been 
wrapped  up  in  the  bedding.  In  Southern  Exp.  Co.  v.  Wood,  98 
Ga.  268, 25  S.  E.  Rep.  436,  the  conduct  of  the  shipper  was  calculated 
to  mislead  the  agent  of  the  railroad,  and  conceal  .the  true  character 
of  the  contents  of  the  package  delivered  for  transportation.     In 
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Georgia  Southern  R*y  Co.  v.  Johnson,  121  Ga.  231,  48  S.  E.  Rep. 
807,  the  shippers  sent  candy  to  a  railroad  for  transportation.  It  was 
in  boxes,  and  the  contents  of  the  packages  were  unknown  to  the 
company.  Candy  could  be  shipped  in  either  of  two  classes,  having 
different  freight  rates.  The  shipper  classified  the  candy  as  of  the 
lower  grade,  and  thus  prepared  shipping  tickets,  using  a  form 
containing  the  words,  "  candy  released,  six  cts.  per  pound  valua- 
tion," and  obtained  a  lower  rate  of  freight.  On  this  the  railroad 
received  the  goods.  It  was  held  that,  upon  damage  or  loss  occurring, 
the  shippers  could  not  recover  at  a  higher  valuation  than  that  so 
fixed.  In  the  case  under  consideration  there  was  nothing  to  mislead 
the  carrier,  or  prevent  its  agents  from  making  inquiries  as  to  its 
value. 

7,  8.  The  defendant  pleaded  that  its  engineer  in  charge  of  its 
train  became  suddenly  insane,  and  lost  his  power  of  mental  control 
and  discretion ;  that  this  was  unknown  to  the  defendant,  or  any  of 
its  agents  or  employees,  until  after  said  transaction,  and  could  not 
have  been  known  to  it  by  the  exercise  of  all  the  diligence  required 
of  it  by  law;  and  that  all  the  acts  of  the  engineer  complained  of 
were  due  to  the  sudden  insanity,  which  developed  at  the  time  and 
while  the  transaction  was  going  on,  unmixed  with  any  negligence 
of  the  defendant.  The  plaintiff  demurred  to  this  plea,  and  the  de- 
murrer was  overruled.  The  court  charged,  in  effect,  that  if  the 
engineer  suddenly  became  insane,  and  thereby  became  demented  to 
such  an  extent  as  to  lose  his  reason,  and  render  him  totally  irre- 
sponsible for  his  act,  such  insanity,  and  acts  growing  out  of  it, 
would,  in  a  legal  sense,  be  the  act  of  God.  To  this  charge  the 
defendant  excepted.\  The  determination  of  the  defendant's  liability 
in  the  present  case  does  not  rest  upon  the  common-law  liability  of 
common  carriers  as  insurers,  but  upon  a  special  contract;  but  as 
the  judge  charged  as  above  stated,  and  the  question  has  been  argued 
before  us,  the  writer  deems  it  not  improper  to  discuss  the  case  as  it 
would  stand  at  common  law,  in  the  absence  of  a  limiting  contract. 

Much  learning  and  ability  has  been  expended  on  the  subject  of 
what  constitutes  an  "  act  of  God  "  which  will  relieve  a  common 
carrier.  Lord  Coke  made  frequent  use  of  the  expression,  applying 
it  to  death,  sudden  tempests,  and  the  like.  In  Forward  v.  Pittard, 
I  Term.  R.  27-33,  Lord  Mansfield  used  the  following  oft-quoted 
language :  "  Now  what  is  the  act  of  God  ?  I  consider  it  to  mean 
something  in  opposition  to  the  act  of  man,  for  everything  is  the 
act  of  God  that  happens  by  His  permission;  everything  by  his 
knowledge.    But  to  prevent  litigation,  collusion,  and  the  necessity 
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of  going  into  circumstances  impossible  to  be  unraveled,  the  law 
presumes  against  the  carrier,  unless  he  shows  it  was  done  by  the 
king's  enemies,  or  by  such  act  as  could  not  happen  by  the  interven- 
tion of  man,  as  storms,  lightning,  and  tempests."  Some  courts  have 
held  that  the  terms  "  act  of  God  "  and  "  inevitable  accident "  are 
synonymous,  but  others  have  held  that  there  was  a  distinction.  For 
interesting  discussions  and  illustration  of  acts  which  fall  within  the 
designation  "  acts  of  God  "  see  Pandorf  v.  Hamilton,  L.  R.  17  Q. 
B.  670;  Nugent  v.  Smith,  L.  R.  i  Com.  PI.  Div.  ^^  et  seq.;  Hays 
V,  Kennedy,  41  Pa.  378,  80  Am.  Dec.  627.  In  an  elaborate  and  able 
note  to  Coggs  v,  Bernard,  i  Smith's  L.  C.  (8th  ed.)  ^2  et  seq.,  the 
cases  are  reviewed,  and  it  is  said :  "  Upon  the  whole,  it  would  seem 
that  an  act  of  God  signifies  the  extraordinary  violence  of  nature, 
*  *  *  and  these  cases  now  express  the  more  commonly  recog- 
nized law,  that  the  act  of  God  which  excuses  the  carrier  must  be 
a  direct  and  violent  act  or  nature."  In  these  authorities  are  also 
discussed  the  terms  "  unavoidable  accident,"  "  inevitable  accident," 
"  perils  of  the  sea,"  and  similar  expressions,  frequently  used  in  bills 
of  affreightment.  See  also  Stroud's  Jud.  Diet.;  Bouvier's  Law 
Diet. ;  Black's  Law  Diet. ;  Anderson's  Law  Diet. ;  words  "  acts  of 
God,"  "common  carrier,"  and  citations;  3  Wood's  R'y  Law,  1574; 
2  Kent's  Com.  598;  5  Thomp.  Neg.  6456;  Story,  Bailm.  (9th  ed.), 
sec.  25.  In  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393,  the  lia- 
bility of  common  carriers  and  their  right  of  defense  on  the  ground 
that  the  injury  was  occasioned  by  the  "  act  of  God  "  was  considered. 
Nisbet,  J.,  in  the  opinion,  used  the  following  language :  "  Unavoid- 
able accidents  are,  in  our  opinion,  the  acts  of  God.  The  latter  words 
express  the  same  acts,  and  no  more  than  the  former ;  the  two  phrases 
mean  the  same  thing.  See  Story  on  Bailm.,  sees.  25,  511 ;  2  Kent's 
Com.  597.  What,  then,  are  acts  of  God  or  unavoidable  accidents? 
For  it  is  from  these  only  that  this  party  is  protected.  By  the  act 
of  God  is  meant  any  accident  produced  by  physical  causes  which  are 
irresistible,  such  as  lightning,  storms,  perils  of  the  sea,  earthquakes, 
inundations,  sudden  death,  or  illness.  Story,  Bailm.,  sec.  25 ;  2 
Kent's  Com.  597.  The  act  of  God  excludes  all  idea  of  human 
agency.  McArthur  &  Hurlbut  zk  Sears,  21  Wend.  190.  In  this  case 
it  is  said :  *  No  matter  what  degree  of  prudence  may  be  exercised 
by  the  carriers  or  his  servants,  although  the  delusion  by  which  it  is 
baffled  or  the  force  by  which  it  is  overcome  be  inevitable,  yet  if 
it  be  the  result  of  human  means  the  carrier  is  responsible.'  See  also 
Backhouse  v.  Sneed,  I  Murphy,  173;  Ewart  v.  Street,  2  Bailey, 
157,  23  Am.  Dec.  131 ;  Smyrl  v,  Niolon,  2  Bailey,  ^^2I,  23  Am.  Dec. 
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146."  In  Central  Line  of  Boats  v,  Lowe,  50  Ga.  509,  Judge  McCay^ 
delivering  the  opinion,  said :  "  There  is,  doubtless,  a  distinction  be- 
tween an  '  act  of  God  '  and  an  *  unavoidable  accident.'  The  former 
covers  only  natural  accidents,  such  as  lightning,  earthquakes,  tem- 
pests, and  the  like,  and  not  accidents  arising  from  the  negligence 
or  act  of  man."  In  Doster  v.  Brown,  25  Ga.  24-26,  71  Am.  Dec. 
153,  McDonald,  J.,  delivering  the  opinion,  said:  "While  every 
shower  of  rain  that  falls  upon  the  earth  is  the  act  of  God  in  con- 
tradistinction to  the  act  of  man,  yet  an  ordinary  freshet  is  not  the 
act  of  God,  in  the  legal  sense  which  protects  a  man  against  responsi- 
bility for  the  nonperformance  of  a  contract  like  that  made  by  this 
plaintiff."  See  also  Cannon  v.  Hunt,  113  Ga.  501-509,  38  S.  E. 
Rep.  983 ;  Young  v,  Waldrip,  91  Ga.  765,  18  S.  E.  Rep.  23 ;  Rich- 
mond R.  Co.  V,  White,  88  Ga.  805,  15  S.  E.  Rep.  802;  Carr  v. 
Houston  Warehouse  Co.,  105  Ga.  268,  31  S.  E.  Rep.  178.  In  the 
case  of  Mc Arthur  v.  Sears,  21  Wend.  190,  which  is  cited  as  author- 
ity in  the  case  of  Fisff  v.  Chapman,  supra,  a  steamboat  had  been 
driven  on  shore  by  a  previous  gale.  As  a  second  steamboat  later 
approached  the  harbor  at  night,  the  weather  was  hazy  and  snow  was 
falling.  Those  in  charge  were  misled  by  the  light  of  the  boat  on 
shore,  and  the  second  boat  struck  the  shoal.  It  was  held  not  to 
excuse  the  carrier.  In  Merritt  v,  Earle,  29  N.  Y.  115,  86  Am.  Dec. 
292,  it  is  said :  "  By  the  '  act  of  God '  is  meant  something  which 
operates  without  any  aid  or  interference  from  man.  When  the  loss 
is  occasioned  or  is  the  result  in  any  degree  of  human  aid  or  inter- 
ference, the  case  does  not  fall  within  the  exceptions  of  the  carrier's 
liability."  See  also  New  Brunswick  Steamboat,  etc.,  Co.  v.  Tiers, 
24  N.  J.  Law,  697,  64  Am.  Dec.  394.  The  maxim  that  "the  act  of 
God  is  so  treated  by  the  law  as  to  affect  no  one  injuriously  "  (actus 
Dei  nemini  facit  injuriam)  has  a  general  application,  and  is  not 
limited  to  cases  affecting  common  carriers.  Broom's  Legal  Maxims 
(8th  ed.)  229,  230.  Nevertheless,  in  16  Am.  &  Eng.  Encyc.  of  Law 
(2d  ed.)  622,  it  is  said:  "A  lunatic  is  not  responsible  for  crime^ 
because  he  is  not  a  free  agent,  capable  of  intelligent  voluntary  ac- 
tion, and  therefore  is  incapable  of  a  guilty  intent;,  but  in  a  civil 
action  for  an  injury  done  to  the  person  or  property  of  another,  the 
intent  is  generally  immaterial,  and  the  rule  is  that  an  insane  person 
is  liable  for  his  torts  the  same  as  a  sane  person,  except  for  those 
torts  in  which  malice,  and  therefore  intention,  is  a  necessary  in- 
gredient. *  *  *  In  respect  to  this  liability,  there  is  no  distinc- 
tion between  torts  of  nonfeasance  and  of  misfeasance,  and  con- 
sequently an  insane  person  is  liable  for  injuries  caused  by  his  tortious. 
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n^ligence.  Insane  persons  are  held  to  this  liability  on  the  prin* 
ciple  that  where  a  loss  must  be  borne  by  one  of  two  innocent  per- 
sons, it  shall  be  borne  by  him  who  occasioned  it.  This  position  is 
sustained  by  a  number  of  authorities.  Cooley  on  Torts  (2d  ed.) 
115,  m.  p.  99  et  seq.j  Cross  v.  Kent,  32  Md.  581 ;  White  v.  Farley, 
81  Ala.  563,  8  So.  Rep.  215;  Behrens  v.  McKenzie,  23  Iowa,  333, 
92  Am.  Dec.  428 ;  Avery  v.  Wilson,  (C.  C.)  20  Fed.  Rep.  856 ;  Krom 
V.  Schoonmaker,  3  Barb.  647 ;  Jewell  v.  Colby,  66  N.  H.  399,  24  AtL 
Rep.  902  (holding  that  the  damages  recoverable  are  limited  to 
compensation  for  actual  loss  sustained  by  the  injured  party) ;  Morse 
V.  Crawford,  17  Vt  499,  44  Am.  Dec.  349;  Williams  v.  Hays,  143 
N.  Y.  442,  38  N.  E.  Rep.  449,  26  L.  R.  A.  153,  42  Am.  St.  Rep. 
743;  Id.,  157  N.  Y.  541,  52  N.  E.  Rep.  589,  43  L.  R.  A.  253,  68 
Am.  St.  Rep.  797. 

When  the  case  of  Williams  v.  Hays  was  first  before  the  Court 
of  Appeals  of  New  York,  it  was  decided  that :  "  If  one  of  several 
owners  of  a  ship  is  in  charge  thereof  under  a  contract  with  the  others 
as  lessee  or  bailee,  and  on  his  attention  being  called  to  its  peril 
refuses  to  believe  in  such  peril,  though  apparent,  or  to  take  any 
measures  to  avert  it,  and  thereby  the  ship  is  lost,  he  is  answerable 
to  his  co-owners  for  his  negligence,  though  it  was  induced  by  his 
insanity  at  the  time."  Earle,  J.,  delivered  a  learned  opinion,  citing 
many  authorities  on  the  subject.  In  the  course  of  it  he  made  use  of 
this  expression :  "  If  the  defendant  had  become  insane  solely  in 
consequence  of  his  efforts  to  save  the  vessel  during  the  storm,  we 
would  have  had  a  different  case  to  deal  with."  When  the  case 
was  before  the  Court  of  Appeals  for  the  second  time,  it  was  held 
that  this  question  should  be  submitted  to  the  jury;  Bartlett,  J.,  dis- 
senting. Indeed,  a  little  reflection  will  suffice  to  show  that  the  injury 
in  this  case  could  not  fairly  be  considered  as  arising  from  the  act 
of  God.  For  this  defense  to  be  available  as  an  excuse  to  a  common 
carrier,  the  act  of  God  must  be  proximate  cause  of  the  loss  or  in- 
jury. Hutchinson  on  Carriers  (2d  ed.),  sees.  179,  i8oa.  If 
insanity  were  to  be  analogized  to  sudden  or  overpowering  illness, 
which  renders  it  impossible  for  a  person  to  perform  an  act  or  dis- 
charge a  duty,  nevertheless  in  this  case  the  act  of  God  was  not  the 
immediate  or  proximate  cause  of  the  loss,  unaffected  by  human 
agency.  If  insanity  be  treated  as  an  act  of  God,  it  was  not  insanity 
alone  which  killed  the  horse.  The  engineer,  conductor,  and  the 
flagman  were  all  concerned  in  separating  the  engine  from  the  cars, 
and  leaving  them  apparently  without  light  or  warning  signal  upon 
the  track.    The  engineer,  the  fireman,  and  the  conductor  all  went 
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together  to  the  water  tank.  The  engineer  set  the  engine  in  motion 
at  a  rapid  speed  while  returning  to  the  cars.  It  is  not  pretended 
that  he  was  stricken  with  illness  or  even  insanity  after  he  did  this, 
so  as  to  prevent  his  stopping  the  engine ;  but  the  contention  is  that, 
because  of  unsoundness  of  mind,  he  did  careless  or  reckless  acts. 
Suppose  that,  instead  of  having  killed  the  horse  by  the  collision, 
the  engineer  had  stolen  the  horse,  would  it  be  contended  that,  by 
showing  insanity  on  his  part,  the  larceny  became  the  act  of  God? 
Or,  if  the  agent  of  the  company  had  made  a  mistake,  and  delivered 
the  plaintiff's  horse  to  some  other  person,  whereby  it  was  lost  to 
the  plaintiff,  would  it  be  urged  that,  if  the  agent  were  insane,  the 
delivery  of  the  horse  to  the  wrong  person  was  an  act  of  God? 
Surely  not.  Sudden  death  or  sickness  of  such  character  as  to  render 
action  impossible  may  sometimes  excuse  nonaction;  but  tortious 
action  does  not  become  the  act  of  God  because  the  person  acting 
may  be  sick. 

9.  There  is  a  further  reason  why,  under  the  evidence  in  this  case, 
this  defense  could  not  avail  the  defendant.  In  Richmond  R.  Co.  v. 
White,  88  Ga.  805,  15  S.  E.  Rep.  802,  it  was  said :  "  And  generally, 
in  order  for  the  carrier  to  avail  himself  of  the  act  of  God  as  an  ex- 
cuse, the  burden  of  proof  is  upon  him  to  establish,  not  only  that 
the  act  of  God  ultimately  occasioned  the  loss,  but  that  his  own  neg- 
ligence did  not  contribute  thereto,  for  '  in  cases  of  loss  the  pre- 
sumption of  law  is  against  him.' "  Central  R.  Co.  v,  Hasselkus,  91 
Ga.  382,  17  S.  E.  Rep.  838  [3],  44  Am.  St.  Rep.  37;  Civ.  Code  1895, 
sec.  2265.  Here  the  presiding  judge  charged  that  gross  negligence 
took  the  place  of  negligence  in  stating  the  rule. 

10.  The  present  case,  however,  does  not  rest  on  the  common-law 
liability  of  common  carriers.  A  special  contract  in  regard  to  the 
shipment  of  live  stock  was  made,  which  exempted  the  carrier  from 
all  liability  incidental  to  railroad  transportation,  except  for  fraud 
or  gross  negligence  on  its  part.  Under  such  facts,  does  the  rule 
that  a  tort  feasor  is  not  generally  excused  from  liability  for  actual 
damages  by  reason  of  insanity  apply  also  to  an  insane  agent,  so 
that  the  principal  is  liable  for  an  injury  committed  by  such  an  agent 
if  the  latter  becomes  suddenly  and  totally  insane,  and  the  principal 
and  his  other  agents  are  without  fault?  The  reasoning  that  if  the 
loss  must  be  borne  by  one  of  two  innocent  parties,  it  should  be 
borne  by  him  who  occasioned  it,  is  not  to  be  carried  to  the  extreme 
of  holding  that  the  mere  fact  of  the  occurrence  of  loss  necessitates- 
a  recovery  in  all  cases,  regardless  of  whether  there  was  negligence 
or  any  violation  of  legal  duty.  On  the  general  subject,  see  Brown 
V.  Collins,  S3  N.  H.  443,  16  Am.  Rep.  372. 
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This  IS  not  a  case  of  a  physical  injury  to  the  person,  and  does  not 
fall  within  the  principle  of  law  codified  in  Civ.  Code  1895,  sec.  3826, 
which  declares  as  follows :  "  A  physical  injury  done  to  another 
gives  a  right  of  action,  whatever  may  be  the  intention  of  the  actor, 
unless  he  is  justified  under  some  rule  of  the  law.  The  intention 
should  be  considered  in  the  assessment  of  damages."  But  even  this 
was  held  not  to  create  liability  for  a  personal  injury  resulting  from 
falling  into  an  elevator  shaft,  in  the  absence  of  negligence  of  the 
-owner.  Whatley  v.  Block,  95  Ga.  15,  21  S.  E.  Rep.  985.  Nor  is  the 
present  action  for  conversion.  It  is  a  suit  for  damages  claimed  to 
have  resulted  from  gross  negligence.  Aside  from  the  common-law 
liability  of  carriers,  or  any  statutory  provision,  the  general  rule  is 
stated  in  Angell  &  Ames  on  Corp.  (nth  ed.),  sec.  310,  thus:  "  As 
natural  persons  are  liable  for  the  wrongful  acts  and  neglect  of  their 
servants  and  agents,  done  in  the  course  and  within  the  scope  of 
their  employment,  so  are  corporations,  upon  the  same  grounds,  in 
the  same  manner,  and  to  the  same  extent."  See  also  sees.  382,  383 ; 
Morawetz,  Priv.  Corp.,  sees.  725,  730.  Suppose  that  the  agent  of 
an  individual  should  become  suddenly  and  wholly  insane  without 
the  knowledge  of  the  principal,  would  the  latter  be  responsible  for 
all  his  acts,  both  of  omission  and  commission,  in  the  absence  of 
any  wrongful  act  or  failure  of  duty  on  his  own  part  or  that  of  his 
other  agents?  In  such  examination  as  I  have  been  able  to  make, 
I  have  found  no  case  which  extends  the  doctrine  of  liability  of  a 
person  for  his  own  torts,  regardless  of  his  insanity,  to  liability  of 
a  principal  for  the  negligent  torts  of  an  insane  agent,  unless  the 
principal  commanded  or  assented  to  the  act,  or  knew  of  the  insanity, 
or  he  or  his  other  agents  failed  in  some  respect  in  their  duty.  In 
Buswell  on  Insanity,  sees.  355,  356,  the  author  recognizes  the  rule 
that,  "although  a  lunatic  may  not  be  punishable  criminally,  he  is 
liable  in  a  civil  action  for  any  tort  he  may  commit."  Yet  he  says 
(section  357)  :  "  It  would  seem  that  if  one  knowingly  employs  an 
insane  person  as  his  servant  or  agent,  he  will  be  liable  for  damages 
to  third  parties  resulting  from  acts  done  by  the  insane  person  in  the 
scope  of  his  employment."  By  analogy  to  this  principle,  it  was  held 
in  Cole  v,  Nashville,  4  Sneed  (Tenn.)  162,  that  if  a  municipal  cor- 
poration, "  knowing  a  person  to  be  a  lunatic,  commission  him  by  its 
license  to  follow  within  its  limits  a  dangerous  avocation,  the  ex- 
ercise whereof  requires  great  caution  and  circumspection,  and  while 
such  person  is  so  engaged  under  said  license  any  injury  be  done  to 
an  individual  by  the  act  of  such  person  in  the  pursuit  of  his  business, 
the  corporation  is  liable  in  damages  to  the  injured  party."  In 
Vol.  XIX  —  9 
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Christian  v,  Columbus  &  R.  R'y  Co.,  79  Ga.  460,  7  S.  E.  Rep.  216, 
the  declaration  alleged  that  the  railroad  company  knowingly  em- 
ployed an  insane  agent,  who  committed  a  homicide  while  in  charge 
of  its  office.  In  the  opinion  it  was  said :  "  We  think,  also,  that  if 
the  homicide  was  the  result  of  insanity,  and  the  railroad  company 
was  faultless  in  regard  to  employing  the  agent,  anything  that  would 
excuse  the  agent  criminally  for  the  act  would  excuse  the  railroad 
company  civilly."  As  it  was  alleged  that  the  company  employed  the 
agent  knowing  of  his  insanity,  the  point  now  being  considered  was 
not  directly  involved,  nor  was  this  a  conclusive  holding  that  the  test 
of  criminal  and  civil  liability  is  the  same  (see  discussion  in  Berkner 
V.  Dannenberg,  116  Ga.  954,  43  S.  E.  Rep.  463,  60  L.  R.  A.  559) ; 
but  it  is  cited  to  show  that  this  court  did  not  treat  the  principal  as  at 
all  events  liable  for  the  conduct  of  an  insane  agent.  Insane  persons 
are  generally  declared  incompetent  to  be  agents.  Story  on  Agency, 
sec.  7;  I  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  945.  The  Civil 
Code  of  1895  (section  3001)  says:  "  Any  person  may  be  appointed 
an  agent  who  is  of  sound  mind."  If  a  principal  selects  a  sane  agent, 
he  takes  the  risk  of  the  possible  negligence  or  tortious  conduct  of 
such  agent  acting  within  the  scope  of  his  agency;  but  becoming 
insane  is  an  abnormal  condition,  and  is  not  ordinarily  one  of  the 
risks  in  contemplation.  Of  course,  if  the  principal  knowingly  ap- 
points  an  insane  person  as  his  agent,  or  permits  such  a  one  to  act 
for  him  after  knowledge  of  the  insanity,  he  will  not  be  excused  by 
reason  of  it. 

We  concur  with  the  trial  judge  in  holding  that  to  be  an  excuse 
the  insanity  must  be  so  sudden  that  the  principal  was  not  charged 
with  notice  of  it,  or  with  want  of  proper  care  after  its  discovery, 
^nd  total  in  character,  so  as  to  practically  make  the  agent  incapable 
of  committing  a  voluntary  act.  So  long  as  it  is  merely  a  partial  de- 
rangement, he  remains  to  some  extent  a  sentient  agent,  acting  for 
his  principal ;  and  it  would  involve  a  maze  of  uncertainty  to  under- 
take to  hold  the  principal  partially  liable  and  partially  not.  ,  Indeed, 
Prof.  Wharton  contends  that  an  irresponsible  man  is  not  to  be 
considered  as  a  judicial  cause,  but  rather  like  a  weapon  of  wood 
or  stone,  incapable  of  intelligent  choice,  and  acting  only  as  it  is 
employed  or  compelled.  Whart.  Neg.  (2d  ed.),  sec.  88.  Under 
the  law  of  this  State,  on  proof  of  the  loss  a  presumption  of  negli- 
gence arose  against  the  railroad  company,  and  the  burden  was  on  it 
to  show,  not  only  the  insanity  of  the  engineer,  but  also  that  it  or  its 
agents  were  not  chargeable  with  gross  negligence  contributing  to 
the  injury.    If  they  were  so,  the  defense  would  fail. 
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From  a  careful  examination  of  the  evidence,  we  are  of  the  opinion 
that  it  failed  to  show  a  sufficient  defense.  There  was  no  evidence 
of  any  sudden  insanity  coming  on  the  engineer  in  the  midst  of  the 
transaction.  So  far  as  the  evidence  tended  to  show  insanity  at  all 
at  that  time,  it  indicated  that  certain  symptoms,  such  as  irritability, 
moodiness  at  times,  etc.,  had  been  observed  before  the  occurrence. 
The  engineer  was  not  discharged  because  he  was  insane,  but  because 
he  was  at  fauft.  He  continued  to  run  an  engine  for  months  after 
this  transaction,  and  a  considerable  time  had  elapsed  before  a* 
physician  advised  that  he  was  insane,  and  should  be  sent  to  the 
asylum.  Moreover,  the  conductor  was  on  the  engine  with  him,  and 
had  authority  to  compel  him  to  obey  orders,  and  spoke  to  him  of 
the  danger,  but  permitted  him  to  proceed,  when  he  said  that  he  knew 
where  the  other  cars  were.  The  presiding  judge  submitted  the  issue 
to  the  jury,  and  they  found  the  defendant  liable. 

11.  Complaint  is  made  that  the  court  permitted  counsel  for  the 
plaintiff  to  comment  upon  the  fact  that  no  defense  of  insanitv  was 
set  up  when  the  action  was  originally  brought  in  1902,  but  was 
brought  in  by  way  of  amendment  to  the  defendant's  answer  pending 
the  trial  of  the  case  in  September,  1904.  While  an  amendment, 
when  allowed,  generally  relates  back  to  the  filing  of  the  pleading 
amended,  it  is  nevertheless  legitimate  for  counsel  to  comment  on 
the  occurrence  durihg  the  trial  of  the  case,  including  the  setting 
up  of  the  defense  of  insanity,  which  was  not  originally  referred  to 
in  the  pleadings.  Inman  v.  State,  ^2  Ga.  269;  McBride  v.  Macon 
Tel.  Pub.  Co.,  102  Ga.  422,  30  S.  E.  Rep.  999. 

12.  The  headnote  sufficiently  states  our  ruling  on  the  subject  of 
adding  interest  to  the  value  of  the  property  destroyed.     Western 

6  A.  R.  Co.  V.  McCauley,  68  Ga,  818;  Central  R.  Co.  v.  Sears, 
66  Ga.  499;  Western  &  A.  R.  Co.  v.  Brown,  102  Ga.  13,  29  S.  E. 
Rep.  130.  Where  the  damages  found  are  discretionary  or  punitive, 
this  rule  does  not  apply.    Western  &  A.  R.  Co.  v.  Young,  81  Ga.  397, 

7  S.  E.  Rep.  912,  12  Am.  St.  Rep.  320;  Ratteree  v.  Chapman,  79 
Ga.  574,  4  S.  E.  Rep.  684. 

A  consideration  of  all  the  grounds  of  the  motion  for  a  new 
trial  satisfies  us  that  there  were  no  errors  requiring  a  reversal. 

Judgment  on  the  main  bill  of  exceptions  affirmed ;  cross-bill  dis- 
missed. 

All  the  justices  concur,  except  Beck,  J.,  not  presiding. 
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YOUNG  V.  SMITH  &  KELLY  CO. 

Supreme  Court,  Georgia,  December,  1905. 


INDEPENDENT  CONTRACTOR  —  DEFECTIVE  BUILDING  — 
LIABILITY  OF  SUBCONTRACTOR.  —  An  indepepdent  contractor 
is  not  liable  for  injuries  to  a  third  person,  occurring  after  the  con- 
tractor has  completed  the  work  and  turned  it  over  to  the  owner  or 
employer,  and  the  same  has  been  accepted  by  him,  though  the  injury 
result  from  the  contractor's  failure  to  properly  carry  out  his  con- 
tract  (i). 

(Syllabus  by  the  Court.) 

Error  from  the  City  Court  of  Savannah. 

Action  by  Henry  Young  against  the  Smith  &  Kelly  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed, 


I.  In  West  v.  Brakelow  S.  S.  Co., 
Limited,    (Ga^  Jan.   1906)   52  S.   E. 
Rep.  888,  the  substance  of  the  peti- 
tion was:     The  defendant  company, 
a  foreign  corporation,  was  on  Novem- 
ber 25,  1902,  the  owner  of  the  steam- 
ship   Ramleh,    which    was,    on    that 
date,    being    loaded    with    rosin    and 
lumber  in  the  port  of  Savannah.    For 
the  purpose  of  stowing  lumber  in  the 
ship,  the  defendant  company  erected 
thereon  a  derrick,  to  which  was  sus- 
pended a  "  fall,"  or  rope,  which  was 
old,    worn,    unsafe,    and    dangerous. 
While  the  lumber  attached  to  such 
rope  and  supported  thereby,  for  the 
purpose  of  being  loaded  in  the  vessel, 
was  being  carried  onto  the  ship,  the 
rope,  by  reason  of  its  worn  condition, 
broke  and  caused  a  piece  of  lumber 
to  fall  upon  the  plaintiff,  who  was 
engaged  at  the  time  as  a  laborer  in 
loading   the   vessel,   causing   his   in- 
juries as  set  out  in  the  petition.    The 
plaintiff  did  not  know  of  the  unsafe 
and  dangerous  condition  of  the  rope, 
^nd  could  not  have  known  of  it  by 
the  exercise  of  ordinary  care.    He  re- 
lied upon  the  defendant  company  to 
furnish    reasonably    safe    instrumen- 
talities for  the  loading  of  the  ship. 


It  was  the  duty  of  the  defendant  to 
furnish  a  safe  and  sound  rope,  and  it 
knew,  or  could  have  known  by  in- 
spection, of  the  unsafe  condition  of 
the  rope  which  broke.  The  answer 
denied  the  material  allegations  of  the 
petition.  On  the  trial,  at  the  con- 
clusion of  the  evidence  submitted  by 
the  plaintiff,  the  court,  on  motion  of 
defendant's  counsel,  granted  a  non- 
suit, to  which  ruling  the  plaintiff 
excepted. 

The  court  said:     "In  our  opinion 
there  was  no  error  in  sustaining  the 
motion  for  a  nonsuit.    From  the  evi- 
dence  it   appears   that    the   plaintiff 
was  not  a  servant  of  the  defendant 
company,  but  was  employed  by  the 
stevedore,  who  was  engaged  in  load- 
ing the   ship,   and   who,   apparently, 
was   an   independent   contractor   for 
this  purpose.     If  the  stevedore  had 
taken  a  contract  to  load  the  vessel 
with  the  lumber  and   furnished  the 
labor  and  necessary  appliances  for  so 
doing,  then  it  is  clear  that  the  owner 
of  the  vessel  would  not  be  liable  to 
the  plaintiff  for  the  consequences  of 
the  negligence  of  such  independent 
contractor." , 
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Henry  Young  brought  an  action  against  the  Smith  &  Kelly 
Company,  a  corporation,  for  damages  alleged  to  have  been  sustained 
by  him  on  account  of  the  negligence  of  the  defendant.  The  material 
allegations  of  the  petition  were  as  follows :  The  foreign  owners  of 
a  steamship  consigned  her  to  J.  F.  Minis  &  Co.  at  the  port  of 
Savannah,  Ga.,  to  be  loaded  by  them  with  cotton.  Prior  to  the  de- 
livery of  the  ship  to  Minis  &  Co.,  it  was  delivered  to  the  Smith  & 
Kelly  Company,  to  be  loaded  with  phosphate  rock.  The  rock  was 
put  into  the  hold  of  the  vessel  through  its  hatches,  and  the  Smith 
&  Kelly  Company  contracted  with  the  owners  of  the  vessel  to  re- 
place and  securely  fasten  the  hatches  on  the  sides  or  combings 
thereof;  which  agreement  was  one  usually  entered  into  between 
shipowners  and  stevedores  doing  business  in  the  port  of  Savannah, 
and  was  a  custom  well  known  and  understood  among  ship  owners, 
ship  laborers,  and  employees  in  that  port.  Within  twenty-four  hours 
after  the  loading  of  the  vessel  with  phosphate  rock  by  the  Smith  & 
Kelly  Company  had  been  completed,  it  was  placed  by  such  corpora- 
tion in  the  custody  of  the  consignees,  Minis  &  Co.,  to  be  loaded  with 
cotton.  Plaintiff,  a  laborer  of  Minis  &  Co.,  went  to  one  of  the 
hatches  with  the  intention  of  removing  the  top  of  the  same  in  order 
to  store  cotton  in  the  hold.  The  Smith  &  Kelly  Company,  or  its 
servants,  had  covered  this  hatch  with  tarpaulins.  Plaintiff  walked 
on  the  top  of  this  hatch,  as  usual  and  customary  in  such  cases,  and 
in  the  line  of  his  duty,  to  remove  the  tarpaulins  and  take  up  the  cov- 
ering of  the  hatch,  which  had  been  placed  there  by  the  servants  of 
the  Smith  &  Kelly  Company.  While  engaged  in  this  work,  one  of 
the  compartments  or  partitions  of  the  hatch,  by  reason  of  being  in- 
securely fastened  by  the  servants  of  the  Smith  &  Kelly  Company, 
gave  way  and  turned  over,  precipitating  plaintiff  into  the  hold  below, 
injuring  him  as  set  out  in  the  petition.  The  petition  was  dismissed 
on  general  demurrer,  and  the  plaintiff  excepted. 

E.  H.  Abrahams  and  R.  L.  Colding,  for  plaintiff  in  error. 

O'Connor,  O^Byrne  &  Hartridge,  for  defendant  in  error. 

Fish,  C.  J.  (after  stating  the  facts).  —  The  general  rule  is  well 
established  that  an  independent  contractor  is  not  liable  for  injuries 
to  a  third  person,  occurring  after  the  contractor  has  completed  the 
work  and  turned  it  over  to  the  owner  or  employer  and  the  same  has 
been  accepted  by  him,  though  the  injury  result  from  the  contractor's 
failure  to  properly  carry  out  his  contract,  i  Thomp.  Neg.,  par. 
686;  Whart.  Neg.,  sec.  438  et  seq.;  16  Am.  &  Eng.  Encyc.  of  Law, 
209.  There  are  some  modifications  of  this  rule.  Among  them  are 
cases  where  the  work  is  a  nuisance  per  se,  or  where  it  is  turned  over 
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by  the  contractor  in  a  manner  so  negligently  defective  as  to  be  im- 
minently dangerous  to  third  persons.     See  above-cited  authorities. 
The  present  case,  we  think,  falls  within  the  general  rule.    The  Smith 
&  Kelly  Company  was  an  independent  contractor.     It  had  fully 
completed  its  contract  for  loading  the  vessel  with  phosphate  rock, 
and  had  it  turned  over  to  the  consignees,  Minis  &  Co.    The  work 
was  not  a  nuisance,  nor  was  the  condition  of  the  hatch  as  left  bv  the 
Smith  &  Kelly  Company  imminently  dangerous  in  itself.    Plaintiff, 
a  laborer  of  this  firm,  was  injured,  as  the  petition  alleged,  by  the 
negligent  failure  of  the  Smith  &  Kelly  Company  to  perform  its  con- 
tract with  the  owners  of  the  ship.     It  is  clear  that  under  the  rule 
above  announced,  the  plaintiff,  if  he  had  been  a  servant  of  the  owners 
of  the  vessel,  would  have  had  no  cause  of  action  against  the  Smith 
&  Kelly  Company.    As  he  was  a  servant  of  Minis  &  Co.  and  not  of 
the  owners,  the  rule  is  equally  applicable,  and  he  had  no  cause  of 
action  against  the  defendant.    Fulton  County  St.  R'y  Co.  v.  McCon- 
nell,  87  Ga.  756,  13  S.  E.  Rep.  828,  is  cited  for  the  plaintiff  in  error. 
There  a  street  railway  company,  having  authority  under  its  charter 
to  construct  a  railway  in  a  public  street,  had  the  work  done  by  an 
independent  contractor.    An  injury  to  a  person  passing  along  the 
street  was  caused  by  the  negligence  of  a  servant  of  the  contractor 
in  unnecessarily  and  improperly  laying  down  loose  rails  in  advance 
of  the  workmen  engaged  in  construtcing  the  track.    In  a  suit  against 
both  the  railway  company  and  the  contractor,  the  contractor  was 
held  liable  for  the  consequences  of  such  negligence.    The  railway 
company  was  held  not  liable,  on  the  ground  that  it  had  not  reserved 
any  control  over  the  conduct  of  the  contractor  in  executing  the  work. 
Counsel  for  plaintiff  in  error  also  cited  Ridgeway  v.  Downing  Co., 
109  Ga.  591,  34  S.  E.  Rep.  1028.    In  that  case  the  owner  of  a  vacant 
city  lot,  who  for  years  had  suffered  the  public  to  use  a  thoroughfare 
over  the  same,  employed  an  independent  contractor  to  construct 
a  building  thereon,  according  to  certain  specifications,  including 
piling  for  the  foundation.     The  contractor  dug  a  trench  for  such 
purpose  across  the  thoroughfare.    It  was  held  that  the  owner  of  the 
lot  was  not  liable  for  a  personal  injury  sustained  by  one  who  fell 
into  a  trench  by  reason  of  its  unguarded  condition.     The  nonlia- 
bility of  the  owner  was  put  upon  the  same  ground  as  that  announced 
in  Fulton  County  St.  R'y  Co.  v.  McConnell ;  that  is,  that  the  owner 
had  no  immediate  direction  and  control  over  the  work.    Both  of 
these  cases  were  governed  by  the  decision  rendered  in  Atlanta  & 
Florida  R'y  Co.  v.  Kimberly,  87  Ga.  161,  164,  13  S.  E.  Rep.  277,  27 
Am.  St.  Rep.  231,  where  it  was  held :    "  Where  an  individual  of  cor- 
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poration  contracts  with  another  individual  or  corporation  exercising 
an  independent  employment,  for  the  latter  to  do  a  work,  not  in  itself 
unlawful  or  attended  with  danger  to  others,  such  work  to  be  done 
according  to  the  contractor's  own  methods,  and  not  subject  to  the 
employer's  control  or  orders,  except  as  to  the  results  to  be  obtained, 
the  employer  is  not  liable  for  the  wrongful  or  negligent  acts 
of  the  contractor  or  of  the  contractor's  servants."  This  rule  is 
embodied  in  section  3818,  Civ.  Code  1895,  ^"^  exceptions  thereto  in 
section  3819.  There  is  nothing  in  these  cases  in  conflict  with  the 
general  rule  that  an  independent  contractor  is  not  liable  for  injuries 
to  a  third  person,  occurring  after  the  completion  of  the  work  and 
its  acceptance  by  the  owner  or  employer,  resulting  from  the  failure 
of  the  contractor  to  properly  carry  out  his  contract.  The  petition 
was  properly  dismissed  upon  general  demurrer,  as  it  set  forth  no 
cause  of  action  against  the  defendant. 

Judgment  affirmed.    All  the  justices  concurring. 


PROPELLER  TOWBOAT  CO.  OF  SAVANNAH  V. 
WESTERN  UNION  TELEGRAPH  00. 

Supreme  Court,  Georgia,  December,  1905. 


PRINCIPAL  AND  AGENT  —  UNDISCLOSED  PRINCIPAL  — 
RIGHT  OF  ACTION. —  I.  Where  an  agent  sends  a  telegram  for  an 
undisclosed  principal,  the  principal  may  maintain  an  action  in  his  own 
name  for  damages  resulting  from  an  error  in  transmission  which 
brought  about  delay  in  the  delivery  of  the  telegram. 

TELEGRAPHS  —  TRANSMISSION    OF    MESSAGE  —  DELAY  — 
DAMAGES.  —  2.  The  petition  set  forth  a  cause  of  action,  and  the 
damages  claimed  were  not  too  remote  to  be  the  subject  of  a  legal 
recovery. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah. 

Action  by  the  Propeller  Towboat  Company  of  Savannah  against 
the  Western  Union  Telegraph  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

The  Propeller  Towboat  Company  of  Savannah  brought  suit 
against  the  Western  Union  Telegraph  Company,  and  alleged :  The 
plaintiff  entered  into  a  charter-party  with  the  Savannah  Lighterage 
&  Transfer  Company,  whereby  the  plaintiff  became  the  lessee  of  a 
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schooner,  the  Hilda,  owned  by  the  lighterage  company.  Under  the 
terms  of  the  charter-party  six  lay  days  were  allowed  for  loadings 
the  schooner,  and  "  for  each  and  every  day's  detention  by  default 
of  said  party  of  the  second  part  (the  towboat  company),  or  agent, 
$56  per  day  shall  be  paid  by  said  party  of  the  second  part  to  said 
party  of  the  first  part,"  etc.  While  the  schooner  lay  at  Lambert's. 
Point,  Va.,  the  plaintiff,  desiring  her  to  proceed  to  Newport  News, 
Va.,  requested  the  lighterage  company  to  so  instruct  the  captain 
by  wire,  which  was  attempted  to  be  done  on  that  day,  December 
15,  1903,  by  the  lighterage  company  sending  him  a  telegram  over 
the  line  of  the  Western  Union  Telegraph  Company.  No  answer 
being  received,  the  lighterage  company,  at  request  of  plaintiff,  on 
December  18,  ic)03,  again  telegraphed  the  captain  of  the  schooner 
to  proceed  to  Newport  News.  The  first  telegram  had  not  been  de- 
livered, by  reason  of  an  error  in  transmission,  and  the  first  and 
second  telegrams  were  delivered  at  the  same  time  on  December 
18,  1903.  Upon  receipt  of  these  telegrams  the  schooner  proceeded 
at  once  to  Newport  News,  arriving  there  December  19,  1903,  but,, 
having  to  wait  her  turn  at  loading,  did  not  complete  loading  until 
December  28,  15)03.  It  is  alleged  that  the  schooner  arrived  at  Lam-^ 
bert's  Point  on  December  11,  1903,  and  having  six  lay  days  for 
loading,  if  the  telegram  of  December  15,  1903,  had  been  delivered 
promptly,  could  have  proceeded  at  once  to  Newport  News  and 
loaded  immediately  without  any  delay,  completing  the  act  of  loading 
within  the  time  limit  of  the  six  lay  days.  But  by  reason  of  the 
failure  to  deliver  the  telegram  until  December  18,  1903,  the  schooner 
did  not  reach  Newport  News  until  Pecember  19,  1903,  and  between 
December  i6th  and  December  19th  so  many  vessels  had  come  in 
that  the  loading  of  the  Hilda  was  delayed  until  December  28,  1903* 
For  this  delay  the  towboat  company  was  compelled  to  pay  and  did" 
pay  demurrage,  as  agreed  in  the  charter-party,  $56  per  day  for  ten 
and  three-quarter  days,  amounting  to  $602.  A  demurrer  to  the 
petition  was  filed,  upon  the  ground  that  it  set  forth  no  cause  of 
action.    The  demurrer  was  sustained,  and  the  plaintiff  excepted. 

O'Connor,  O'Byrne  &  Hartridge,  for  plaintiff  in  error. 

Osborne  &  Lawrence,  for  defendant  in  error. 

Cobb,  P.  J.  —  The  telegram  which  has  given  rise  to  this  contro- 
versy was  sent  by  the  lighterage  company  to  the  captain  of  the 
schooner  Hilda.  The  lighterage  company,  in  so  sending  the  tele- 
gram, acted  as  the  agent  of  the  towboat  company ;  the  latter  being 
an  undisclosed  principal.  There  is  no  question  about  the  right  of 
ah  undisclosed  principal  to  sue  a  telegraph  company  for  negligence 
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in  the  delivery  of  telegrams.  "  The  governing  principle  is  that  an 
undisclosed  principal,  as  the  ultimate  party  in  interest,  is  entitled^ 
against  third  persons,  to  all  advantages  and  benefits  of  such  acts 
and  contracts  of  his  agent,  and  consequently  that  he  may  sue  in  his 
own  name  on  such  contracts.  Story,  Agency,  sec.  ^i%  et  seq,;  Dodd 
Grocery  Co.  v.  Postal  Tel.  Co.,  112  Ga.  685,  37  S,  E.  Rep.  981,  and 
see  cases  cited.  The  judge  in  the  court  below  based  his  rulings 
sustaining  the  demurrer  to  the  petition  upon  the  ground  that,  before 
recovery  could  be  had  of  the  telegraph  company,  the  plaintiff  must 
show  itself  to  have  been  under  a  legal  obligation  to  pay  the  amount 
of  demurrage  to  the  lighterage  company,  which  it  now  seeks  as  dam- 
ages arising  from  the  failure  of  the  telegraph  company  to  deliver 
promptly  the  message  sent  over  its  line.  Under  this  test  the  plain- 
tiff made  out  a  case.  The  charter-party  provides :  "  It  is  agreed 
that  the  lay  days  for  loading  shall  be  as  follows:  Six  [6]  days. 
And  that  for  each  and  every  day's  detention  by  default  of  said 
party  of  the  second  part,  or  agent,  $56  per  day  shall  be  paid  by  said 
party  of  the  second  part,  or  agent,  to  said  party  of  the  first  part,  or 
agent."  The  telegraph  company,  after  its  acceptance  of  the  mes- 
sage for  transmission,  became  the  agent  of  the  towboat  company. 
Its  negligent  failure  to  deliver  the  telegram  was  the  negligent  act 
of  its  principal,  so  far  as  the  lighterage  company  was  concerned. 
See  Western  Union  Tel.  Co.  v.  Lumber  Co.,  114  Ga.'  580,  40  S.  E. 
Rep.  815,  88  Am.  St.  Rep.  36;  Western  Union  Tel.  Co.  v.  Shotter, 
71  Ga.  760;  and  Brooke  v.  Western  Union  Tel.  Co.,  119  Ga.  694, 
46  S.  E.  Rep.  826.  Had  the  lighterage  company  sued  the  plaintiff 
in  this  case  for  the  demurrage  justly  due  it,  the  plaintiff  could  not 
have  escaped  liability  under  cover  of  the  Western  Union  Telegraph 
Company's  negligence. 

It  was  said  that  the  damages  were  too  remote.  In  the  case  of 
Western  Union  Tel.  Co.  v,  Fatman,  73  Ga.  285,  54  Am.  Rep.  877, 
the  court  held  that  the  commissions  a  ship  broker  would  have  made 
by  securing  a  vessel  were  proper  damages  for  the  nondelivery  of  a 
telegram.  Mr.  Chief  Justice  Jackson  said :  "  The  damages  are 
said  to  be  too  remote.  Not  so.  They  were  precisely  what  the 
plaintiff  would  have  made  by  his  contract  with  Nisbet  if  the  cable- 
gram had  reached  him  at  11  :io  a.  m."  And  in  the  case  of  Walden 
V,  Western  Union  Tel.  Co.,  105  Ga.  275,  31  S.  E.  Rep.  172,  where 
a  shipment  of  guano  was  ordered  by  wire,  and  it  appeared  that  the 
intending  purchaser  had  contracted  with  other  parties  for  the  sale 
of  such  guano,  the  nondelivery  of  his  telegram,  which  prevented 
the  shipment  to  him  of  the  guano,  gave  rise  to  an  action  for  dam* 
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ages,  in  which  the  measure  was  the  amount  he  would  have  earned, 
had  he  been  able  to  carry  out  his  contract  for  the  sale  of  the  guano. 
Counsel  for  plaintiff  in  error  relies  upon  the  cases  of  Georgia  Rail- 
road V,  Hayden,  71  Ga.  518,  51  Am.  Rep.  274,  and  White  v.  Blitch, 
112  Ga.  775,  38  S.  E.  Rep.  80,  as  authority  to  show  that  the  dam- 
ages claimed  in  the  present  case  were  too  remote  and  speculative  to 
be  the  basis  of  a  recovery.  We  think,  however,  that  these  cases 
are  distinguishable  from  the  case  at  bar.  In  the  case  first  referred 
to,  stress  was  laid  upon  the  fact  that  the  railway  company  was 
ignorant  of  the  peculiar  character  of  the  business  of  the  traveler, 
as  there  was  nothing  in  the  case  to  put  the  company  upon  notice 
.that  a  delay  of  the  train  upon  which  the  traveler  was  riding  would 
occasion  a  loss  to  him.  In  the  second  case  cited,  damages  were 
claimed  for  a  failure  to  furnish  machinery  for  ginning  cotton  in 
thorough  repair  and  machinery  suitable  for  ginning  a  crop  of  a 
given  year,  the  damages  claimed  being  the  diminution  in  the  market 
value  of  cotton,  and  it  was  held  that  the  pleading  which  set  up  this 
damage  did  not  set  forth  sufficient  facts  from  which  it  could  be 
detennined  whether  or  not  such  damages  had  been  sustained  even 
if  they  were  legally  recoverable.  And  as  to  whether  the  damages 
claimed  for  the  rotting  of  a  portion  of  the  cotton  and  the  decrease 
in  weight  were  recoverable,  it  was  said  that  it  could  not  be  reason- 
ably claimed  they  were  sustained  because  of  the  plaintiff's  failure  to 
comply  with  his  undertaking,  and  it  was  further  said  that  there 
were  no  sufficient  facts  set  forth  in  the  pleading  to  show  that  the  con- 
clusion stated  therein  was  correct.  It  is  to  be  noted  in  reference  to 
these  cases  that  neither  was  decided  by  a  full  bench,  the  first  being 
decided  by  two  justices  and  the  last  by  five  justices. 
Judgment  reversed.    All  the  justices  concurring. 


MERCHANTS  &  MINERS'  TRANSP.  CO.  V. 

MOORE  &  CO. 

Supreme  Court,  Georgia,  December,  1905. 


TROVER  AND  CONVERSION  —  WHAT  CONSTITUTES.  —  i.  Any 
distinct  dominion  wrongfully  asserted  over  another's  property  in  denial 
of  his  right,  or  inconsistent  with  it,  is  a  conversion.  It  is  unnecessary 
to  show  that  the  defendant  applied  it  to  his  own  use,  if  he  exercised 
dominion  over  it  in  defiance  of  the  owner's  right,   or  in  a  manner 
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inconsistent  with  it.       It  is  in  law  a  conversion,  whether  it  be  for  his 
own  or  any  other's  use. 

SAME  — EVIDENCE  — DEMAND. —  2.  In  an  action  for  the  recovery 
of  damages  on  account  of  a  conversion,  proof  of  a  demand  and  a 
refusal  is  only  required  as  evidence  of  the  conversion;  and,  where  the 
conversion  is  shown  by  other  evidence,  such  proof  is  not  essential. 

CARRIERS  — CONVERSION  OF  GOODS  — WRONG  DELIVERY. 
—  3.  A  carrier  is  chargeable  with  a  conversion  at  the  instance  of  ther 
consignee  or  his  assigns  if  he  deliver  the  goods  to  any  other  person; 
and  this  is  true,  notwithstanding  the  carrier  acts  in  entire  good  faith, 
and  the  wrong  delivery  is  the  result  of  an  innocent  mistake  on  the 
part  of  another  carrier,  from  whom  he  received  the  goods. 

SAME  — LIMITATION  OF  LIABILITY. —4.  When  a  carrier  is  guilty 
of  a  conversion  resulting  from  a  wrong  delivery,  he  cannot  take 
advantage  of  a  stipulation  in  a  bill  of  lading  which  provides  that 
"  claims  for  loss  or  damage  must  be  made  in  writing  to  the  agent  at 
the  point  of  delivery  promptly  after  the  arrival  of  the  property,  and 
if  delayed  more  than  thirty  days  after  delivery  of  the  property,  or 
after  due  time  for  the  delivery  thereof,  no  carrier  hereunder  shall  be 
liable  in  any  event." 

SAME— MEASURE  OF  DAMAGES.  — 5.  In  an  action  of  tort  against 
a  carrier  for  the  conversion  of  goods  consigned  to  the  plaintiff,  the 
carrier  cannot  take  advantage  of  his  own  wrong  in  lessening  the 
measure  of  his  liability  by  invoking  a  stipulation  in  a  bill  of  lading 
that,  in  the  event  of  loss,  the  measure  of  damages  shall  be  the  value 
of  the  property  at  the  time  and  place  of  shipment. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah. 

Action  by  Moore  &  Co.  against  the  Merchants  &  Miners'  Trans- 
portation Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    AfHrmed. 

Moore  &  Co.  brought  suit  in  trover  against  the  Merchants  & 
Miners'  Transportation  Company  for  301  sacks  of  oats.  An  agreed 
statement  of  facts  was  submitted  to  the  court,  which,  in  brief,  is  as 
follows :  On  October  21,  1903,  Joseph  Gregg  shipped  from  Chicago 
to  Savannah,  over  the  Baltimore  &  Ohio  railroad,  301  sacks  of  oats, 
consigned  to  the  order  of  Joseph  Gregg,  with  direction  to  notify 
Moore  &  Co.  The  bill  of  lading  was  issued  to  Joseph  Gregg,  who 
indorsed  it  and  attached  it  to  a  draft  on  Moore  &  Co.  for  $579.50, 
which  draft  was  paid  by  Moore  &  Co.,  who  thus  obtained  the  bill 
of  lading.  The  oats  were  billed  to  Moore  &  Co.  for  $699.83 ;  the 
freight  being  $112.80,  and  brokerage  $7.53.  The  Baltimore  &  Ohio 
Railroad  Company  transported  the  oats  to  Baltimore,  and  there 
delivered  them  to  the  defendant,  but  by  an  error  delivered  them  upon 
a  waybill  directing  delivery  to  Ganahl  &  Saussy,  at  Jacksonville, 
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Fla.  The  defendant  brought  the  oats  to  Savannah,  where  they  were 
recognized  by  a  clerk  of  Moore  &  Co.  as  the  shipment  for  which 
Moore  &  Co.  had  received  the  bill  of  lading.  Moore  &  Co.  so 
notified  the  defendant,  but,  pending  an  investigation,  the  defendant 
delivered  the  oats  to  the  Seaboard  Air  Line  railway,  to  be  carried 
to  Jacksonville,  as  per  waybill. 

Garrard  &  Meldrim,  for  plaintiff  in  error. 

Osborne  &  Lawrence,  for  defendant  in  error. 

Cobb,  P.  J.  —  The  foregoing  statement  of  facts  makes  out  a  clear 
case  of  conversion  upon  the  part  of  the  Merchants  &  Miners'  Trans- 
portation Company.  That  it  acted  in  good  faith  in  delivering  the 
oats  in  accordance  with  the  direction  of  its  principal,  the  Baltimore 
&  Ohio  railroad,  is  no  defense  against  the  true  owner  of  the  property. 
"  An  agent  who,  for  and  in  behalf  of  his  principal,  takes  the  prop- 
erty of  another  without  the  latter's  consent,  is,  as  to  him,  guilty  of  a 
conversion,  although,  being  ignorant  of  the  true  owner's  title,  the 
agent  may  have  acted  in  perfect  good  faith ;  and  such  agent  may  be 
sued  in  trover  for  the  property,  even  after  his  delivery  of  it  to  his. 
principal."  Miller  v.  Wilson,  98  Ga.  567,  25  S.  E.  Rep.  578,  58  Am. 
St.  Rep.  319,  approved  in  Flannery  v,  Harley,  117  Ga.  485,  43  S.  E. 
Rep.  765.  Nor  do  we  think  in  such  a  case  a  demand  is  necessary 
before  the  institution  of  suit.  In  Miller  v.  Wilson,  supra,  Chief 
Justice  Simmons  says :  "  When  an  actual  conversion  is  shown,  na 
demand  is  necessary ;  evidence  of  demand  and  refusal  being  required 
only  as  evidence  of  a  conversion."  See  also  Rushin  v.  Tharpe,  88- 
Ga.  782,  is.S.  E.  Rep.  830. 

But  it  is  claimed  that  a  demand  is  necessary  in  the  case  at  bar 
by  reason  of  a  stipulation  in  the  bill  of  lading  that  "  claims  for  loss 
or  damage  must  be  made  in  writing  to  the  agent  at  the  point  of 
delivery  promptly  after  the  arrival  of  the  property,  and  if  delayed 
for  more  than  thirty  days  after  delivery  of  the  property,  or  after 
due  time  for  the  delivery  thereof,  no  carrier  hereunder  shall  be 
liable  in  any  event."  A  suit  in  trover  is  not  an  action  for  loss  or 
damage  to  property,  but  an  action  for  conversion  of  property.  The 
conversion  on  the  part  of  the  carrier  is  an  abandonment  by  it  of  its 
contract  of  shipment.  It  cannot  repudiate  this  contract  and  then 
hold  the  shipper  to  its  terms.  Further,  we  do  not  think  the  terms  of 
the  contract  cover  such  eventuality.  It  was  never  contemplated  by 
either  party  that  a  claim  for  damages  should  be  presented  to  the 
carrier  for  the  result  of  its  voluntary  act.  It  was  the  purpose  of  the 
contract  to  provide  a  procedure  for  the  adjustment  of  damage  suf- 
fered by  reason  of  some  occurrence  for  which  the  carrier  was  liable,. 
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but  which  it  did  not  wilfully  bring  about.  There  would  be  no  reason 
in  demanding  that  a  claim  be  presented  for  damages  flowing  from 
an  act  which  by  its  very  commission  denies  any  right  in  the  claimant. 

For  the  same  reasons,  a  stipulation  in  the  bill  of  lading  that  the 
amount  of  any  loss  or  damage  shall  be  computed  at  the  value  of  the 
property  at  the  time  and  place  of  shipment  is  not  binding  upon  the 
plaintiffs  in  this  action.  See  Savannah  R'y  Co.  v.  Sloat,  93  Ga. 
803,  20  S.  E.  Rep.  219;  G.  S.  &  F.  Ry  Co.  v,  Johnson,  121  Ga. 
^33»  48  S.  E.  Rep.  807;  Central  Ry  Co.  v,  Chicago  Portrait  Co.,  122 
Ga.  II,  49  S.  E.  Rep.  727. 

The  plaintiffs  elected  to  demand  a  verdict  for  damages  alone, 
and  were  entitled  to  the  highest  proved  value  of  the  property  con- 
verted, between  the  date  of  conversion  and  the  date  of  the  trial. 
Civ.  Code  1895,  sec.  3917.  See  Holmes  v,  Langston,  no  Ga.  866, 
36  S.  E.  Rep.  251,  and  citations.  The  verdict  rendered  gives  this 
amount  to  the  plaintiffs  after  deducting  what  would  have  been  the 
freight  charges. 

No  sufficient  reason  has  been  shown  for  reversing  the  judgment, 
and  it  is  accordingly  affirmed.    All  the  justices  concurring. 


ALTON  LIGHT  &  TRACTION  CO.  V.  OLIVER. 

Supreme  Court,  Illinois,  October,  1905, 


CARRIER  AND  PASSENGER  —  CROWDED  STREET  CAR  GOING 
AT  GREAT  SPEED  — BOY  FALLING  FROM  PLATFORM.— 
Whether  a  boy  was  negligent  in  boarding  a  street  car  in  its  crowded 
condition,  where  the  conductor  called  out  to  crowd  on  that  it  was  the 
last  car  for  the  city,  was  a  question  for  the  jury. 

SAME.  —  Where  it  appeared  that  while  a  boy  was  standing  on  the  step 
of  a  very  much  crowded  car,  he  took  his  hand  from  the  car  handle 
to  receive  a  transfer  from  the  conductor  and  was  pushed  from  the 
car  by  the  passengers  when  the  car  lurched,  or  was  thrown  off  by  the 
lurching  of  the  car,  that  was  running  at  very  high  speed,  and  he  was  run 
over,  the  questions  of  negligence  were  properly  submitted  to  the  jury, 
and  a  judgment  for  the  boy  was  affirmed. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Frank  Oliver  against  the  Alton  Light  &  Traction 
Company.  A  judgment  for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Affirmed. 


14i5  19  AMERICAN  NEGLIGENCE  REPORTS. 

Levi  Davis,  for  appellant 

David  E.  Keefe,  for  appellee. 

BoGGS,  J.  —  The  appellee,  a  boy  of  about  the  age  of  sixteen  years, 
was  awarded  judgment  in  the  sum  of  $6,500  against  the  appellant 
company  for  damages  occasioned  by  personal  injuries  through  the 
alleged  negligence  of  the  appellant  company,  and  the  judgment  was 
affirmed  by  the  Appellate  Court  for  the  Fourth  District  This 
appeal  seeks  the  reversal  of  the  judgment  of  affirmance. 

The  declaration  contained  two  counts,  and  we  think  the  testimony 
so  far  tended  to  prove  the  allegations  of  each  of  them  that  the  court 
did  not  err  in  refusing  to  grant  the  motion  entered  by  the  appellant 
company  for  a  peremptory  verdict  in  its  favor. 

The  appellant  company  is  a  common  carrier  of  passengers  for 
hire,  and  on  September  7,  1903,  was  operating  cars  on  its  line  for 
the  transportation  of  passengers  from  Rock  Springs  Park  to  the  city 
of  Alton.  It  was  Labor  Day,  and  the  labor  organizations  had  a 
picnic  at  the  park.  The  appellee  was  in  attendance,  and  about  9 130 
o'clock  p.  M.  became  a  passenger  on  one  of  appellant's  cars  to  be 
transported  to  his  home  in  the  city  of  Alton.  The  evidence  tended 
to  show  the  following  state  of  facts :  The  seats  were  all  occupied 
when  appellee  entered  the  car.  That  the  car  was  kept  standing  at 
the  park  entrance  for  some  five  minutes  or  more,  and  that  the  con- 
ductor kept  calling  out :  "  Crowd  on !  This  is  the  last  car  for  the 
city."  That,  when  the  car  left  the  park,  the  seats  were  all  occupied, 
and  the  aisles  and  platforms  were  crowded.  That  the  appellee  was 
crowded  out  onto  the  steps  of  the  front  platform.  That  two.  boys 
were  seated  on  the  step  on  which  the  appellee  was  also  standing. 
That  he  paid  his  fare  and  was  entitled  to  and  asked  for  a  transfer 
to  another  line.  The  evidence  tended  to  show  that  while  on  the  trip 
to  the  city,  and  while  the  car  was  going  up  a  grade,  the  motoneer 
turned  on  all  the  electrical  power  that  the  motor  would  permit,  and 
that,  while  the  car  was  in  rapid  motion,  the  conductor  crowded 
out  onto  the  front  platform  and  cried  out,  "  Transfers !  "  That 
appellee,  who  had  been  holding  onto  the  handle  of  the  car,  released 
one  hand  to  take  a  transfer  ticket  from  the  conductor.  That  at 
this  moment  the  car  gave  a  lurch  and  threw  other  passengers,  who 
also  stood  on  the  platform,  against  the  appellee  (as  charged  in  the 
first  count)  and  knocked  him  from  the  car,  or  the  lurching  and  rapid 
motion  of  the  car  threw  him  therefrom  (as  charged  in  the  second 
count),  and  that  he  fell  with  his  left  foot  under  the  car,  across  the 
rail,  and  the  wheel  of  the  car  passed  over  his  left  foot,  rendering 
amputation  necessary,  and  his  left  leg  was  amputated  a  few  inches 
below  the  knee. 
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The  servants  of  the  appellant  company  invited  passengers  to 
occupy  the  car  beyond  its  capacity,  and  knowingly  permitted,  if 
they  did  not  induce,  passengers  to  stand  on  the  platforms  and  steps 
of  the  car.  In  such  case  the  carrier  assumes  the  duty  of  exercising, 
for  the  protection  and  safety  of  the  passengers,  that  degree  of  care 
that  is  demanded  by  the  circumstances.  North  Chicago  St.  R.  Co. 
V.  Polkey,  203  111.  225,  67  N.  E.  Rep.  793.  The  obligation  of  a  com- 
mon carrier,  which  rested  on  the  appellant  company,  was  to  do  all 
that  human  care,  vigilance,  and  foresight  could  reasonably  do, 
consistent  with  the  mode  of  conveyance  and  the  practical  operation 
of  the  road,  to  convey  appellee  and  the  other  passengers  in  safety 
•to  his  and  their  destination.  Slight  care  and  foresight  only  was 
necessary  to  arouse  apprehension  that  the  passengers  on  the  platform 
and  steps  of  the  car  would  be  endangered  by  any  excessive  speed,  and 
that  speed  even  more  moderate  than  the  usual  rate  of  speed  was  the 
more  prudent  and  safe  course  for  the  safety  of  such  passengers. 
It  was  the  duty  of  the  appellant  company  to  regulate  the  speed  of  its 
car  in  view  of  the  fact  that  it  had  encouraged  its  patrons  to  over- 
crowd the  aisles,  platforms,  and  steps.  The  high  degree  of  care 
which  the  law  enjoined  upon  it  for  the  safety  of  its  passengers 
should  have  been  the  paramount  consideration.  The  practical 
operation  of  the  car  did  not  require  that  a  rapid  rate  of  speed  should 
be  employed.  Whether  it  was  negligence  on  the  part  of  the  appellee, 
as  a  passenger,  to  stand  on  the  steps  or  platform  of  the  car,  was  a 
question  of  fact  for  the  decision  of  the  jury  (North  Chicago  St.  R. 
Co.  V.  Polkey,  supra),  and  not  of  law  to  be  determined  by  the  court. 
The  cause  was  properly  submitted  to  the  jury. 

It  is  compl^ned  that  the  court  gave  instructions  Nos.  3a  and  4. 
These  instructions  are  as  follows:  "  [3a]  The  court  instructs  the 
jury  that  the  acts  of  negligence  charged  against  the  defendant  in 
plaintiff's  declaration  are  negligence  in  permitting  its  cars,  on  which 
the  plaintiff  rode,  to  be  overcrowded,  and  negligence  in  running  its 
car,  on  which  the  plaintiff  rode,  at  an  excessive  rate  of  speed.  [4] 
The  court  instructs  the  jury  that  if  you  believe,  from  the  preponder- 
ance of  the  evidence  in  this  case,  that  the  plaintiff,  Frank  Oliver,  on 
the  7th  day  of  September,  1903,  became  a  passenger  on  one  of  de- 
fendant's cars,  and  that,  while  he  was  a  passenger  of  such  car, 
he,  while  exercising  due  care  for  his  own  safety,  was  injured  by  the 
negligence  of  the  defendant,  as  charged  in  plaintiff's  declaration, 
or  some  count  thereof,  then  in  law  the  defendant  is  liable  for  such 
injury,  and  the  jury  should  so  find  by  their  verdict."  Counsel  says 
that  No.  4,  standing  by  itself,  was  not  objectionable,  but  that,  con-  • 
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sidered  in  connection  with  No.  ^a,  it  was  seriously  hurtful  to  the 
appellant  company.  Counsel  insists  that  instruction  3a  applies  to 
both  counts  of  the  declaration,  and  does  not  state  fully  the  essential 
elements  of  the  negligence  charged  in  either  count;  that  the  jury 
were  likely  to  understand  from  instruction  4,  considered  in  connec- 
tion with  instruction  3a,  that  proof  that  the  car  was  overcrowded 
merely  would  sustain  the  issue  made  under  the  first  count.  Both 
counts  of  the  declaration  charged  that  the  company  was  guilty  of 
negligence  in  causing  and  permitting  the  car  to  be  overcrowded. 
The  first  count  charged  that  the  motion  of  the  car  forced  the  other 
passengers  against  the  appellee,  and  thus  pushed  him  from  the  car. 
The  second  count  charged  like  negligence  in  overcrowding  the  car, 
and  that  the  motion  of  the  car,  the  speed  being  rapid  and  dangerous, 
threw  the  appellee  from  the  car.  The  overcrowding  of  the  car  and 
the  motion  or  movement  of  the  car  were  elements  of  negligence  in 
l)oth  counts,  and  the  manner  in  which  the  motion  operated  to  throw 
the  appellee  from  his  place  on  the  steps  was  stated  differently  in 
the  two  counts.  The  first  count  was  based  upon  the  theory  that 
the  appellant  company  induced  and  permitted  the  car,  the  platforms, 
and  the  steps  thereof  to  be  so  crowded  with  passengers  that  the 
movement  or  motion  of  the  car  at  an  ordinary  rate  of  speed  was 
dangerous  to  passengers,  and  that  therefore  the  appellant  company 
failed  in  its  duty  towards  its  passengers  by  attempting  to  run  the 
car,  so  overcrowded,  in  the  same  manner  and  with  the  same  speed 
and  motion  as  would  have  been  employed  had  it  contained  no  more 
passengers  than  it  was  intended  to  accommodate  and  convey  in 
safety.  The  second  count  charged  the  same  negligence  as  to  the 
overcrowding  of  the  car,  and  alleged  in  addition  that  the  company 
negligently  propelled  its  car  at  even  a  greater  than  the  ordinary 
rate  of  speed.  Instruction  No.  3a,  therefore,  though  not  carefully 
drawn,  did  not  misdirect  the  jury  as  to  the  issues. 

Instruction  No.  8,  asked  by  the  appellant  company  and  refused, 
would  have  advised  the  jury  that,  if  they  believed  from  the  evi- 
dence that  it  was  not  proved  that  a  crowd  of  persons  on  a  car  pushed 
and  forced  the  appellee  from  the  car,  they  should  return  a  verdict 
of  not  guilty.  This  instruction,  if  given,  would  have  ignored  and 
denied  recovery  if  the  appellee  was  thrown  from  the  steps  of  the 
car  by  the  rapid  and  excessive  rate  of  speed  thereof,  as  charged  in 
the  second  count  of  the  declaration.  There  was,  as  we  have  seen, 
evidence  tending  to  support  the  negligence  charged  in  the  second 
count,  and  instruction  No.  8  was  therefore  properly  refused.  Other 
instructions  given  for  the  appellant  advised  the  jury  that  they  should 
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not  return  a  verdict  for  the  appellee  unless  he  had  proved  his  case 
by  a  preponderance  of  the  evidence. 

The  eleventh  instruction  asked  by  the  appellant  company  and 
refused  sought  to  have  the  court  direct  the  jury  that,  if  the  car  was 
crowded  at  the  time  the  appellee  entered  the  same  to  become  a  pas- 
senger, then  the  appellee  could  not  recover.  It  may  be  doubted 
whether  there  was  proof  on  which  to  base  this  instruction;  but, 
aside  from  that,  in  view  of  the  fact  that  the  conductor  invited  persons 
to  become  passengers  after  the  car  had  become  crowded,  the  court 
could  not  say  as  a  matter  of  law,  as  the  instruction  asked  him  to  do, 
that  there  could  be  no  recovery.  It  was  a  question  of  fact  whether 
appellee  would  under  such  circumstances  have  been  guilty  of  neg- 
ligence in  going  upon  the  car. 

The  judgment  should  not  be  reversed  because  the  court  refused 
to  give  instruction  No.  14  asked  by  the  appellant  company.  Instruc- 
tions Nos.  5  and  6,  which  were  given  in  the  same  behalf,  correctly 
advised  the  jury  as  to  the  matters  properly  intended  to  be  given  by 
instruction  No.  14.  In  addition  to  that,  instruction  No.  14,  if  given, 
would  have  advised  the  jury  (to  quote  therefrom)  "that  the  mere 
fact  that  the  car  was  overcrowded,  if  proven,  is  not  proof  of  negli- 
gence on  the  part  of  the  defendant,"  and  it  was  so  framed  as  to 
authorize  a  verdict  for  the  appellant  company  without  consideration 
of  the  allegation  of  negligence  in  moving  the  car  at  a  rapid  and 
dangerous  rate  of  speed,  and  the  proof  in  support  of  that  charge 
of  negligence. 

The  record  is  free  from  error  reversible  in  character,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


ELGIN,  A.  &  S.  TR.  CO.  V.  WILSON. 

Supreme  Court,  Illinois,  October,  1905, 


CARRIER  AND  PASSENGER  —  STREET  CAR  COLLIDING  WITH 
CARS  ON  SIDE  TRACK  — TORT  OF  THIRD  PERSON  WHO 
TURNED  SWITCH.  —  Where  it  appeared  that  after  the  defendant 
railway  company  transported  passengers  to  a  park  to  witness  a  ball 
game,  the  cars  were  placed  on  a  side  track  to  await  the  termination 
of  the  ball  game,  and  the  switch  connecting  the  track  with  the  main 
track  was  closed  by  the  switch  tender,  who  then  went  into  the  park 
to  witness  the  ball  game,  and  that  a  boy  then  threw  the  switch  open. 

Vol.  XIX  —  lo 
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it  being  without  a  lock,  and  that  a  regular  car,  upon  which  plaintiff 
was  a  passenger,  ran  at  a  high  rate  of  speed  upon  the  side  track  and 
collided  with  the  cars  thereon,  and  the  plaintiff  was  injured,  the  ques- 
tions of  negligence  were  for  the  jury,  and  a  judgment  for  plaintiff 
was  affirmed. 

EVIDENCE— CONDITION  OF  CARS  AFTER  COLLISION.— 
Evidence  pf  the  condition  of  the  car  upon  which  the  plaintiff  was  a 
passenger,  and  of  the  car  on  the  side  track  after  the  collision,  was 
properly  admitted. 

VARIANCE.  —  Where  the  allegation  was  that  divers  bones  of  the  plain- 
tiff's body  were  broken  there  was  no  variance  when  the  proof  was 
that  one  of  her  legs  was  broken  and  an  elbow  was  injured. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Natalie  Wilson  against  the  Elgin,  Aurora  &  Southern 
Traction  Company.  Judgment  for  plaintiff  was  afHrmed  by  the 
Appellate  Court,  and  defendant  appeals.    Affirmed, 

Hopkins  &  Scott  and  John  A.  Russell,  for  appellant 

Walter  E.  Healy  and  Murphy  &  Alschuler,  for  appellee. 

BoGGS,  J.  —  A  judgment  in  the  sum  of  $3,000,  entered  in  the 
Circuit  Court  of  Kane  county  in  favor  of  the  appellee  and  against 
the  appellant  company  for  damages  arising  from  a  personal  injury, 
was  affirmed  in  the  Appellate  Court  for  the  Second  District.  This 
is  an  appeal  from  the  judgment  of  affirmance. 

The  trial  court  did  not  err  in  refusing  to  direct  a  peremptory 
verdict  for  the  appellant  company. 

On  August  2,  1902,  a  game  of  baseball  was  being  played  in  the 
park  along  the  line  of  the  appellant  company's  railroad,  about  two 
and  one-half  miles  from  the  city  of  Elgin,  and  about  the  same  dis- 
tance from  the  city  of  Dundee.  The  company  maintained  a  switch 
at  the  park,  and  had  transported  a  number  of  passengers  from  Elgin 
and  Dundee  to  witness  the  game.  The  cars  on  which  such  passen- 
gers had  been  carried  were  run  in  upon  the  switch,  there  to  remain 
until  after  the  game,  then  to  be  used  for  the  reception  and  return 
of  the  patrons  of  the  game  to  their  homes.  The  regular  half-hourly 
service  of  other  cars  of  the  company  was  maintained  along  the  main 
track  to  Carpentersville.  One  George  L.  March,  an  employee  of 
the  appellant  company,  was  in  charge  of  the  switch  on  that  day. 
After  all  of  the  cars  that  were  used  in  conveying  patrons  of  the  ball 
game  had  arrived  and  had  been  placed  on  the  switch,  March  closed 
the  switch,  leaving  the  main  line  open  for  the  use  of  cars  passing 
to  and  fro  thereof.  The  switch  was  opened  and  closed  by  means 
of  an  iron  arm  or  lever,  and  was  moved  by  lifting  up  the  lever  from 
the  ground  and  throwing  it  over  in  the  opposite  direction.     The 
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lever  was  not  locked,  but  could  be  moved,  and  the  switch  opened, 
by  any  one.  After  throwing  the  lever  so  as  to  close  the  switch  and 
leave  the  main  track  open  for  the  passage  of  cars  in  the  regular 
service  of  the  company,  the  switch  tender,  March,  left  the  switch 
and  went  into  the  park,  where  the  game  of  ball  was  in  progress. 
The  park  was  inclosed  with  a  tight  plank  fence  about  eight  feet  in 
height.  A  number  of  boys  were  playing  near  about  the  switch. 
One  of  them,  Frank  Lieb,  about  half  an  hour  after  March  had  left 
the  switch,  lifted  up  the  arm  or  lever  by  which  the  switch  was  opened 
and  closed,  and  threw  it  over,  and  this  moved  the  rails  of  the  switch 
track  so  that  the  switch,  at  its  south  end,  connected  with  the  track 
of  the  main  line.  A  car  which  the  appellant  company  was  operating 
from  Elgin  to  Carpentersville,  and  upon  which  appellee  was  riding 
as  a  passenger,  which  was  moving  at  a  high  rate  of  speed  on  the 
main  track,  ran  in  upon  the  switch  and  collided  with  the  empty 
cars  standing  thereon,  and  the  appellee  received  the  injuries  for 
which  she  brought  this  action.  The  declaration  contained  six  counts, 
and,  among  other  alleged  acts  of  negligence,  relied  upon  the  failure 
of  the  company  to  have  the  switch  lever  locked,  and  also  a  failure 
to  have  the  same  guarded,  as  grounds  of  actionable  negligence. 
The  testimony  of  the  boy,  Frank  Lieb,  showed  that  the  appliance 
for  moving  the  switch  was  not  protected  by  a  lock  or  otherwise, 
and  could  be  moved  by  any  one.  Other  testimony  disclosed  that 
the  switch  tender  in  charge  of  the  switch  had  gone  from  his  post 
into  the  park,  where  the  game  of  ball  was  being  played,  and  was 
there  when  the  collision  occurred. 

Whether  the  failure  to  have  the  switch  appliances  provided  with 
locks  of  some  character,  or,  in  the  absence  of  such  lock,  to  have  a 
guard  to  watch  and  see  that  the  switch  was  not  improperly  thrown 

• 

or  turned,  constituted  actionable  negligence,  was  properly  submitted 
by  the  court  to  the  jury  under  instructions  advising  the  jury  that 
it  was  the  duty  of  the  appellant  company,  as  the  carrier  of  passen- 
gers, to  do  all  that  human  care,  vigilance,  and  foresight  could  rea- 
sonably do  for  the  protection  of  its  passengers  that  was  consistent 
with  the  mode  of  conveyance  it  was  engaged  in  providing  and  the 
practical  operation  of  its  road  and  of  its  business  as  a  carrier  of 
passengers.  The  appellant  company  is  a  common  carrier  of  passen- 
gers for  hire.  The  appellee  became  a  passenger  on  one  of  its  cars. 
The  rule  of  liability  is  that  applicable  to  the  relation  of  carrier  and 
passenger.  Proof  that  the  appellee  was  a  passenger,  that  the  car  in 
w^hich  she  was  riding  collided  with  another  car,  and  that  she  was 
injured,  no  negligence  appearing  on  her  part,  made  a  prima  facie 
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case  of  negligent  failure  on  the  part  of  the  appellant  to  discharge 
the  duty  it  owed  to  her,  and  entitled  her  to  recover  damages  for  the 
injuries  sustained  by  her,  unless  the  appellant  company,  by  proof, 
should  acquit  itself  of  the  presumption  that  the  collision  was  in 
some  way  occasioned  by  its  failure  to  discharge  its  duty  as  a  public 
carrier  to  the  appellee,  as  its  passenger.  Galena  &  Chicago  Union 
R.  Co.  V,  Yarwood,  15  111.  468,  9  Am.  Neg.  Cas.  208,  20^n;  Id.,  17 
111.  509,  65  Am.  Dec.  682 ;  Pittsburgh,  C.  &  St.  L.  R'y  Co.  v.  Thomp- 
son, 56  111.  138,  9  Am.  Neg.  Cas.  221 ;  Peoria,  P.  &  J.  R.  Co.  v, 
Reynolds,  88  111.  418,  9  Am.  Neg.  Cas.  226;  Eagle  Packet  Co.  v. 
Defries,  94  111.  598,  2  Am.  Neg.  Cas.  634,  34  Am.  Rep.  245 ;  North 
Chicago  St.  R'y  Co.  v.  Cotton,  140  111.  486,  9  Am.  Neg.  Cas.  249M, 
29  N.  E.  Rep.  899 ;  N.  Y.,  C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111. 
40,  9  Am.  Neg.  Cas.  258n,  43  N.  E.  Rep.  809.  The  same  doctrine 
or  rule  is  announced  by  Mr.  Thompson  in  his  work  on  Negligence. 
3  Thompson  on  Negligence,  2758,  2761.  The  doctrine  to  be  deduced 
from  the  above  cases  is  that,  when  one  becomes  a  passenger  on  a 
car  of  a  common  carrier  to  be  transported  from  ope  station  on  its 
line  to  another,  and  has  paid  a  consideration  therefor,  the  contract  on 
the  part  of  the  carrier  is  to  provide  safe  and  sound  cars,  track,  and 
necessary  appliances  to  carry  the  passenger  to  his  or  her  destination 
without  injury.  Where  such  a  passenger  is  injured  by  a  collision, 
proof  of  the  relation  of  passenger  and  carrier,  of  the  collision  and 
the  injury,  if  no  contributing  negligence  on  the  part  of  the  passen- 
ger appears,  makes  a  prima  facie  case  for  the  resulting  damages, 
and  casts  upon  the  common  carrier  the  onus  of  proving  that  the 
injury  resulted  from  inevitable  accident  or  from  some  cause  against 
which  human  prudence  and  foresight  could  not  have  provided. 
The  mischievous  act  of  the  boy,  Lieb,  contributed  to  the  injury  in 
the  case  at  bar.  The  failure  of  the  company  to  provide  some  means 
for  locking  the  switch  arm  or  lever,  or  to  have  some  one  to  prevent 
the  disarrangement  of  an  appliance  so  easily  dangerous  to  its  pas- 
sengers, was  justly  regarded  by  the  court  as  a  failure  on  its  part 
to  perform  its  obligation  and  duty  to  those  who  had  intrusted  them- 
selves to  its  care  as  a  public  carrier.  That  a  collision  was  caused 
by  the  tortious  act  of  a  stranger  could  have  no  effect  to  relieve  the 
common  carrier  from  responsibility  to  an  injured  passenger,  if  the 
failure  of  the  carrier  to  do  that  which  human  foresight  and  fore- 
thought would  have  suggested  presented  the  opportunity  for  the 
commission  of  the  tortious  act. 

The  court  did  not  err  in  its  rulings  as  to  the  admissibility  of  proof 
as  to  the  condition  of  the  car  in  which  the  appellee  had  been  riding 
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and  of  the  car  with  which  it  collided  after  the  accident.  Whether 
the  car  upon  which  the  appellee  was  riding  as  a  passenger  was 
moving  at  a  very  rapid,  or  at  a  moderate,  rate  of  speed,  was  a  con- 
tested question  of  fact.  One  charge  of  negligence  in  the  declaration 
ivas  that  the  car  was  being  driven  at  a  dangerous  rate  of  speed  and 
that  the  collision  was  the  result  thereof.  The  manner  in  which  these 
cars  were  driven  together  and  broken  and  damaged,  as  shown  by 
the  proof,  tended  to  support  the  view  of  the  appellee  that  the  car  in 
which  she  was  riding  was  moving  at  a  very  great  rate  of  speed. 

Witnesses  for  the  appellee  were  permitted,  over  the  objection  of 
the  appellant  company,  to  state  that  the  switch  in  question  could 
be  seen  from  the  front  platform  of  a  car  approaching  from  the  south 
a  distance  of  300  feet.  It  is  urged  that 'there  was  no  attempt  to 
show  that  the  size  and  speed  of  the  car  from  which  the  witnesses 
made  their  observations,  the  physical  conditions  of  the  track,  and 
the  surroundings  of  the  right  of  way,  were  the  same  as  at  the  time 
of  the  accident,  and  that  for  such  reason  it  was  error  to  admit  the 
proof  complained  of.  We  have  examined  the  record,  and  think  it 
was  shown  that  the  essential  conditions  were  the  same  when  the 
experiments  were  made  and  when  the  accident  occurred. 

But,  aside  from  that,  if  error  in  this  respect  occurred  it  would 
not  justify  a  reversal  of  the  judgment.  The  appellee,  in  part,  relied 
on  the  charge  that  the  displacement  of  the  switch  was  visible  to  the 
motomeer  at  such  a  distance  therefrom  that,  had  he  been  watching 
the  track,  as  it  was  his  duty  to  do,  instead  ofctrying  to  see  the  ball 
game,  as  she  insisted  the  proof  showed  he  was  doing,  he  would  have 
discovered  that  the  switch  had  been  turned  in  time  to  have  stopped 
the  car  and  averted  the  accident.  The  evidence  under  consideration 
was  directed  to  this  issue,  and  this  only.  As  we  have  seen,  the  ap- 
pellee was  entitled  to  recover  unless  the  appellant  company  should, 
by  proof,  overcome  the  presumption  which  arose  against  it.  This  it 
ineffectually  attempted  to  do  by  showing  that  the  switch  was  turned 
by  the  boy,  Lieb ;  for  the  proof  introduced  on  its  part  for  this  pur- 
pose indisputably  established  that  the  real  cause  of  the  injury  was 
the  failure  of  the  employee,  which  the  company  had  placed  there 
in  charge  of  the  switch,  to  remain  at  his  post  and  see  that  the 
switch  was  not  tampered  with,  or  the  failure  of  the  appellant  com- 
N  pany  to  provide  a  lock  for  the  switch  arm  or  lever,  in  consequence 
whereof  a  dangerous  appliance  of  the  company's  road  was  left 
unprotected  against  the  pranks  of  mischievous  boys.  This  state  of 
case,  aside  from  the  alleged  negligent  failure  of  the  motomeer  to 
observe  the  displacement  of  the  switch,  demanded  a  verdict  and 
judgment  for  the  appellee. 
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The  declaration  alleged  that  the  appellee  "  was  greatly  bruised, 
hurt,  and  wounded,  and  divers  bones  of  her  body  were  there  and 
then  broken,  and  she  became  sick,"  etc.  The  proof  showed  a  frac- 
ture of  the  tibia  of  the  left  leg  and  an  injury  to  the  right  elbow, 
and  we  are  urged  to  reverse  the  judgment  on  the  ground  that  there 
is  a  clear  distinction  between  the  body  and. the  limbs  of  the  body, 
and  consequently  there  is  a  variance  between  the  allegations  of  the 
pleading  and  the  proof.  One  definition  given  by  Mr.  Webster  of 
the  word  "  body  "  is  "  the  entire  physical  part  of  a  man."  This 
meaning  is  properly  to  be  given  the  word  as  employed  in  the 
declaration,  and  it  was  not  essential  there  should  be  greater  par- 
ticularization  as  to  the  bones  that  were  broken. 

It  is  complained  that  Dr.  Strum,  a  witness  for  the  appellee,  was 
allowed  to  state  his  opinion  as  a  medical  expert,  not  based  on  a 
hypothetical  state  of  facts,  but,  in  part,  upon  the  testimony  of  the 
appellee  as  a  witness,  as  the  doctor  heard  and  construed  her  testi- 
mony.   A  physician  or  a  surgeon  who  has  treated  a  patient  may 
express  an  opinion  as  to  the  physical  condition  of  such  patient, 
based  on  information  gained  while  so  administering  professionally 
for  the  affliction,  or  a  physician  may  testify  as  an  expert  from  in- 
formation obtained  from  a  physical  examination  of  the  person  who 
is  the  subject  of  the  inquiry.    If  the  opinion  of  a  physician  is  de- 
sired on  the  case  made  or  claimed  to  be  made  by  the  testimony  pro- 
duced on  the  hearing,  he  should  not  be  permitted  to  state  his  opin- 
ion based  on  the  cdfcclusion  arrived  at  by  himself  as  to  tfie  case 
made  by  the  evidence  as  he  heard  it  and  gave  it  weight.    The  proper 
course  is  to  state  hypothetically  the  case  which  the  party  producing 
the  witness  thinks  has  been  proved,  and  to  ask  an  opinion  based  on 
such  hypothetical  case.    The  jury,  who  are  the  judges  as  to  what 
has  been  proven,  may  then  apply  the  opinion  of  the  expert,  if  in 
their  judgment  the  state  of  case  on  which  it  was  based  has  been 
proven.    To  permit  the  expert  to  base  an  opinion  on  the  testimony 
as  he  construes  and  has  weighed  it  would  be  to  permit  him  to  ex- 
ercise the  functions  of  the  jury,  and,  in  a  sense,  decide  the  whole 
issues  for  them.     Pyle  v.  Pyle,  158  111.  289,  41  N.  E.  Rep.  999; 
Grand  Lodge  v.  Wieting,  168  111.  408,  48  N.  E.  Rep.  59,  61  Am. 
St  Rep.  123. 

But  the  rule  is  that  a  court  of  review  will  not  consider  any  other 
ground  of  objection  than  that  urged  in  the  court  below.  3  Encyc. 
of  PI.  &  Pr.  223.  Dr.  Strum  testified  that  he  had  made  two  ex- 
aminations of  the  person  of  the  appellee,  and  that  he  was  present 
and  heard  her  testifv  as  a  witness.    He  was  then  asked  the  follow- 
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ing  questioHi  to  which  objection  was  made,  as  shown  below :  "  In 
view  of  that,  and  in  view  of  the  examination  you  have  made,  and 
also  in  view  of  the  symptoms  you  have  discovered  by  means  of  your 
examination,  what  relation,  would  you  say,  does  her  present  condi- 
tion bear  to  the  injuries  mentioned?  (Objected  to  on  the  ground 
that  the  question  is  not  predicated  on  the  testimony  in  the  case.)  " 
The  ground  or  grounds  of  this  objection  are  not  entirely  clear. 
The  ground  intended  to  be  advanced  may  have  been  that  it  was  im^ 
proper  to  base  an  opinion  on  anything  save  the  testimony  heard 
by  the  expert,  and  was  improper  because  it  asked  for  an  opinion 
based  also,  in  part,  on  the  personal  examination  of  the  appellee. 
It  may  have  been  on  the  ground  that  it  was  improper  because  it  was 
not  predicated  on  all  of  the  testimony  in  the  case  relative  to  the 
physical  condition  of  the  appellee.  Giving  to  the  objection  either  of 
these  meanings,  if  either  ground  of  objection  had  been  sustained, 
the  correct  rule  would  not  have  been  applied. 

The  testimony  in  behalf  of  the  appellee  tended  to  show  she  suf- 
fered from  neurasthenia  as  a  result  of  the  collision.  Physicians  in- 
troduced by  the  appellant  company  gave  testimony  tending  to  show 
that  neurasthenia  with  which  the  appellee  suffered  might  have  been 
occasioned  by  various  specified  causes  other  than  the  physical  in- 
juries suffered  by  the  appellee.  On  cross-examination  the  counsel 
for  appellee  were  permitted  to  ask  if  neurasthenia  could  not  be 
produced  by  great  and  sudden  fright,  and  the  witnesses  answered 
that  it  could  be  so  produced.  It  is  urged  that  fright  alone  cannot 
sustain  a  recovery  of  damages.  The  doctrine  seems  to  be  that  lia- 
bility cannot  exist  if  predicated  on  fright  or  terror,  unaccompanied 
by  contemporaneous  physical  injury.  Braun  v.  Craven,  175  III. 
401,  51  N.  E.  Rep.  657,  42  L.  R.  A.  199;  8  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.)  665;  13  Cyc.  42,  43.  Here  the  appellee  received 
physical  injuries  contemporaneous  with  the  alleged  fright  or  terror. 

The  contention  that  counsel  for  the  appellee  were  permitted  to 
indulge  in  improper  argument  is  without  merit.  The  specific  ground 
'of  this  complaint  is  that  counsel  insisted,  in  argument  to  the  jury, 
on  recovery  on  the  ground  the  appellant  company  had  negligently 
failed  to  lock  the  switch  or  negligently  failed  to  watch  and  guard 
the  switch.  This  argument  is  denounced  as  improper,  on  the  as- 
sertion there  was  no  proof  to  sustain  either  of  the  alleged  delin- 
quencies. It  appeared  from  the  testimony  of  the  boy,  Lieb,  that  the 
switch  arm  or  lever  was  not  locked,  and  from  other  testimony  in  the 
case  that  the  employee  of  the  company  in  charge  of  the  switch  was 
within  the  inclosure  of  the  park  when  the  boy  turned  the  switch. 
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Demurrer  was  sustained  to  the  third  and  fourth  counts  of  the* 
declaration,  and  it  is  complained  that  the  court  permitted  the  entire 
declaration  containing  said  third  and  fourth  counts  to  be  taken  by 
the  jury  when  they  retired  to  consider  of  their  verdict  The  prac- 
tice of  permitting  the  pleadings  in  civil  actions  to  be  taken  by  the 
jury  in  their  retirement  is  not  to  be  commended.  Counsel  may 
procure  the  court,  in  the  instructions,  to  state  the  issues  to  the  jury, 
and  that  course  should  be  resorted  to.  It  is  not,  however,  error 
of  reversible  character  to  send  the  pleadings  to  the  jury;  but  counts 
in  the  declaration  to  which  demurrers  have  been  sustained  should 
not  accompany  the  other  pleadings.  When  the  appellant  company's 
counsel  object  to  the  declaration  going  to  the  jury,  counsel  for  the 
appellee  stated  to  the  court  and  to  counsel  for  the  appellant  that,  if 
counsel  for  the  appellant  would  state  that  they  desired  the  counts, 
to  which  demurrers  had  been  sustained  to  be  removed  from  the 
declaration,  it  would  have  been  done.  Counsel  for  the  appellant 
replied  that  they  simply  wanted  the  record  to  show  thfey  had  ob- 
jected, and  that  the  objection  had  been  overruled,  and  that  they  had 
excepted.  It  is  manifest  counsel  for  the  appellant  were  not  en- 
deavoring to  prevent  erroneous  action  that  would  prejudice  the 
cause  of  their  client,  but  were  only  seeking  to  inject  error  into  the 
record.  They  could  have  voluntarily  avoided  the  error,  but  declined, 
in  order  that,  in  the  event  of  an  unfavorable  verdict,  they  might 
obtain  a  reversal  upon  merely  technical  grounds.  We  will  not  en- 
tertain the  objection. 

We  do  not  think  that  instructions  Nos.  i  and  2  authorized  the 
jury  to  return  a  verdict  for  the  appellee  on  ground  of  recovery 
not  charged  in  the  declaration,  as  counsel  for  the  appellant  urge* 
These  instructions  advised  the  jury  as  to  the  degree  of  care  required 
of  the  appellant  as  a  public  carrier,  and  directed  them,  in  instruction 
No.  I,  that  "  if,  from  the  evidence,  the  jury  believe  that  the  company 
failed  to  exercise  toward  the  said  plaintiff,  at  the  time  in  question," 
such  degree  of  care,  and  that  she  was  injured  thereby,  she  could 
recover,  and,  by  the  second  instruction,  that  she  could  recover  if 
the  jury  "  found,  from  the  evidence,  the  defendant  did  not  exer- 
cise "  the  specified  degree  of  care.  The  jury  were  restricted  to 
grounds  of  recovery  disclosed  by  the  evidence.  It  is  not  contended 
that  the  court  permitted  evidence  to  be  produced  that  was  not  appli- 
cable to  the  issues  made  by  the  pleadings ;  hence  the  instructions  did 
not  authorize  a  verdict  for  appellee,  except  upon  the  issues  under 
the  pleadings. 

Instructions  Nos.  17,  18,  and  19,  asked  by  the  appellant,  were 
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properly  refused.  Nos.  17  and  18  declared  there  could  be  no  re- 
covery if  the  accident  and  injury  could  not  have  occurred  if  the 
switch  had  not  been  turned  or  misplaced  by  the  boy,  Lieb.  If,  as 
we  have  seen,  the  appellant  company  owed  it  to  the  appellee  as  a 
legal  duty,  as  a  public  carrier,  to  lock  or  guard  the  switch,  and 
failed  to  discharge  that  duty,  the  right  of  recovery  existed,  not- 
withstanding the  tortious  act  of  Lieb  intervened  to  occasion  the  col- 
lision. No.  19  was  properly  refused,  for  the  reason  it  required  only 
the  exercise  of  reasonable  care  on  the  part  of  the  appellant  company 
in  the  management  of  the  road  and  the  management  of  the  car  in  the 
transfer  of  the  appellee  to  her  destination. 

The  judgment  must  be,  and  is,  affirmed. 

Judgment  affirmed. 


HEWES  V.  CHICAGO  &  E.  I.  R.  CO. 

Supreme  Court,  Illinois,  October,  1905. 


CARRIER  AND  PASSENGER  — PASSENGER  ON  LOWER  STEP 
OF  CAR  OF  TRAIN  STRUCK  BY  CATTLE  GUARD.  —  Where  a 
passenger  stood  upon  the  rear  platform  of  the  rear  car,  in  which  there 
was  ample  room,  and  as  the  train  slackened  speed  as  it  aproached  a 
station  the  passenger  went  upon  the  lower  step  of  the  car,  and  holding 
on  with  his  hands  allowed  his  body  to  project  beyond  the  line  of  the 
car  into  the  darkness,  in  order  to  alight  quickly  when  the  train 
stopped,  and  his  body  came  in  contact  with  a  cattle  guard  and  he  was 
thrown  from  the  car  and  injured,  he  was  guilty  of  contributory  negli- 
gence that  would  defeat  a  recovery  for  the  injuries  sustained. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Raymond  G.  Hewes  against  the  Chicago  &  Eastern 
Illinois  Railroad  Company.  Judgment  for  defendant  was  affirmed 
by  the  Appellate  Court,  and  plaintiff  appeals.    AfHrmed, 

Brandt  &  Hoffmann,  for  appellant. 

Calhoun,  Lyford  &  Sheean,  for  appellee. 

Hand,  J.  —  This  was  an  action  on  the  case,  commenced  in  the 
Superior  Court  of  Cook  county  by  the  appellant  against  the  appellee 
to  recover  damages  for  an  injury  to  his  person,  alleged  to  have 
been  sustained  on  October  11,  1892,  in  consequence  of  the  negligence 
of  the  appellee  in  constructing  a  cattle  guard  so  near  its  tracks 
that,  as  the  car  upon  which  he  was  a  passenger  was  passing  said 
cattle  guard,  his  body  came  in  contact  with  said  cattle  guard,  and 
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he  was  thrown  from  the  train  to  and  upon  the  ground.  The  declara- 
tion contained  three  counts,  and  the  general  issue  was  pleaded.  At 
the  close  of  the  plaintiff's  evidence  the  court  peremptorily  instructed 
the  jury  to  return  a  verdict  in  favor  of  the  defendant,  which  was 
done  accordingly,  and  judgment  was  rendered  on  the  verdict  in 
favor  of  the  defendant.  The  Appellate  Court  for  the  First  District, 
upon  appeal,  affirmed  the  judgment  of  the  Superior  Court,  and, 
a  certificate  of  importance  having  been  granted,  a  further  appeal 
has  been  prosecuted  to  this  court. 

The  sole  question  raised  in  this  court  is,  does  the  evidence  in- 
troduced on  behalf  of  the  plaintiff,  when  taken  to  be  true,  together 
with  all  legitimate  inferences  which  may  be  drawn  therefrom  in 
favor  of  the  plaintiff,  tend  to  support  the  cause  of  action  set  out  in 
his  declaration?  The  evidence  shows  that  the  defendant,  at  the 
time  of  the  injury,  owned  and  operated  a  double-track  railroad 
which  ran  north  and  south  through  Columbia  Heights,  a  suburb  of 
Chicago ;  that  its  south-bound  trains  ran  on  the  west  and  its  north- 
bound trains  upon  the  east  track;  that  its  passenger  depot  at  that 
place  was  located  upon  the  east  side  of  the  tracks ;  that  about  200 
feet  north  of  the  depot,  between  the  tracks,  a  cattle  guard  four  and 
one-half  or  five  feet  high,  in  the  form  of  an  inverted  letter  V  with 
the  top  cut  off,  was  located ;  and  that  the  east  side  of  the  body  of 
a  passenger  car  going  south,  in  passing  said  cattle  guard,  would 
come  within  six  inches  thereof.  At  about  seven  o'clock  on  the  eve- 
ning of  the  injury  the  plaintiff,  who  was  then  seventeen  and  one-half 
years  of  age  and  employed  in  a  piano  factory  at  Chicago  Heights, 
took  a  south-bound  train  of  defendant  at  that  place  to  go  to  his  home 
at  Crete.  Columbia  Heights  is  about  midway  between  Chicago 
Heights  and  Crete.  The  train  upon  which  he  took  passage  consisted 
of  a  passenger,  smoker,  baggage  car,  and  an  engine  and  tender. 
He  was  late,  and  in  company  with  a  companion  mounted  the  rear 
platform  of  the  rear  car  of  the  train.  He  was  smoking,  and  upon 
looking  into  the  passenger  car  through  the  open  door  he  saw  his 
uncle,  who  was  a  minister,  and  his  wife,  sitting  in  the  car,  and,  not 
desiring  to  be  observed  by  them  with  a  lighted  cigar  in  his  posses- 
sion, he  dodged  back,  and  remained  standing  upon  the  platform 
east  of  the  car  door  until  the  engineer  commenced  to  slacken  the 
speed  of  the  train  for  the  stop  at  Columbia  Heights.  As  the  train 
slackened  its  speed  he  stepped  down  upon  the  first  step,  took  hold  of 
the  handholds  with  both  hands,  and  swung  his  body  out  from  the 
car,  with  a  view  to  leave  the  passenger  car  upon  which  he  was  riding 
when  the  train  stopped,  and  to  go  forward  and  ride  in  the  smoker 
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from  that  point  to  Crete.  Just  as  he  swung  out  from  the  car  the  left 
side  of  his  body  came  in  contact  with  the  cattle  guard,  and  he  was 
thrown  from  his  position  on  the  step,  and  fell  upon  the  rails  and 
ground,  and  sustained  the  injury  for  which  he  seeks  to  recover  in 
this  action. 

There  was  ample  room  inside  the  c^r  when  the  plaintiff  went 
upon  the  platform.  It  was  quite  dark,  and  no  one  connected  with  the 
operation  of  the  train  knew  the  plaintiff  was  upon  the  rear  platform. 
Had  the  plaintiff  entered  the  car  and  taken  a  seat,  or,  if  he  desired 
to  enter  the  smoker,  had  he  passed  through  the  rear  car,  or  waited 
until  the  train  stopped  and  alighted  and  passed  around  that  car  to 
the  snioker,  or  had  he  remained  standing  upon  the  platform  near  the 
car  door,  he  would  not  have  been  injured.  He,  however,  took  a 
position  upon  the  lower  step  of  the  car  and  swung  his  body  out 
into  the  darkness  while  the  car  was  in  motion,  and  at  a  point  some 
200  feet  north  of  the  place  where  the  train  usually  stopped  to  dis- 
charge and  receive  passengers,  with  a  view,  as  he  says,  to  be  able  to 
alight  from  the  train  and  take  a  position  in  the  smoker  quickly, 
and  when  his  body  was  in  a  position  outside  the  line  of  the  car,  it 
came  in  contact  with  the  cattle  guard,  and  the  injury  occurred.  A 
railroad  company  owes  a  high  degree  of  care  to  its  passengers, 
but  it  will  not  be  held  liable  for  an  injury  to  a  passenger  who  de- 
clines a  seat  which  has  been  provided  for  him  in  the  car,  and  re- 
mains standing  upon  the  platform,  and  who,  when  the  train  ap- 
proaches a  station,  instead  of  waiting  for  the  train  to  stop,  climbs 
upon  the  lower  step  of  the  car,  and,  holding  on  with  his  hands, 
projects  his  person  beyond  the  line  of  the  car  into  the  darkness, 
in  order  that  when  the  train  stops  he  may  alight  quickly.  There  is 
no  element  of  wantonness  or  wilfulness  on  the  part  of  the  defendant 
in  this  case,  and,  as  it  is  clear  the  negligence  of  the  plaintiff  was  the 
proximate  cause  of  the  injury,  the  trial  and  appellate  courts  prop- 
erly held  there  could  be  no  recovery.  The  general  rule  is  that 
negligence  and  contributory  negligence  are  questions  of  fact  for 
the  jury;  but  when  the  facts  are  admitted,  and  all  reasonable  minds 
will  agree  that  the  injury  was  the  result  of  the  plaintiff's  own  negli- 
gence, th«  court  may,  as  a  matter  of  law,  find  that  there  was  such 
contributory  negligence  on  the  part  of  the  plaintiff  as  to  defeat  a 
recovery,  and  so  inform  the  jury  by  a  peremptory  instruction.  Werk 
r.  111.  Steel  Co.,  154  111.  427,  14  Am.  Neg.  Cas.  272,  40  N.  E.  Rep. 
442;  Chicago  &  N.  W.  R'y  Co.  v.  Hansen,  166  111.  623,  46  N.  E. 
Rep.  1071 ;  Beidler  v,  Branshaw,  200  111.  425.  65  N.  E.  Rep.  1086. 

In  the  briefs  filed  in  this  case  upon  behalf  of  plaintiff  many  cases 
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are  cited  where  the  employees  of  railroad  companies  have  been  per- 
mitted to  recover  for  injuries  sustained  by  them,  while  in  the  per- 
formance of  their  duties  as  such  employees,  by  coming  in  contact 
with  overhead  or  other  obstructions  located  near  the  tracks  upon 
which  the  trains  upon  which  they  were  employed  at  the  time  they 
were  injured  were  running;  also  where  passengers  have  been  in- 
jured from  such  obstructions  while  riding  in  dangerous  positions 
upon  trains  which  were  overloaded,  and  where  they  were  unable 
to  obtain  upon  the  train  a  place  of  safety,  and  by  persons  while 
riding  upon  the  running  boards,  or  otherwise,  of  overcrowded  street 
cars.  The  diligence  of  counsel  has,  however,  brought  to  our  atten- 
tion no  case  which  holds  that  a  passenger  may,  without  notice  to 
the  railroad  company  and  without  excuse,  voluntarily  assume  a 
place  of  danger  upon  the  train,  and  then  recover  damages  for  an 
injury  sustained  by  him  while  in  such  position,  if  the  railroad  com- 
pany has  performed  its  full  duty  to  him  by  providing  a  safe  and 
convenient  place  for  him  in  which  to  ride.  We  think  the  authorities 
relied  upon  by  the  appellant  are  not  in  point,  as  a  different  principle 
controls  in  the  cases  relied  upon  to  show  a  right  of  recovery  from 
that  which  controls  in  the  case  at  bar. 

Finding  no  reversible  error  in  this  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


CHICAGO  &  A.  R.  CO.  v.  WALKER. 

Supreme  Court,  Illinois,  October,  1905. 


CARRIER  AND  PASSENGER  — WAITING  ROOM  LOCKED  AND 
OPENED  BY  THIRD  PERSON  —  PASSENGER  ENTERING 
AND  FALLING  IN  HOLE  IN  FLOOR.  — Where  the  plaintiff 
having  a  return  ticket  went  to  the  defendant's  station  in  the  night- 
time to  take  a  train  and  found  the  station  dark  and  the  waiting  room 
locked,  and  when  the  waiting  room  was  opened  by  a  person  who  had 
a  key  to  the  door  the  plaintiff  entered  the  room  and  was  injured  by 
falling  when  her  shoe  was  caught  in  a  hole  that  had  been  in  the  floor 
a  long  time,  the  questions  of  defendant's  negligence  were  properly 
submitted  to  the  jury,  as  the  plaintiff  was  a  passenger  and  not  a 
trespasser  and  was  entitled  to  be  furnished  with  a  suitable  waiting 
room  that  should  have  been  kept  open,  and  a  judgment  for  plaintiff 
was  affirmed. 
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Appeal  from  Appellate  Court,  Second  District. 

Action  by  Anna  Sloan  Walker  against  the  Chicago  &  Alton  Rail- 
road Company.  Judgment  for  plaintiff  was  affirmed  by  the  Ap- 
pellate Court,  and  defendant  appeals.    Affirnted. 

This  is  an  action  on  the  case,  brought  by  appellee  against  the  ap- 
pellant, to  recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  catching  the  heel  of  her  shoe  in  the  floor  of 
appellant's  depot  at  Braceville,  111.,  causing  her  to  fall  out  of  the 
door  onto  the  platform.  On  May  8,  1903,  the  appellee  lived  at  Gard- 
ner, and  purchased  a  round-trip  ticket  to  Braceville  for  the  purpose 
of  visiting  her  brother.  She  intended  to  return  to  her  home  upon  a 
train  which  left  Braceville  at  1 1  :o2  p.  m.  Her  brother  and  two 
little  girls  accompanied  her  to  the  depot,  which  they  found  dark 
and  locked.  The  train  which  she  expected  to  take  stopped  only  upon 
signal,  and  her  brother  had  taken  a  lantern  for  this  purpose. 
Shortly  after  their  arrival  the  village  marshal  came  to  the  depot  and 
unlocked  the  dbor  of  the  waiting  room  with  a  key  which  he  had  in 
his  possession.  The  party  entered  the  room,  and  the  marshal  lit 
a  lamp  or  lantern  which  was  in  the  room.  When  the  train  whistled, 
the  brother  and  the  two  children  went  out  on  the  platform,  and  were 
followed  by  the  appellee  and  the  marshal.  There  was  a  hole  in  the 
floor  of  the  waiting  room,  about  two  inches  wide  and  several  inches 
long,  opposite  and  near  the  door,  and  as  appellee  passed  out  the  heel 
of  her  left  shoe  caught  in  the  hole,  and  she  fell  through  the  door  to 
the  platform  and  was  injured.  Upon  a  hearing  before  the  court 
and  a  jury  judgment  was  rendered  in  her  favor  for  $4,000,  which 
has  been  affirmed  by  the  Appellate  Court,  from  which  order  of 
affirmance  this  further  appeal  has  been  prosecuted. 

C.  W.  Brown,  for  appellant. 

E.  L.  Clover,  for  appellee. 

Wilkin,  J.  (after  stating  the  facts).  —  At  the  close  of  appellee's 
evidence,  and  again  at  the  close  of  all  the  evidence,  the  defendant 
made  motions  to  instruct  the  jury  to  find  it  not  guilty,  which  were 
refused,  and  that  ruling  is  assigned  as  error.  As  often  said,  the 
only  question  for  our  consideration  under  this  assignment  is  whether 
or  not  there  is  any  evidence  at  all  in  the  record  fairly  tending  to 
support  the  verdict.  There  is  no  substantial  conflict  in  the  testi- 
mony, which  shows  that  on  the  morning  of  the  accident  appellee 
purchased  a  round-trip  ticket  from  appellant's  agent,  as  stated  above. 
She  used  half  of  the  ticket,  and  had  the  other  half  in  her  possession 
'when  she,  her  brother,  and  the  children  went  to  the  depot.    She  was 
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therefore  at  the  depot  rightfully  as  a  passenger,  and  was  entitled  to 
all  of  the  rights  and  privileges  of  the  same.  Wabash,  St.  L.  &  P. 
Ry  Co.  V.  Rector,  104  111.  296,  2  Am.  Neg.  Cas.  648;  111.  Cent.  R» 
Co.  V,  Treat,  179  111.  576,  54  N.  E.  Rep..  290.  The  train  did  not 
stop  at  that  station,  except  upon  signal,  and  the  depot  was  dark  and 
the  door  locked.  Her  brother  started  to  find  the  marshal,  indicating 
that  he  knew  how  to  get  into  the  depot  at  that  time,  and  that  the 
officer  had  a  key.  How  he  knew  this  fact  does  not  appear,  nor  is  it 
material.  The  marshal  came  before  he  was  found  by  the  brother, 
and  opened  the  door  with  the  key  which  he  had  in  his  possession, 
as  above  stated.  He  testified  that  he  received  the  key  from  his 
predecessor  in  office  the  3d  day  of  May  of  the  same  year,  and  that 
two  or  three  days  afterward  he  again  received  it  from  the  station 
agent  of  the  defendant.  He  was  then  asked  what  the  agent  said  to 
him  at  the  time  the  key  was  delivered  to  him,  what  his  habit  and 
custom  was  with  reference  to  passengers  waiting  at  the  depot  for 
this  train,  whether  he  was  in  the  habit. of  opening  and  lighting  the 
station  for  passengers  before  the  day  in  question,  and  whether  he 
received  any  compensation  from  the  appellant  for  such  services ;  but 
objections  were  sustained  to  all  these  questions.  The  station  agent 
testified  that  he  did  not  know  the  marshal  had  a  key  and  he  never 
had  any  conversation  with  him  in  reference  to  it,  and  that  no  ar- 
rangements were  made  by  the  defendant  for  passengers  waiting 
for  this  train^  He  also  testified  that  on  at  least  two  occasions  during 
his  service  for  the  company  he  had  seen  light  in  the  depot  after  he 
had  closed  it  and  left  it  for  the  night,  and  he  made  no  inquiries 
as  to  how  these  lights  came  to  be  there.  He  was  asked  if  he  did  not 
state  in  a  certain  conversation  that  the  marshal  offered  him  the  key 
on  one  occasion  and  said  he  did  not  want  to  keep  it  any  longer, 
and  answered :  "  It  is  true  and  isn't  true.  I  did  not  say  that."  The 
evidence  shows,  without  contradiction,  that  the  hole  in  the  floor 
had  been  there  for  a  long  time,  and  the  station  agent  himself  testi- 
fied that  he  had  seen  it  at  least  300  times  each  day.  The  appellant 
claims  that  the  evidence  fails  to  show  that  the  marshal  had  author- 
ity  to  open  the  depot  building,  and  that  it  is  not,  therefore,  respon- 
sible for  his  act  in  doing  so ;  that,  if  the  door  had  not  been  opened, 
the  injury  would  not  have  occurred.  There  was  certainly  some 
evidence  fairly  tending^  to  prove  that  the  marshal  had  the  key  to 
the  waiting  room  and  opened  the  door  with  the  knowledge  and 
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consent  of  the  defendant.  In  fact,  we  think  the  evidence  fully  jus- 
tified the  jury  in  reaching  that  conclusion.  It  was  the  duty  of  the 
appellant,  under  the  law,  to  furnish  a  suitable  waiting  room  for  its 
passengers,  and  to  keep  the  same  open  for  all  trains  which  stopped 
there,  either  regularly  or  on  signal,  to  receive  passengers.  The  room 
in  question  was  provided  for  that  purpose,  but  a  dangerous  hole  was 
allowed  to  remain  in  the  floor,  which  must  have  been  known  to 
render  the  floor  dangerous  to  persons  using  the  room.  Appellee  was 
rightfully  in  the  room.  She  was  in  no  sense  a  trespasser  or  an  in- 
truder therein.  When  the  door  was  opened,  she  had  a  lawful  right 
to  enter,  without  questioning  the  authority  of  the  person  who  opened 
it.  There  is  nothing  to  show  that  she  was  not  in  the  exercise  of 
due  care  for  her  own  safety  or  was  in  any  way  to  blame  for  the 
accident.  Evidence  was  offered  by  the  plaintiff  to  prove  the  par- 
ticular circumstances  and  conditions  under  which  the  key  was  left 
with  the  marshal,  a  part,  at  least,  of  which  was,  we  think,  improp- 
erly excluded.  Notwithstanding  the  exclusion  of  such  testimony, 
there  was  sufficient  evidence  tending  to  support  the  plaintiff's  cause 
of  action  and  the  verdict  of  the  jury.  The  court,  therefore,  properly 
refused  the  motion  to  withdraw  the  case  from  the  jury. 

Physicians  who  testified  on  behalf  of  the  plaintiff  were  permitted, 
over  the  objection  of  the  defendant,  to  use  the  skeleton  of  a  human 
foot  in  explaining  to  the  jury  the  location  of  the  various  bones  and 
ligaments  of  the  ankies ;  and  this,  it  is  said,  was  error,  though  the 
point  does  not  seem  to  be  seriously  urged.  We  think  the  ruling  of 
the  court  in  that  regard  was  unobjectionable.  The  skeleton  itself 
was  not  offered  in  evidence,  but  was  simply  used  by  the  expert  wit- 
nesses to  illustrate  their  testimony.  The  court  might,  in  its  discre- 
tion, have  permitted  the  plaintiff  to  exhibit  her  injured  ankle  to  the 
jury,  and  allowed  physicians  to  explain  from  it  the  nature  and  char- 
acter of  the  injury.  Swift  &  Co.  v.  Rutkowski,  182  111.  18,  54  N.  E. 
Rep.  1038;  Chicago  &  A.  R.  Co.  v,  Clausen,  173  111.  100,  50  N.  E. 
Rep.  670.  It  was  equally  proper  to  use  the  skeleton  for  the  pur- 
pose of  explaining  the  testimony.  Even  if  the  skeleton  has  been 
improperly  used,  no  substantial  injury  could  have  resulted  there- 
from to  the  defendant,  as  its  counsel  had  full  opportunity  to  cross- 
examine  the  witnesses. 

Complaint  is  made  of  the  refusal  of  the  trial  court  to  give  to  the 
jury  three  instructions  asked  by  appellant.  The  first  was  intended 
to  tell  the  jury  that  there  was  not  sufficient  evidence  to  authorize 
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them  to  find  that  the  marshal  had  authority  to  open  and  Ught  the 
station.  It  was  very  properly  refused.  There  being  evidence  tend- 
ing to  prove  that  fact,  the  question  was  for  the  consideration  of  the 
jury,  and  not  within  the  province  of  the  court.  The  second  and 
third  were  to  the  effect  that  if  the  appellee  entered  the  station  after 
the  same  had  been  locked,  through  a  door  which  had  been  unlocked 
by  some  other  person  than  an  authorized  agent  of  appellant,  then 
appellee  cannot  recover.  The  refusal  of  these  two  instructions  was 
not  error,  for  the  reason  that  the  court  did,  at  appellant's  request, 
instruct  the  jury  that  if  the  depot  was  not  opened  by  authority  of 
defendant,  and  plaintiff  entered  the  waiting  room  without  authority 
or  invitation  or  consent  of  defendant,  she  could  not  recover.  This 
was  substantially  the  same  proposition  embraced  in  the  two  instruc- 
tions refused,  and  was  fully  as  favorable  to  the  company  as  the  law 
would  justify. 

It  is  suggested  that  the  amount  of  damages  awarded  is  excessive ; 
but,  as  this  is  a  question  conclusively  settled  by  the  judgment  of  the 
Appellate  Court,  it  is  not  open  to  inquiry  here. 

We  find  no  reversible  error  in  the  record,  and  the  judgments  of 
the  Circuit  and  Appellate  Courts  will  be  affirmed. 

Judgment  affirmed. 


CHICAGO  UNION  TRACTION  CO.  V.  SAWUSCH. 

Supreme  Court,  Illinois,  October,  1905, 


MASTER  AND  SERVANT  —  STREET  CAR  —  CONDUCTOR 
CRUSHED  BETWEEN  CARS  — DEFECTIVE  APPLIANCE  — 
VICE-PRINCIPAL.  — Where  it  appeared  that  while  the  conductor 
of  a  street  car  was  letting  down  the  fender  of  his  car  at  the  end  of 
the  route  preparatory  to  returning,  another  car  approached  so  close 
as  to  interfere  with  his  work,  and  upon  request  of  the  conductor  the 
motorman  on  the  other  car  attempted  to  back  it,  but  instead,  because 
of  the  handle  slipping,  the  car  went  ahead  and  crushed  the  conductor's 
leg,  the  company  was  liable  for  the  injury  though  the  motorman  and 
conductor  were  fellow-servants,  when  it  further  appeared  that  the 
other  car  had  been  brought  from  the  bam  by  a  barn  man  to  take  the 
place  of  a  damaged  car,  and  in  the  exchange  a  handle  was  not  left 
that  fitted  the  car  from  the  bam  and  that  would  slip  when  the  car 
was  attempted  to  be  backed,  such  bam  man  being  a  vice-principal  and 
not  a  fellow-servant  of  the  conductor. 
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Appeal  from  Appellate  Court,  First  District. 

Action  by  Adolph  Sawusch  against  the  Chicago  Union  Traction 
Company.  Judgment  for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Affirmed. 

Rehearing  denied  December  6,  1905. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W.  Gurley,  of  coun- 
sel), for  appellant. 

PiNCKNEY,  Tatge  &  Abbott  and  Thomas  A.  Leach,  for  appellee. 

BoGGS,  J.  —  In  an  action  on  the  case  by  the  appellee  against  the 
appellant  company,  judgment  was  entered  in  the  Superior  Court 
of  Cook  county  in  favor  of  the  appellee  in  the  sum  of  $12,000, 
which,  on  appeal,  was  affirmed  by  the  Appellate  Court  for  the  First 
District  in  the  sum  of  $10,000,  a  remittitur  of  $2,000  having  been 
entered,  and  a  further  appeal  has  brought  the  record  into  this  court. 
Two  grounds  for  reversal  are  urged:  First,  that  the  trial  court 
erred  in  refusing  to  direct  a  peremptory  verdict,  as  requested  by  the 
appellant  company ;  and,  second,  that  the  court  erred  in  refusing  to, 
give  instruction  No.  i  asked  by  the  appellant  company. 

The  contention  of  the^  appellant  company  as  to  the  facts  proven 
by  the  testimony  is  stated  by  its  counsel  as  follows :    "  The  evidence 
in  this  case  is  practically  harmonious,  and  shows  the  following  un- 
disputed facts:    The  accident  occurred  July  3,  1901,  about  eleven 
o'clock  at  night,  on  Van  Buren  street  between  State  street  and 
Plymouth  place.    The  defendant  has  a  double  street  car  track  in  that 
part  of  Van  Buren  street,  together  with  a  switch  track  connecting 
the  two  main  tracks.    There  are  two  lines  of  cars  running  on  that 
street,  the  Van  Buren  street  cars,  which  run  east  and  west  on  Van 
Buren  street  from  State  street  to  Kedzie  avenue,  and  the  Twelfth 
street  cars,  which  run  east  and  west  on  Van  Buren  street  from 
State  street  to  Fifth  avenue  and  then  turn  off  into  another  street. 
Both  these  Imes  are  operated  by  means  of  an  overhead  trolley.    At 
the  time  of  the  accident  the  plaintiff  was  a  conductor  running  on 
the  Van  Buren  street  line,  and  had  been  running  on  that  line  for 
about  five  years.    The  cars  are  trolley  cars,  capable  of  running  in 
either  direction  and  with  a  fender  at -each  end,  the  fender  at  the 
rear  of  the  car  being  usually  fastened  up  and  the  one  in  the  front 
of  the  car  extended  while  the  car  is  running.    Of  course,  when  the 
car  changes  from  one  direction  to  the  other  it  is  necessary  to  put 
down  one  fender  and  raise  the  other.    At  the  time  of  the  accident 
the  plaintiff's  car,  which  was  east-bound,  had  nearly  reached  the 
terminus  of  its  run,  and  was  about  to  switch  over  into  the  other 
track  on  its  return  trip.     It  was  standing  still  at  the  time,  on  the 
Vol.  XIX  — II 
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cast  end  of  the  southerly  track,  the  motomian  being  still  at  the  east 
end  of  the  car.  The  plaintiff  reversed  the  seats  in  the  car  prepara- 
tory to  the  return  trip,  and  then  got  off  and  went  to  the  rear  of  the 
car  in  order  to  let  down  the  fender  at  that  end,  which  had  been 
festened  up  while  the  car  was  going  east.  This,  he  says,  was  his 
duty.  When  he  reached  that  point  he  found  that  a  Twelfth  street 
car,  which  had  alsp  just  come  in  from  the  west,  was  so  close  to* 
his  car  that  he  could  not  lower  the  fender.  He  therefore  asked  the 
motorman  of  the  Twelfth  street  car,  with  whom  he  was  acquainted, 
having  met  him  at  that  point  nearly  every  evening,  to  move  his. 
car  back.  The  motorman  promised  to  do  this,  but  in  attempting 
to  turn  the  handle  so  as  to  reverse  the  power  he  unintentionally 
made  the  car  go  forward  instead  of  backward,  with  the  result  that 
the  plaintiff's  leg  was  caught  between  the  two  cars. 

"  The  cause  of  the  unexpected  motion  of  the  Twelfth  street  car 
was  this:  On  the  defendant's  lines  there  are  in  use  trolley  cars 
having  two  different  sizes  of  motors,  and  these  different  motors, 
have  different  kinds  of  handles.  These  handles  are  removable,  and 
whenever  these  cars  are  in  the  barns  the  handles  are  taken  off  and 
put  in  a  place  by  themselves,  ready  to  be  used  again  when  occasion 
requires.  The  motor  on  the  Twelfth  street  car  in  question  was  a 
small  motor,  and  the  handle  which  the  motorman  was  using  was  one 
adapted  to  the  large  motor.  With  such  a  handle  it  was  possible 
apparently  to  make  the  car  go  forward  and  also  to  stop  it,  but  if 
the  attempt  was  made  to  reverse  the  car  the  handle  was  liable  to- 
slip,  so  as  to  cause  the  car  to  go  forward  instead  of  backward,  and 
that  is  what  happened  on  this  occasion.  The  cause  of  the  motor- 
man's  having  the  wrong  handle  on  this  occasion  is  thus  explained : 
He  had  been  running  another  car  that  day,  but  something  went 
wrong  with  his  car  and  his  conductor  telephoned  to  the  car  bams 
for  another  car.  The  other  car  was  sent  out  to  him  in  charge  of  a 
man  employed  in  the  bams,  and  when  the  two  cars  met  at  a  point 
about  a  mile  from  the  bams,  the  bam  man  took  the  disabled  car  on 
to  the  bams  and  the  motorman  proceeded  on  his  way  back  with  the 
new  car.  The  car  which  he  had  been  operating  had  a  large  motor 
while  the  car  in  which  he  now  found  himself  had  a  small  motor,  and 
it  is  clear  that  in  transferring  from  the  one  car  to  the  other  he  car- 
ried his  motor  handle  with  him,  instead  of  leaving  it  in  the  car  and 
taking  the  motor  handle  which  had  been  used  in  the  other  car. 
This  matter  is  sworn  to  directly  by  one  witness,  the  conductor  on 
this  car  in  question,  who  said  they  '  changed  the  handle,'  and  it 
clearly  appears  by  necessary  inference  from  the  evidence  in  the 
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record.  Thus  Anderson^  the  bam  man,  swore  that  when  he  took  the 
car  in  question  out  of  the  bams  that  night  he  had  a  motor  handle 
that  fitted  the  motor  in  that  car.  He  turned  that  car  over  to  this 
motorman,  and  yet  it  clearly  appears  that  at  the  time  of  the  acci- 
dent the  motorman  on  the  Twelfth  street  car  had  a  handle  which 
did  not  fit  the  motor  on  his  car.  The  only  possible  explanation  of 
this  phenomenon  is,  that  in  the  hurry  of  changing  cars  the  motor- 
man  kept  and  transferred  the  motor  handle  which  he  had  been 
before  using,  instead  of  leaving  the  motor  handle  on  the  car  which 
it  fitted.  Both  Anderson  (the  bam  man)  and  Hunt  (the  motorman) 
say  that  they  do  not  remember  whether  they  changed  handles  at  the 
time  when  they  changed  cars  or  not.  The  motorman  did  not  dis- 
cover that  he  had  the  wrong  handle  until  the  accident  happened. 
The  motor  itself,  the  handles,  car,  and  other  apparatus  were  all 
right,  in  good  repair." 

The  contention  that  Hunt,  the  motorman,  and  the  appellee  were 
fellow-servants  may  be  conceded.  Anderson,  the  barn  man,  was 
clearly  not  a  fellow-servant  of  the  appellee.  He  had  no  duty  to 
perform  which  had  any  connection  with  the  duties  of  the  appellee. 
The  car  which  the  motorman,  Hunt,  had  been  operating  proved  to 
be  out  of  repair,  and  in  order  to  enable  Hunt  to  perform  the  work 
of  the  master  the  later  undertook  to  send  him  another  car.  Ander- 
son, the  bam  man,  was  chosen  by  the  master  to  select  the  car  to  be 
sent  to  Hunt  and  to  take  it  out  on  the  line  of  the  road  and  there 
deliver  it  to  Hunt.  Anderson  was  therefore,  while  engaged  for  the 
master  in  supplying  to  Hunt  a  car,  performing  a  duty  which  de- 
volved on  the  master  to  perform.  It  was  the  duty  of  the  appellant 
company  to  fumish  the  cars  to  be  operated  by  its  servants.  The 
law  charged  upon  it  the  positive  obligation  to  furnish  reasonably 
safe  cars  and  with  no  necessary  part  omitted  therefrom,  and  holds 
it  responsible  for  any  failure  to  discharge  that  obligation  and  makes 
it  liable  for  the  failure  of  any  servant  it  may  employ  to  discharge 
that  obligation.  Any  servant  so  employed  is  engaged  in  the  per- 
formance of  a  duty  or  obligation  of  the  appellant  company  and  is 
acting  as  the  representative  and  agent  of  the  appellant  company, 
and  for  any  want  of  proper  caution  on  the  part  of  any  such  agent 
or  representative  the  appellant  company  is  liable  as  for  its  own  per- 
sonal negligence.  The  neglect  to  properly  perform  that  duty  by 
such  a  representative  or  agent  of  the  master  is  not  a  peril  which 
other  servants  of  the  master  assume.  Chicago  &  A.  R.  Co.  v. 
Maroney,  170  111.  520,  48  N.  E.  Rep.  953,  62  Am.  St.  Rep.  396. 

We  think  it  clearly  deducible  from  the  proof,  either  that  Ander- 
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son,  the  bam  man  and  the  representative  of  the  appellant  company^ 
delivered  to  Hunt  the  car  which  he  (Anderson)  brought  from  the 
barn  with  the  improper  handle  thereon  which  was  on  that  car  when 
appellee  was  injured,  or  that  Anderson  delivered  that  car  to  Hunt 
without  any  handle  on  it.    Anderson  returned  the  defective  car  to 
the  bam,  and  Hunt  ran  the  car  which  came  to  him  from  the  barn  on 
his  trip  on  appellant's  tracks  on  the  street,  and  both  of  the  cars 
must  have  had  motor  handles  after  the  change  was  made.    If  the 
handle  remained  on  each  car  when  the  cars  were  changed,  then 
Anderson,  the  representative  of  the  appellant  company,  delivered 
to  Hunt  a  car  supplied  with  an  improper  handle,  and  this  negli- 
gence was  that  of  the  appellant  company  and  was  the  cause  of  the 
injury  to  the  appellee.    If,  when  the  cars  were  changed,  each  motor- 
man  carried  with  him  the  handle  from  the  car  he  was  operating, 
then  Anderson  delivered  to  Hunt  a  car  without  any  handle,  which 
was  a  negligent  act  on  the  part  of  the  appellant  company  and  the 
proximate  cause  of  the  injury  to  appellee.    We  think  it  very  clear 
that  each  motorman,  when  the  cars  were  changed,  carried  away 
with  him  the  handle  he  was  using,  and  hence  that  each  man  got  a 
car  without  a  handle.     If  Hunt  carried  the  handle  which  was  on 
the  defective  car  to  the  car  which  Anderson  delivered  to  him  and 
Anderson  had  not  taken  the  handle  therefrom,  Hunt  would  have 
had  two  handles  and  the  car  which  he  delivered  to  Anderson  would 
have  been  without  any  handle,  and  Anderson  could  not  have  run 
it  back  to  the  bam,  as  he  did.     Anderson,  however,  ran  that  car 
which  he  got  from  Hunt,  back  to  the  car  barn,  and  it  follows  either 
that  Hunt  did  not  carry  the  handle  from  that  car  and  Anderson 
used  the  handle  he  found  upon  it,  or  that  Anderson  carried  the 
handle  from  the  car  he  had  brought  from  the  barn  and  used  that 
handle,  and  consequently  delivered  the  other  car  to  Hunt  unpro- 
vided with  any  handle. 

These  conclusions  do  not  result  from  mere  conjecture  or  specu- 
lation as  to  what  may  have  occurred,  but  are  logically  and  reason- 
ably to  be  deduced  from  the  existence  of  facts  that  are  established 
by  the  proofs.  It  may  be  that  it  is  fairly  to  be  deduced  also  from 
the  evidence  that  Hunt,  the  motorman,  if  he  had  exercised  due 
care,  would  have  discovered  that  the  car  which  was  delivered  to 
him  by  Anderson,  the  bam  man,  was  operated  by  a  diflferent  and 
smaller  motor  requiring  a  different  and  smaller  handle  than  the  car 
he  had  been  operating,  and  the  injury  received  by  the  appellee  may 
have  been,  in  part,  chargeable  to  this  lack  of  due  care  on  the  part 
of  Hunt,  a  fellow-servant.     But  if  the  negligence  of  Anderson, 
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who  was  the  representative  of  the  appellant  company  and  whose 
negligence  was  its  regligence,  contributed  to  the  injury,  and  the 
injury  would  not  have  occurred  but  for  the  lack  of  care  of  Ander- 
son, the  appellant  company  would  be  liable.  Chicago  &  N.  W.  R'y 
Co.  V.  Gillison,  173  111.  264,  50  N.  E.  Rep.  657,  64  Am.  St.  Rep. 
117;  Armour  v.  Golkowska,  202  111.  144,  66  N.  E.  Rep.  1037.  The 
trial  court  did  not,  therefore,  err  in  refusing  to  direct  a  verdict 
as  a  matter  of  law. 

By  instruction  No.  I,  asked  by  the  appellant  company  and  refused, 
the  court  was  requested  to  direct  the  jury  that  the  motorman,  Hunt, 
and  the  appellee,  were  fellow-servants,  and  that  the  appellee  could 
not  recover  under  the  first  count  of  the  declaration  even  if  the  jury 
should  believe  that  Hunt  was  guilty  of  negligence  in  the  manner  in 
which  he  operated  the  car  at  the  time  and  place  when  and  where 
the  appellee  was  injured.  The  first  count  in  the  declaration  charged 
that  "  defendant,  by  its  said  servants,  so  carelessly,  negligently,  and 
improperly  drove  and  managed  the  said  motor  or  trolley  car,  that  by 
and  through  such  carelessness,  negligence  and  improper  driving  of 
said  motor  or  trolley  car  said  car  then  and  there  ran  and  struck 
with  great  force  and  violence  upon  and  against  the  plaintiff."  No 
instructions  were  asked  in  behalf  of  the  appellee.  Twenty-four 
instructions  were  asked  in  behalf  of  the  appellant  company.  In 
these  instructions  the  relation  of  fellow-servants,  what  constituted 
the  relation,  and  when  it  existed,  were  fully  made  known  to  the 
jury  in  language  selected  by  counsel  for  the  appellant  company, 
and  the  question  whether  that  relation  existed  between  the  motor- 
man.  Hunt,  and  the  appellee,  was  fully  and  fairly  submitted  to  the 
jury,  to  be  determined  from  the  testimony  under  concededly  correct 
instructions  of  the  court;  and  the  jury  were  expressly  instructed  in 
instruction  No.  5,  that  if  they  believed,  from  the  evidence,  "  under 
the  instructions  of  the  court,  that  the  plaintiff  and  the  servant  or 
servants  in  control  of  and  operating  such  car,  at  the  time  and  place 
in  question,  were  fellow-servants  as  defined  in  these  instructions, 
then  the  plaintiff  cannot  recover  under  the  first  count  of  his  declara- 
tion." This  instniction,  under  the  conceded  facts  of  the  case,  se- 
cured to  the  appellant  company  all  benefit  that  could  have  resulted 
from  instruction  No.  i  had  it  been  given. 

The  verdict  is  entirely  consistent  with  the  view  that  the  jury 
concluded  that  Hunt  and  the  appellee  were  fellow-servants,  and 
followed  the  direction  of  the  court  given  in  instruction  No.  5,  but 
found,  from  the  evidence,  that  the  appellant  company  furnished 
to  such  fellow-servant  an  improper,  unsafe,  and  defective  motor  or 
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trolley  car,  and  that  the  injury  was  occasioned  by  such  failure  of 
the  appellant  company  to  discharge  its  duty  as  master,  as  charged 
in  the  second  count  of  the  declaration. 

We  think  there  is  no  error  in  the  record  reversible  in  character, 
The  judgment  is  afRrmed. 

Judgment  affirmed. 


SIEGEL,  COOPER  &,  CO.  V.  TRGKA. 

Supreme  Court,  Illinois,  December,  1905, 


MASTER  AND  SERVANT  — ELEVATOR  DEFECTIVELY  CON- 
STRUCTED  —  EMPLOYEE  THROWN  DOWN  BY  FELLOW- 
SERVANT.  —  Where  it  appeared  that  it  was  necessary  in  the  per- 
formance of  his  duties  for  the  plaintiff  to  ride  on  defendant's  elevator, 
and  that  while  so  riding  a  fellow-employee  threw  the  plaintiff  on  the 
floor  of  the  elevator  so  that  his  foot  projected  beyond  the  floor,  and 
into  a  space  negligently  constructed  by  the  defendant  as  to  width  for 
an  entrance  to  the  elevator  at  one  of  the  floors,  and  plaintiff  was 
seriously  injured,  the  master  was  liable  for  the  injury,  that  would  not 
have  happened  if  the  entrance  had  been  properly  constructed,  and  it 
made  no  difference  that  some  act  of  another  person  contributed  to 
bring  about  the  result,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  or  had  assumed  the  risk  was  properly  left  to 
the  jury. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Frank  Trcka  against  Siegel,  Cooper  &  Co.  From  a 
judgment  of  the  Appellate  Court  (115  111.  App.  56),  affirming  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Charles  E.  Pain  and  Frank  M.  CoX,  for  appellant. 

A.  M.  Johnson,  Charles  Veseley,  and  Beach  &  Beach,  for 
appellee. 

Ricks,  C.  J.  —  This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  of  the  Superior 
Court  of  Cook  county  in  favor  of  appellee  for  $1,500  for  injuries 
received  by  appellee  on  October  2j,  1901,  while  in  the  employ  of 
appellant,  and  while  riding  upon  an  elevator  in  the  building  occu- 
pied by  it. 

The  appellee,  at  the  time  of  his  injury,  was  fourteen  years  of  age, 
and  had  been  in  the  employ  of  appellant  about  two  months.  The 
appellant  conducted  a  department  store  in  Chicago,  occupying  an 
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^ight-story  building,  in  which  elevators  were  maintained  and  oper- 
ated for  the  use  of  the  employees  in  ascending  and  descending  to 
and  from  the  various  floors  in  the  discharge  of  their  duties.  Ap* 
pellee  was  engaged  in  the  window-shade  department  on  the  seventh 
floor,  and  in  the  performance  of  his  duties  was  required  to  use 
the  elevators  of  the  building.  On  the  day  in  question,  and  in  the 
performance  of  his  duties  he  got  upon  the  elevator  in  question  at  the 
fourth  floor  to  ascend  to  the  seventh.  The  first  count  of  the  decla- 
ration chaiges  that  this  elevator  "  was  negligently  and  carelessly 
constructed  and  maintained,  in  that  at  the  entrance  on  the  fourth 
^tory  of  said  building  to  the  shaft  through  which  said  elevator  ran, 
there  was  a  doorway  through  the  wall  or  partition  (said  wall  or 
partition  being  of  the  thickness  of,  to  wit,  ten  inches),  about  ^even 
feet  in  height  and  about  five  feet  in  width,  and  the  door  or  doors  at 
said  entrance,  leading  to  said  elevator  shaft,  were  negligently,  care- 
lessly and  without  due  regard  to  the  safety  of  persons  using  said 
•elevator,  placed  on  the  side  of  said  doorway  most  remote  from  the 
platform  of  the  elevator  car  as  it  passed  through  the  shaft  in  going 
from  the  fourth  to  the  upper  stories  of  the  building.  Said  door  or 
<Ioors  were  thereby  so  separated  from  the  elevator  car  that  an  open 
space  of,  to  wit,  ten  inches,  intervened  between  the  outer  edge  of 
the  platform  of  the  car  and  the  adjoining  floor,  which  open  space, 
when  the  car  arrived  on  a  level  with  the  floor  of  the  fourth  story, 
was  of  the  height  of,  to  wit,  seven  feet,  and  the  breadth  of,  to  wit, 
five  feet,  and  depth  of,  to  wit,  ten  inches,  the  top  of  said  doorway 
being  closed  in  a  solid  wood  or  iron  casing  of  the  width  of  the 
•doorway  and  the  thickness  of  the  wall  or  partition,  by  reason  whereof 
a  passenger  on  said  elevator,  without  any  fault  on  his  part,  might 
-sustain  great  and  serious  injury,  all  of  which  things  the  defendant 
Tcnew  or  in  the  exercise  of  reasonable  care  might  have  known.  On 
said  day,  after  the  plaintiff  had  executed  the  defendant's  instruc- 
tions, it  became  necessary  and  proper  for  him,  in  returning  from  the 
fourth  story  to  the  seventh  story  of  the  building,  to  take  the  elevator 
at  the  fourth  story  for  the  purpose  of  ascending  to  the  seventh 
story.  When  the  elevator,  in  ascending,  arrived  at  the  fourth  floor 
the  plaintiff  entered  it,  and  was  received  therein  by  the  defendant's 
agent  who  was  operating  it,  for  the  purpose  of  being  transported  to 
the  seventh  floor.  While  the  elevator  was  ascending  from  the  fourth 
floor,  and  before  it  reached  the  top  of  the  said  doorway,  and  while 
he  was  in  the  exercise  of  due  care  and  caution  for  his  own  safety, 
another  passenger,  also  an  employee  in  said  store,  who  was  riding 
on  said  car,  negligently,  carelessly,  wrongfully,  and  wantonly  seized 
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the  plaintiff,  who  was  without  fault  or  negligence,  and  pushed,  pulled^ 
and  threw  him  upon  the  floor  of  the  car,  causing  his  right  foot  and 
part  of  his  right  leg  to  extend  over  and  beyond  the  platform  of  the 
car  and  to  extend  into  the  said  open  space.  By  reason  of  the  negli- 
gent and  careless  conduct  of  the  defendant  in  operating  and  main- 
taining the  elevator  with  the  entrance  and  door  so  constructed,  said 
right  foot  and  part  of  the  right  leg  struck  against  the  upper  casing 
of  the  doorway  with  great  violence  and  were  caught  therein  as  the 
elevator  was  ascending  from  the  fourth  floor,  and  said  right  foot 
was  crushed,  and  the  flesh  pulled  and  scraped  from  the  nght  leg 
and  foot,  and  the  muscles  and  tendons  thereof  were  lacerated,  torn, 
and  injured,  and  he  became  sick,  sore,  lame,  and  disordered,"  etc. 
Three  additional  counts  were  filed,  each  differing  but  slightly  from 
the  first,  and  the  defendant  pleaded  the  general  issue. 

Appellant  complains  that  the  court  refused  to  direct  a  verdict  in  its 
behalf  at  the  close  of  all  the  evidence.  We  have  examined  the 
evidence  with  care,  and  are  satisfied  that  there  is  ample  evidence  in 
the  record  tending  to  show  that  appellant  was  guilty  of  negligence. 
It  is  conceded  that  appellee  was  but  fourteen  years  of  age,  and  had 
worked  in  the  store  about  two  months,  and  that  his  work  had  nothing 
to  do  with  the  elevator  in  question,  except  that  he  was,  in  the  dis- 
charge of  his  duties,  required,  occasionally,  to  ride  on  it  while  being 
operated  by  the  man  regularly  in  charge  thereof.  In  view  of  ap- 
pellee's age,  arid  the  rules  of  law  governing  the  questions  of  con- 
tributory negligence  and  assumption  of  risk  in  case  of  minors,  it 
was  proper  that  these  questions  should  be  submitted  to  the  jury  for 
its  determination.  In  support  of  appellant's  contention  with  refer- 
ence to  this  motion,  many  questions  are  argued  and  much  space  con- 
sumed, cases  from  this  court  upon  the  subject  of  assumed  risk,  fel- 
low-servant, and  contributory  negligence  being  printed  in  the  brief 
in  extenso.  Such  of  these  as  seem  to  require  notice  or  consideration 
will  be  briefly  considered. 

It  is  first  contended  that  appellant  is  not  liable  in  this  action  be- 
cause the  proximate  cause  of  the  injury  was  the  negligent  act  of 
the  boy  who  threw  appellee  upon  the  floor  of  the  elevator.  If, 
however,  appellant  was  guilty  of  the  negligence  charged  in  the 
declaration,  and  without  which  the  injury  in  question  would  not 
have  occurred,  then  it  would  make  no  difference,  as  to  its  liability, 
that  some  act  or  agency  of  some  other  person  or  thing  also  con- 
tributed to  bring  about  the  result  for  which  damages  are  claimed. 
Both  or  either  of  the  contributing  agencies  were  liable  for  the  injury 
occasioned  by  their  negligence,  appellee  being  without  fault  and  not 
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held  to  have  assumed  the  risk  involved  in  the  improper  construc- 
tion. In  the  case  of  McGregor  v,  Reid,  Murdoch  &  Co.,  178  111. 
464,  53  N.  E.  Rep.  323,  69  Am.  St.  Rep.  332,  which  also  grew  out 
of  an  elevator  accident,  we  said  (page  470  of  178  111.,  page  325  of  53 
N.  E.  Rep.  [69  Am.  St.  Rep.  332] ) :  "  Appellee  insists  that  the 
pulling  out  of  the  cable  ends  from  their  fastenings  was  the  proxi- 
mate cause  of  the  injury,  and  that  no  recovery  can  be  had  for  what 
is  supposed  to  be  the  remote  cause  of  the  accident,  the  defective 
condition  of  the  safety  device.  But  this  position  is  clearly  untenable. 
The  two  causes  operated  together,  and  neither,  alone,  would  have 
caused  the  elevator  to  fall,  and  if  the  pulling  out  of  the  cables  was 
attributed  to  an  accident  or  to  the  negligence  of  a  third  person, 
and  still  the  elevator  would  not  have  fallen  without  the  negligence 
of  appellee,  appellee  would  be  liable,  for  both  causes,  operating 
proximately  at  the  same  time,  caused  the  injury."  And  in  St.  Louis 
Bridge  Co.  v.  Miller,  138  111.  465,  28  N.  E.  Rep.  1091,  which  grew 
out  of  an  injury  occasioned  by  the  combination  of  negligence  from 
two  different  sources,  we  also  said  (page  476  of  138  111.,  page  1093 
of  28  N.  E.  Rep.)  :  "  In  legal  contemplation  the  case  is  one  where 
the  injury  was  inflicted  by  the  co-operating  negligence  of  the  bridge 
company  and  the  persons  in  charge  of  the  mules,  and  the  rule  is 
well  settled  that  a  person  contributing  to  a  tort,  whether  his  fellow- 
contributors  are  men,  natural  or  other  forces  or  things,  is  responsible 
for  the  whole,  the  same  as  though  he  had  done  all  without  help." 
And  to  the  same  effect  is  the  case  of  Village  of  Carterville  v.  Cook, 
129  111.  152,  22  N.  E.  Rep.  14,  4  L.  R.  A.  721,  16  Am.  St.  Rep.  248, 
in  which  it  is  stated :  "  Where  a  party  is  injured  by  the  concurring 
negligence  of  two  different  parties,  each  and  both  are  liable,  and  they 
may  be  sued  jointly  or  separately."  This  latter  case  appellant 
argues  has  no  application  to  the  case  at  bar,  but  in  principle  we 
see  no  difference,  so  far  as  relatf*s  to  that  phase  of  the  case  with 
reference  to  liability  for  damage  occasioned  by  two  contributing 
causes.  Armour  v,  Golkowska,  202  111.  144,  66  N.  E.  Rep.  1037,  is 
also  in  point. 

Counsel  for  appellant,  however,  insist  that  the  appellant  could  not 
foresee  such  a  combination  of  circumstances  as  led  to  the  injury 
in  this  case,  and  therefore  cannot  be  held  to  have  been  negligent, 
citing  Armour  v.  Golkowska,  supra.  Whether  this  particular  set 
of  circumstances  might  have  been  foreseen  or  not,  the  fact  of  the 
accident  proves  the  conditions  to  have  been  dangerous,  and  if  the 
jury  were  of  the  opinion,  as  we  think,  under  the  evidence,  they 
might  well  have  been,  that  reasonable  prudence  and  care  would 
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have  required  a  different  construction,  then  appellant  is  chargeable 
with  negligence  for  permitting  the  conditions  to  exist  as  they  were. 
The  case  above  noted,  cited  by  counsel  for  appellant,  is  directly 
adverse  to  their  contention.  In  that  case  a  barrel  fell  on  appellee 
and  injured  her.  She  sued  and  obtained  damages,  and  on  appeal 
to  the  Appellate  Court,  and  then  to  this  court,  the  judgment  af  the 
lower  court  was  sustained,  and  in  that  case  the  rule  as  announced 
in  21  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  509,  was  quoted  as  fol- 
lows :  "  The  question  whether,  from  the  act  or  omission  complained 
of,  the  likelihood  of  injurious  consequences  should  reasonably  have 
been  foreseen  is  also  for  the  jury."  And  in  discussing  the  facts 
of  that  case  the  court  said  (page  147  of  202  111.,  page  1038  of  66  N. 
E.  Rep.):  "Whether  an  ordinarily  thoughtful  and  prudent  man. 
would  have  foreseen  that  it  was  reasonably  necessary  to  the  safety 
of  persons  working  on  the  floor  beneath  the  edges  of  the  platform 
that  a  railing  or  barrier  of  some  sort  should  be  placed  upon  the 
platform  was  not  a  question  of  law  for  the  court,  but  of  fact  for 
the  jury."  Counsel  for  appellant  next  insist  that  appellee  assumed 
the  risk  involved  in  the  particular  construction  of  the  elevator,  and 
entrance  thereto,  by  reason  of  his  continued  employment  and  the 
open,  visible  condition  of  the  construction  complained  of.  We  do 
not  agree  that  appellee  is  precluded  from  recovery  in  this  case  by 
reason  of  the  doctrine  of  assumed  risk.  He  was  a  child  of  about 
fourteen  years  of  age,  and,  under  the  conditions  here  presented, 
the  rule  to  be  applied  and  the  doctrine  universally  followed  in  such 
cases  is  well  stated  in  7  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  408, 
as  follows :  "  As  the  standard  of  care  thus  varies  with  the  age, 
capacity,  and  experience  of  the  child,  it  is  usually,  if  not  always, 
where  the  child  is  not  wholly  irresponsible,  a  question  of  fact  for 
the  jury  whether  the  child  exercised  the  ordinary  care  and  pru- 
dence of  a  child  similarlv  situated ;  and  if  such  care  was  exercised 
a  recovery  can  be  had  for  an  injury  negligently  inflicted,  no  matter 
how  far  the  care  used  by  the  child  falls  short  of  the  standard  which 
the  law  erects  for  determining  what  is  ordinary  care  in  persons  of 
full  age  and  capacity."  There  is  no  question  in  this  case  but  what 
appellee  did  exercise  reasonable  care,  unless  it  be  said  that  he  should 
have  comprehended  the  danger  involved  in  the  construction  com- 
plained of  and  refused  to  subject  himself  to  the  risk  occasioned  by  it. 
There  is  no  evidence  that  his  attention  was  ever  specially  directed 
to  this,  and  the  evidence  shows  he  was  expected  and  directed  by 
his  superiors  to  use  the  elevator  in  question  in  the  regular  line  oi 
his  duties.    Obedience  to  those  in  authority,  in  a  child  of  immature 


ip  AMERICAN  NEGUGENCE  REPORTS.  171 

years,  should  be  expected  and  commended,  and  that  appellee  should 
not  question  the  security  of  his  surroundings  with  the  same  dis- 
criminating judgment  as  would  a  person  of  mature  years  and  ripe 
experience  is  not  to  be  wondered  at,  and  is  a  circumstance  which  a 
jury  might  well  consider  in  passing  upon  the  question  of  assumed 
risk. 

In  speaking  of  the  difference  to  be  observed  in  the  application  of 
the  rule  of  assumed  risk  as  between  minors  and  adults,  this  court, 
in  Chicago  Anderson  Pressed  Brick  Co.  v.  Reinneiger,  140  111.  334, 
at  page  338,  14  Am.  Neg.  Cas.  317,  at  page  318,  29  N.  E.  Rep. 
1 106,  at  page  1107  (33  Am.  St.  Rep.  249),  said:  "  But  the  rule  is 
modified  in  the  case  of  young  persons  of  inexperience  and  immature 
judgment,  who  are  not  capable  of  fully  understanding  and  appre- 
ciating the  perils  to  which  they  are  exposed.  They  are  entitled  to 
recover  for  injuries  which  result  from  such  perils  unless  they  have 
been  instructed  how  to  avoid  them."  And  in  discussing  this  sub- 
ject in  Herdman-Harrison  Milling  Co.  v,  Spehr,  145  111.  329,  14  Am. 
Neg.  Cas.  318,  33  N.  E.  Rep.  944,  with  reference  to  the  general  rule 
applicable  to  adults  and  its  limitations  when  applied  to  minors,  we 
said  (pag'e  334  of  145  111.,  page  319  of  14  Am.  Neg.  Cas.,  page  945 
of  33  N.  E.  Rep.)  :  "  That  this  general  rule  does  not  apply  to  em- 
ployees who  from  youth  or  want  of  the  natural  faculties  are  unable 
to  appreciate  the  danger  incident  to  the  employment  or  which  may 
result  from  the  continued  use  of  defective  machinery  or  tools  is 
equally  well  settled."  Under  the  circumstances  shown  in  this  case, 
whether  appellee  should  have  appreciated  the  danger  to  which  he 
was  subjected  by  reason  of  the  construction  complained  of  was  a 
question  of  fact  for  the  jury.  The  jury,  in  returning  a  verdict  for 
appellee,  under  proper  instructions,  found  that  he  did  not  appreciate 
this  danger,  and  that  finding  has  been  concurred  in  by  the  Appellate 
Court,  since  it  sustained  the  judgment  of  the  lower  court,  con- 
sequently the  question  is  not  now  open  to  our  consideration. 

It  is  next  insisted  by  counsel  for  appellant  that  the  trial  court 
erred  in  not  permitting  certain  expert  witnesses,  offered  by  appel- 
lant, to  testify  whether  it  was  as  safe  to  have  the  doorway  in  ques- 
tion on  the  outside  as  the  inside  of  the  entrance;  and  also  in  not 
permitting  certain  witnesses  to  express  their  opinions  whether  ap- 
pellee would  not  have  lost  his  foot  if  an  iron  grillwork  and  gate 
had  been  maintained,  and  to  state  whether  the  construction  of  the 
doorway  was  the  usual  and  customary  one  to  such  places.  We  do 
not  think  error  was  committed  in  the  regard  mentioned.  This  ques- 
tion of  construction  was  not  so  intricate  but  what  the  jury  could 
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understand  the  situation,  and  it  was  their  province  to  say  whether 
appellant  was  at  fault  in  maintaining  the  arrangement  adopted  by 
it.  In  Beidler  v,  Branshaw,  200  111.  425,  65  N.  E.  Rep.  1086,  it  was 
expressly  held  that  evidence  as  to  the  usual  and  customary  manner 
of  the  construction  of  elevators  was  not  admissible  in  determining 
whether  a  defendant  was  negligent  in  maintaining  an  elevator  shaft 
in  a  particular  manner. 

It  is  insisted  by  counsel  for  appellant  that  the  trial  court  erred 
in  refusing  an  instruction  offered  by  appellant  relative  to  the  doc- 
trine of  fellow-servant.  It  was  not  error  to  refuse  this  instruction 
because  the  doctrine  of  fellow-servant  was  not  involved.  The 
charge  against  appellant  was  for  negligence  in  maintaining  an  im- 
proper construction,  and  if  the  appellant  was  guilty  in  this  regard 
the  jury  were  justified  in  finding  the  issues  for  appellee.  And  even 
if  a  fellow-servant  did  contribute  to  the  injury  sustained  by  appellee, 
as  we  have  already  stated,  if  appellant  contributed  also  to  the  in- 
jury by  the  maintenance  of  an  improper  construction  and  without 
which  the  injury  would  not  have  been  occasioned,  appellant  would 
be  liable.  As  said  in  Armour  v,  Golkowska,  supra:  "  If  an  injury 
result  from  the  negligence  of  the  master  combined  with  that  of  a 
fellow-servant,  and  the  injury  would  not  have  happened  had  the 
master  observed  due  care  for  the  safety  of  the  injured  servant,  the 
master  is  liable  "  —  citing  Pullman  Palace  Car  Co.  v,  Laack,  14 j 
111.  242,  14  Am.  Neg.  Cas.  291,  32  N.  E.  Rep.  285,  18  L.  R.  A.  215, 
and  12  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  905. 

Other  objections  are  urged  by  counsel  for  appellant,  but  we  think 
it  .unnecessary  to  discuss  them  seriatim,  for,  as  we  understand  them, 
they  are  all  included  in  the  objections  already  considered,  and  ac- 
cording to  the  views  we*  have  already  expressed,  they  must  be  held 
to  be  untenable. 

We  find  no  material  errors  to  have  been  committed  in  the  trial  of 
this  case,  and  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


NOTE  OF  RECENT  CASES  ON  ELEVATOR  ACCIDENTS. 

I.  Owners  Must  Provide  Doors  or  Guards  and  Safety  Appliances 
on  Passenger  Elevators  and  Elevator  Wells,  Inspect  Them 
and  Keep  Them  in  Repair  and  Provide  Competent  Opera- 
tors and  Properly  Instruct  Them. 

a.  Passengers  Must  Have  Sufficient  Time  for  Entrance  and! 
Egress. 
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3«  Other  Injuries  Entering  or  Leaving  Elevators. 

4*  Injuries  from  Falling  Down  Shaft. 

5.  Elevator  Owners  Liable  as  Common  Carriers. 

6.  Elevator  Owners  Liable  as  Common  Carriers  But  Not  as 

Absolute  Insurers. 

7.  Elevator  Owners  Not  Liable  as  Common  Carriers  or  Insurers. 

8.  Application  of  the  Doctrine  of  Res  Ipsa  Loquitur. 

9.  Liability — Dependent  on  Control. 

10.  Application  of  Doctrine  of  Vice-Principal. 

11.  Proximate  Cause  of  Injury. 

ij.  Liability  of  Elevator  Repairing  Company. 

13.  Exonerating  Provisions  in  a  Lease. 

14.  Masters  Must  Provide  and  Keep  a  Safe  Place  for  Servants 

to  Woric  in. 

15.  Assumption  of  Rislc. 

16.  Violation  of  Statutory  Liabilities. 

17.  Application  of  Local  Ordinances. 

18.  Injuries  Through  Fellow-Servants. 

19.  Duty  to  Trespassers,  Volunteers  or  Licensees. 

30.  Hoist  Accidents. 

31.  Questions  of  Evidence. 
33.  Errors  in  Charge. 

33.  Miscellaneous. 

I.  Owners  Must  Provide  Doors  or  Guards  and  Safety  Appliances  on 
Passenger  Elevators  and  Elevator  Wells,  Inspect  Them  and 
Keep  Them  in  Repair  and  Provide  Competent  Operators  and 
Properly  Instruct  Them. 

In  Sheyer  v.  Lowell,  (Cal.  1901)  134  Cal.  357,  66  Pac.  Rep.  307,  plaintiff 
sent  to  defendant's  store,  followed,  by  invitation,  defendant's  servant  down 
a  dark,  narrow  passage  to  the  elevator.  The  servant  reached  for  the  rope 
to  bring  the  elevator  down  from  the  floor  above  and  plaintiff,  thinking  the 
elevator  was  about  to  go  up,  stepped  into  the  opening  and  was  injured.  The 
elevator  had  no  guard  rail,  it  was  very  dark,  and  plaintiff  was  not  warned. 
Judgment  for  plaintiff  affirmed. 

In  H.  Channon  Co.  v.  Hahn,  (111.  1901)  189  111.  28,  59  N.  E.  Rep.  522, 
judgment  for  plaintiff  was  affirmed  where  a  new  employee  in  his  work  backed 
through  an  open  unlighted  shaft  door  and  was  injured,  it  appearing  that  the 
door  had  been  broken  sometime  to  defendant's  knowledge. 

In  Princeton  Coal  &  Mining  Co.  v.  Roll,  (Ind.  1903)  162  Ind.  115,  13 
Am.  Neg.  Rep.  271,  judgment  for  plaintiff  was  affirmed  where  it  appeared 
that  coal  from  different  parts  of  the  mine  was  carried  along  the  galleries 
on  small  cars  to  the  cages  which  cars  were  then  run  upon  the  floors  of  the 
cages,  which  at  a  given  signal,  established  and  posted  by  the  appellant,  were 
hoisted,  while  empty  cars  on  similar  cages  descended,  and  plaintiff,  a  eager 
of  coal,  whose  duties  consisted  in  placing  the  cars  loaded  with  coal  on  the 
■cage  and  taking  from  the  cage  empty  cars,  and  through  the  engineer's  failure 
to  give  or  receive  prescribed  signals  was  injured  by  the  cage  being  hoisted  to 
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the  mouth  of  the  shaft  and  against  its  timbers  and  thereby  crushing  him,  and 
there  was  evidence  that  the  engineer  habitually  was  intemperate,  careless,  and 
disregardful  of  the  rules,  and  that  no  such'  accident  had  happened  before. 

In  Kleibaz  V,  MiDDLETON  pAPER  Co.,  (Mass.  1902)  180  Mass.  363,  II  Am. 
Neg.  Rep.  3,  exceptions  overruled  and  verdict  for  plaintiff  sustained  where 
plaintiff,  who  had  worked  ten  days  as  elevatorman  was  injured  by  the 
drop  of  the  elevator,  after  it  had  first  stopped  between  two  or  four  feet 
below  the  second  floor;  it  was  not  stopped  by  any  person,  nor  did  the  drum 
or  elevator  machinery  stop,  but  the-  rope  continued  to  unwind  from  the  drum, 
and  it  appeared  that  the  safety  clutch  on  the  rear  side  of  the  drawhead  had 
been  off  for  months ;  that  the  shaft  carrying  the  clutch  on  the  front  side  was 
at  one  time  broken  down  at  one  end  and  turned  outward ;  that,  subsequently, 
though  a  bolt  was  put  in  to  hold  up  the  end  of  the  shaft  in  place  of  a  string 
the  shaft  still  remained  turned  outward  and  disconnected  from  the  spring 
by  which  it  was  intended  to  be  operated;  that  the  spring  and  clutches  were 
rusty  and  not  in  working  order,  and  if  the  clutches  had  worked  the  elevator 
would  not  have  fallen. 

In  Boyle  v,  Columbian  Fireproofing  Co.,  (Mass.  1902)  182  Mass.  93,  64 
N.  £.  Rep.  726,  the  plaintiff's  intestate  was  an  employee  of  defendant  com- 
pany that  was  one  of  a  number  of  contractors  engaged  in  constructing  a 
building.  The  intestate  was  killed  by  a  fall  of  a  hoist,  used  to  carry  material, 
as  he  and  two  other  workmen  were  riding  down  on  it  after  the  noon  hour  to 
cat  their  dinner.  The  hoist  was  erected  by  defendant,  whose  superintendent 
warned  the  men  not  to  ride  on  it,  but  who  rode  on  it  himself  and  told  the 
men  to  ride  on  it,  as  it  saved  time,  and  they  rode  on  it  in  the  presence  of  the 
superintendent.  The  hoist  was  operated  by  an  iron  cable  that  had  been 
injured  by  the  use  of  a  monkey  wrench  in  hammering  the  cable  to  get  it 
through  the  eye  bolt  attached  to  the  hoist,  but  the  defect  was  not  apparent 
to  the  eye.'  There  was  also  a  defect  in  not  having  used  a  thimble  in  attach- 
ing the  cable  to  the  bolt.  A  judgment  for  plaintiff  was  affirmed.  The  court 
said  that  the  deceased  did  not  assume  the  risk  and  that  whether  he  rode  on 
the  hoist  by  invitation  was  for  the  jury.  (There  were  three  actions  brought 
against  the  Columbian  Fireproofing  Co.  for  the  deaths  of  three  employees, 
namely  by  Boyle,  Murphy  and  Duncan,  administrators  of  the  deceased,  tried 
at  the  same  time  as  the  Boyk  case,  and  verdicts  were  rendered  for  plaintiff 
in  each  case.) 

In  Wright  v.  Perry,  (Mass.  1905)  188  Mass.  268,  18  Am.  Neg.  Rep.  461, 
defendant  was  the  lessee  and  sublet  to  various  tenants.  He  retained  control 
of  the  elevator  and  its  approaches.  The  plaintiff  fell  into  an  unguarded  well 
at  113  Franklin  street,  Boston.  Two  iron  tracks  ran  from  Franklin  street 
to  a  platform  at  the  entrance  of  the  elevator.  The  platform  had  had  a  cover- 
ing of  iron  which  had  become  worn  and  loose  and  was  removed  some  days 
before  the  accident.  There  was  a  hole  in  the  wooden  planks  of  the  patform. 
The  elevator  well  was  protected  by  an  automatic  freight  elevator  gate  which 
rose  when. the  elevator  was  in  place  for  use  and  descended  to  bar  the  en- 
trance when  the  elevator  ascended.  Plaintiff  moving  a  box  of  paper  on  the 
platform  one  of  his  feet  caught  in  the  hole  and  he  slipped,  he  stepped  back 
with  the  other  foot,  supposing  the  elevator  was  in  position  for  use,  and  fell 
into  the  well.    There  had  been  complaints  of  the  hole  in  the  platform  and 
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that  the  automatic  elevator  gate   (a  second-hand  one),  did  not  work  well. 
Defendant's  exceptions  were  overruled. 

In  NuTZMAN  V.  Germania  Life  Insurance  Co.  of  New  York,  (Minn. 
1901)  82  Minn.  Ii6,  9  Am.  Neg.  Rep.  325  (former  trial,  7  Am.  Neg.  Rep. 
270),  plaintifiF,  an  assistant  to  an  engineer  of  a  building,  was  injured  by  being 
thrown  out  of  an  elevator  by  the  carelessness  of  the  elevatorman  in  starting 
while  he  was  attempting  to  take  passage,  the  incompetence  and  wrongful 
detention  in  employment  were  alleged  and  a  judgment  for  plaintijff  on  appeal 
affirmed,  as  the  question  whether  the  defendant  used  ordinary  care  in  select- 
ing the  elevatorman  and  instructing  him  were  for  the  jury. 

In  Goldsmith  v,  Holland  Bldg.  Co.,  (Mo.  1904)  182  Mo.  597,  16  Am.  Neg. 
Rep.  469,  plaintiff  worked  for  a  tenant  in  the  Holland  building  in  St.  Louis. 
Her  dress  caught  in  some  obstruction  in  the  elevator  shaft  and  she  was 
drawn  to  the  top  of  the  elevator  cage,  whence  she  fell  to  the  floor  and  was 
injured.  It  was  shown  that  pieces  of  metal  used  to  close  the  doors  of  the 
several  floor  openings  to  the  elevator  protruded  from  the  floors  directly  in 
front  of  the  open  side  of  the  cage  and  their  removal  had  been  urged  by  an 
expert.  The  jury  could  And  a  causal  connection  between  the  negligence  and 
the  injury.  A  judgment  for  the  plaintiff  was  affirmed. 

In  SwENsoN  V,  Metropolitan  Street  Railway,  (N.  Y.  1903)  78  App.  Div. 
379,  defendant  had  a  building  on  Second  avenue  and  Ninety-sixth  street,  New 
York  city,  for  the  storage  of  cars.  A  thirty-feet-long  platform  elevator  hoisted 
cars  to  the  upper  floors.  Tracks  thereon  connected  with  floor  tracks.  Plain- 
tiff was  ordered  to  assist  in  pushing  a  car  from  the  elevator  track  to  the 
track  on  the  second  floor.  The  elevator  fell,  precipitating  him  into  the  cellar. 
Plaintiff's  c6mplaint  alleges  the  absence  of  safety  appliance  and  that  the  chain 
supports  and  wheels  of  the  elevator  were  broken,  of  all  of  which  defendant 
knew,  but  plaintiff  did  not.  The  only  proof  was  the  fact  of  the  breaking  of 
the  cables.  Res  ipsa  loquitur  was  not  applied  because  proofs  were  offered 
before  the  case  was  ended.  Defendant  sought  to  show  that  the  accident  was 
due  to  the  breaking  of  a  gear  wheel  due  to  a  blowhole,  a  hidden  defect  in 
the  metal.  Plaintiff  brought  out  a  visible  defect  in  the  gear  wheel,  an  old 
crack.  The  wheel  was  exhibited  in  court.  The  jury  were  the  judges  of  the 
causes  of  the  a<^cident.    A  judgment  for  the  plaintiff  was  affirmed. 

In  Young  v.  Mason  Stable  Company,  (N.  Y.  1904)  96  App.  Div.  305,  in 
defendant's  livery  stable  was  an  elevator  for  hoisting  and  lowering  carriages 
and  grains ;  it  was  operated  by  hand  power  by  means  of  an  endless  rope  and 
the  platform  was  suspended  by  means  of  a  wire  cable,  which  at  the  upper 
end  wound  around  a  drum  at  the  top  of  the  shaft ;  this  cable  at  its  lower  end 
passed  through  the  eyehole  of  an  iron  hanger  which  was  fixed  in  the  centre 
of  the  cross  bar  over  the  platform  and  was  turned  back  and  at  the  end 
fastened, to  the  main  cable  by  a  single  steel  clamp;  the  wire  cable  broke,  per- 
mitting the  elevator  to  fall  and  injure  plaintiff;  it  had  shortly  before  been 
examined  by  an  experienced  elevator  repairer,  not  an  engineer,  who  testified 
to  its  apparent  perfect  condition.  There  was  error  in  charging  that  the  jury 
might  consider  the  failure  to  have  an  inspection  by  a  skilled  engineer,  and 
judgment  for  plaintiff  was  reversed.  Two  of  the  appellate  judges  held  the 
charge  proper. 
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In  Vandecar  v.  Universal  Trust  Co.,  (N.  Y.  1903)  80  App.  Div.  274,  judg- 
ment for  plaintiffs  affirmed  where  a  new  tenant  was  injured  by  the  fall  of  a 
dumb-waiter  which  she  was  operating  from  the  cellar,  which  fall  was  due  to 
the  breaking  of  the  supporting  ro'pe,  and  evidence  that  the  rope  had  been 
repaired  was  held  proper  as  tending  to  warn  the  owner  of  the  need  of  watch- 
fulness and  inspection.  Leave  to  appeal  to  the  Court  of  Appeals  was  denied, 
&  App.  Div.  635. 

In  Bogendoerfer  v.  Jacobs,  (N.  Y.  1904)  97  App.  Div.  355,  while  plaintiff, 
a  carpenter  employed  by  a  tenant  on  the  top  floor  of  a  building  where  there 
was  a  freight  elevator  for  the  common  use  of  all  the  tenants,  was  placing 
some  lumber  upon  it,  it  suddenly,  not  being  overloaded  nor  in  actual  opera- 
tion, fell  and  one  of  the  counterweights  broke  from  its  cable  and  struck  the 
plaintiff.  It  had  not  been  competently  inspected  for  three  years.  The  com- 
plaint was  improperly  dismissed  after  a  trial,  as  the  jury  could  have  inferred 
negligence  and  the  presence  of  a  defect. 

In  Grifhahan,  as  Adm'x,  v.  Kreizer,  (N.  Y.  1901)  62  App.  Div.  413,  an 
expressman  was  killed  by  the  fall  of  the  elevator  while  he  was  loading  goods 
thereon  on  the  top  floor.  The  key  which  fastened  the  pinion  wheel  of  the 
-elevator  to  the  shaft  fell  out,  thus  allowing  the  pinion  wheel  to  slide  from  its 
bearing  and  to  cease  to  engage  the  wheel  to  which  it  was  geared.  The  key 
was  inadequate  as  it  did  not  pass  entirely  through  the  pinion  wheel  and  the 
jar  caused  by  the  freight  being  put  into  the  car  when  it  was  fifteen  inches 
below  the  level  of  the  floor  was  a  sufficient  cause  for  the  slipping  of  the  gear. 
The  construction  of  the  elevator  did  not  permit  it  to  be  brought  to  the  level 
of  the  top  floor.    A  judgment  for  plaintiff  was  affirmed. 

In  Reid  v.  Linch,  (Pa.  1903)  206  Pa,  St.  109,  14  Am.  Neg.  Rep.  625, 
55  Atl.  Rep.  849,  where  a  customer  in  a  hardware  store  followed  a  clerk  by 
invitation  into  a  dark  back  room,  lost  sight  of  him  and  following  Csis  he  sup- 
posed) his  footsteps,  fell  down  the  unguarded  elevator  steps,  there  was 
evidence  to  sustain  a  verdict  for  plaintiff. 

In  Alexander  v.  McGaffey,  (Tex.  Civ.  App.  1905)  88  S.  W.  Rep.  462, 
judgment  for  plaintiff  was  affirmed.  The  complaint  alleged  the  absence  of 
stops,  brakes,  resters,  safeties  or  grabs  to  catch  going  up  or  down,  that  the 
-elevator  and  the  tanks  and  water  power  connected  therewith  were  out  of 
repair,  that  bolts  and  screws  were  not  properly  or  regularly  tightened  and 
that  the  elevator  was  allowed  to  run  thus;  that  the  throttle  valve  of  the 
engine  was  out  of  repair;  that  its  automatic  governor  was  out  of  repair  and 
would  not  control  or  regulate  the  speed  of  said  engine ;  that  the  stops,  brakes, 
grabs,  and  resters  were  obstructed,  out  of  repair,  so  fastened  that  they  could 
not  perform  their  functions;  that  the  turnbuckle  on  the  controller  cable  was 
faultily  constructed  and  attached,  so  that  it  would  become  wedged  and 
inexperienced  operators  could  not  control  the  elevator;  that  the  defendant 
employed  inexperienced  and  incompetent  operators  and  engineer.  The- 
elevator  fell  100  feet  injuring  plaintiff. 

In  Meyer's  Sons  v.  Falk,  (Va.  1901)  99  Va.  385,  9  Am.  Neg.  Rep.  644, 
plaintiff,  a  saleswoman,  made  a  false  step  while  attempting  to  leave  the  ele- 
vator in  consequence  of  its  being  six  inches  above  the  level  of  the  floor  when 
it  stopped,  whereby  she  injured  her  knee,  which  injury  finally  resulted  in  the 
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loss  of  her  leg,  which  had  to  be  amputated.  Evidence  of  the  continuous 
disrepair  of  the  elevator  and  the  continued  incompetency  of  the  elevator  boy 
was  properly  received  as  tending  to  show  defendant's  knowledge  of  these 
facts.    Judgment  for  plaintiff  was  affirmed. 

^.  PaMengers  Mast  Have  Sufficient  Time  for  Entrance  and  Egress. 

In  Masonic  Fraternity  Temple  Ass'n  v,  Coluns,  (111.  1904)  210  111.  482, 
71  N.  E.  Rep.  3g6,  Collins  was  working  for  the  Dupont  Powder  Co.,  a  tenant 
on  the  fifteenth  floor  of  the  Masonic  Temple  building  in  Chicago.  The 
operator  did  not  call  out  floors.  Collins  stepped  over  to  the  side  where 
passengers  go  out.  A  woman  got  off  and  while  the  door  was  open  he 
attempted  to  step  out  and  while  his  body  was  partly  outside  and  partly  inside 
the  elevator  cage  it  was  caught  between  the  floor  of  the  ascending  elevator 
and  the  top  of  the  framework  of  the  door  and  severed  in  two  parts  which 
fell  to  the  bottom  of  the  shaft  The  door  was  one  which  slid  back  and  forth 
sideways  and  was  part  of  the  shaft  in  which  the  cage  ascended  and  descended. 
In  the  cage  itself,  there  was  simply  an  opening  for  ingress  and  egress  and 
there  was  no  door  to  close  that  opening.  A  judgment  for  plaintiff  was 
affirmed. 

In  Russo  V.  Morris  Building  &  Land  Improvement  Ass'n,  (La.  1900)  104 
La.  426,  29  So.  Rep.  46,  judgment  for  plaintiff  on  rehearing  was  affirmed 
and  a  previous  reversal  set  aside.  Starting  the  elevator  too  quickly,  the 
operator  knocking  against  plaintiff  and  causing  him  to  lose  his  balance,  and 
negligent  construction  of  the  elevator  in  not  having  an  inside  gate  or  door 
which  would  prevent  any  passenger  from  striking  any  one  of  the  sills  of  the 
shaft  of  the  building  arts  charged  as  negligence.  He  had  his  arm  broken 
by  being  brought  into  violent  contact  with  the  sill  of  the  floor  of  the  building 
as  the  elevator  passed  it  and  so  was  crippled  for  life.  It  was  the  operator's 
duty  to  see  that  passengers  are  on  and  to  give  them  sufficient  time  to  adjust 
themselves  before  starting  it. 

In  RouLO  V.  MiNOT,  (Mich.  1903)  132  Mich.  317,  13  Am.  Neg.  Rep.  535, 
where  plaintiff  asked  the  elevatorman  to  let  him  off  at  a  certain  tenant's 
floor  and  the  man  did  not  inform  him  it  was  the  twelfth  floor  and  after  all 
the  passengers  but  him  had  got  off,  the  car  stopped  at  the  ninth  floor  and 
he,  thinking  that  was  the  desired  floor,  started  to  get  off  and  as  he  did  so  the 
elevator  started  and  he  was  caught  by  the  door  of  the  entrance  and  crushed 
against  the  overhead  framework  and  his  back  broken,  the  questions  of  the 
elevatorman's  negligence  and  the  plaintiff's  negligence  in  attempting  to  leave 
without  warning  the  conductor  or  whether  he  had  the  right  to  assume  that 
the  car  would  not  be  started  until  the  door  was  closed  were  for  the  jury,  and 
their  verdict  for  plaintiff  was  affirmed. 

In  Becker  v,  Lincoln  Real  Estate  &  Building  Co.,  (Mo.  1903)  174  Mo. 
246,  73  S.  W.  Rep.  581,  the  premature  starting  of  the  elevator  while  plaintiff 
was  getting  out  caused  her  to  fall  back  into  the  elevator  and  the  operator 
grabbed  her,  and  her  foot  was  caught  between  the  elevator  floor  and  the 
grating  of  the  doors  of  the  elevator  and  her  ankle  broken.  Judgment  for 
defendant  reversed.  A  carrier  by  elevator  and  by  railroad  have  the  same 
duties  and  the  same  liabilities.  A  carrier  by  elevator  is  not  an  insurer,  but 
is  required  to  exercise  the  highest  decree  of  care.  The  reversal  was  mainly 
on  a  charge  that  only  a  sufficient  stop  should  be  given  at  a  floor  io  enable  a 
passenger  who  has  signaled  to  get  off  to  alight  and  the  others  to  indicate 
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their  desire  so  to  do.    In  fact,  the  stop  should  be  long  enough  to  enable  all 
ivho  desire  to  get  off. 

In  Ingrafia,  Adm'x,  v,  Samuels,  (N.  Y.  1902)  71  App.  Div.  14,  as  plaintiff^ 
was  getting  out  of  an  electric  elevator,  the  elevatorman  having  preceded  her 
out  on  an  errand,  the  car  shot  upwards.  He  returned  to  the  shaft,  grasped 
the  rope  and  pulled,  but  before  stopping  the  car  went  three  or  four  feet,  and 
the  woman  was  caught  by  the  wall  and  killed.  It  could  not  have  moved 
unless  some  one  had  pulled  the  rope  with  considerable  force.  No  one  in  the 
car  touched  the  rope.  -Some  one  on  another  floor  must  have  done  so.  There 
was  no  evidence  how  the  gates  were  fastened  or  if  some  one  could  readily 
open  them  or  reach  into  the  shaft  and  pull  the  rope.  Inferentially  either  the 
gates  were  left  open  or  the  rope  could  be  reached.  His  leaving  his  car  was 
negligence.    A  judgment  for  plaintiff  was  affirmed. 

3*  Other  Injuries  Entering  or  Leaving  Elevators. 

In  CuLLEN  V,  HiGGiNS,  (111.  1905)  2i6  111.  78,  74  N.  £.  Rep.  6q8^  a  judg- 
ment affirming  a  judgment  for  plaintiff  was  reversed,  where  a  woman  walked 
to  the  closed  southern  floor  of  an  elevator,  while  the  operator  was  standing^ 
at  the  open  northern  door  and  did  not  know  of  her  proximity  nor  did  she 
attract  his  attention,  and  after  she  waited  three  minutes  or  more  a  bell  boy 
opened  the  door,  and,  as  she  was  entering,  the  elevator  started  and  she  was 
caught  by  the  elevator  and  carried  to  near  the  ceiling  of  the  first  floor,  where 
she  fell.    She  was  contributorily  negligent. 

In  Hayes  v.  Pitts-Kimball  Co.,  (Mass.  1903)  183  Mass.  262,  14  Am.  Neg. 
Rep.  69,  67  N.  E.  Rep.  248,  exceptions  overruled  where  the  verdict  was  for 
plaintiff  for  the  death  of  a  five-year-old  boy  who  went  to  defendant's  store 
with  his  grandmother;  both  entered  an  elevator;  he  followed  a  lady  out  at 
the  third  floor;  the  elevator  started,  the  grandmother  called  him;  he  turned, 
caught  the  floor  of  the  elevator  with  his  hands,  was  carried  up  by  it;  it  was 
stopped,  and  raised  and  stopped  again,  and  this  loosened  his  hold  and  he  fell. 
The  door  of  the  elevator  was  not  closed  after  deceased  alighted  at  the  third 
floor  and  before  or  during  the  elevator's  ascent. 

In  Blackwell  v.  0'Gk>RMAN  Co.,  (R.  I.  1901)  22  R.  I.  638,  49  Ati.  Rep.  28, 
the  elevator  started  while  plaintiff  was  entering  it  and  failed  to  stop  for 
three  stories,  though  injury  to  passenger  was  apparent  if  it  did  not  stop. 
Judgment  for  plaintiff  affirmed. 

4*  Injuries  from  Falling  Down  Shaft. 

In  Gray,  Adm'x,  v.  Siegel-Cooper  Co.,  (N.  Y.  1903)  78  App.  Div.  ii8^ 
defendant's  freight  elevator  was  enclosed  in  the  north  and  south  sides,  op^ 
and  unguarded  on  the  east  and  west,  the  opening  on  the  ground  floor  was 
on  the  cast  side  of  the  shaft  and  on  the  west  at  the  other  floors.  At  the 
ground  floor  the  east  side  of  the  elevator  was  closed  to  the  wall  of  the 
fourth  floor;  there  was  there  a  space  of  ten  and  one-half  inches  between 
the  east  side  of  the  car  and  the  wall.  There  was  disputed  evidence  that  the 
elevator  shaft  was  well  lighted.  Plaintiff's  intestate  delivered  meat  for  the 
first  time  at  defendant's  store,  and  while  it  was  being  removed  for  some 
undisclosed  reason  stepped  back  to  the  rear  of  the  elevator  and  fell  between 
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the  space  between  the  wall  of  the  elevator  shaft  and  the  elevator  car  and 
sustained  mortal  injuries.  There  had  been  no  accidents  theretofore.  Judg- 
ment for  plaintiff  reversed  because  there  was  no  proof  of  negligence  or  the 
absence  of  contributory  negligence.    Two  judges  dissented. 

In  Wolf  v,  Devitt,  (N.  Y.  1903)  83  App.  Div.  42,  the  trial  judge  set  aside 
a  verdict  for  plaintiff,  asserting  the  lack  of  proof  of  negligence  and  of  the 
absence  of  contributory  negligence.  Defendant's  manager  told  plaintiff  to 
go  down  cellar  and  bring  up  some  barrels  of  potatoes  upon  the  elevator. 
He  said  "the  elevator  is  right  straight  at  the  floor."  The  approach  to  the 
elevator  shaft  was  dark.  The  elevator  had  been  moved.  The  gate  had 
fallen  down.  Plaintiff  fell  down  the  shaft  The  verdict  should  not  have 
been  set  aside.    Two  judges  dissented  without  opinion. 

In  Reid  V,  LiNCH^  (Pa.  1903)  206  Pa.  St.  109,  14  Am.  Neg.  Rep.  625,  55 
Atl.  Rep.  849,  where  an  owner,  after  an  accident  where  a  customer  following 
a  clerk  by  invitation  into  a  dark  room  to  procure  an  article  of  hardware,  fell 
down  an  elevator  shaft,  testified  that  he  did  not  .consider  the  place  dangerous^ 
it  was  proper  cross-examination  to  ask  him  as  to  previous  accidents. 

In  Bremer  v,  Pleiss,  (Wis.  1904)  121  Wis.  61,  16  Am.  Neg.  Rep.  275,  where 
a  guest  of  the  Schlitz  Hotel  in  Milwaukee  looked  in  at  the  open  elevator 
hole  and  then  pushed  the  door  open  and  stepped  in  and  fell  down  the  shaft, 
and  he  was  familiar  with  the  elevator  and  knew  it  was  in  a  dark  place,  he 
was  contributorily  negligent.    A  judgment  for  defendant  was  affirmed. 


5.  Elevator  Owners  Liable  as  Common  Carriers. 

In  Morgan  v.  Saks,  (Ala.  1905)  38  So.  Rep.  848,  defendant,  a  merchant, 
told  plaintiff  who  wished  to  purchase  goods  on  another  floor  to  take  the 
elevator.  Plaintiff,  in  the  dim  light  and  not  looking  specially,  stepped  through 
the  entrance.  The  elevator  was  above.  There  was  no  door  or  bar  to  prevent 
plaintiff's  entrance.  He  fell  to  the  bottom  of  the  shaft  and  was  injured.  A 
judgment  for  defendant  was  reversed.  One  operating  an  elevator  is  bound 
to  the  care  of  a  common  carrier.  It  was  negligence  to  leave  the  door  of  the 
shaft  open.    Contributory  negligence  was  for  the  jury. 

In  Springer  v.  Ford,  (111.  1901)  189  111.  430,  59  N.  E.  Rep.  953,  a  judgment 
below  affirming  a  judgment  of  the  trial  court  for  plaintiff  (88  111.  App.  529) 
was  affirmed.  Plaintiff,  a  tenant's  employee,  was  injured  by  the  fall  of 
defendant's  freight  elevator  through  a  defective  appliance  upon  which  he 
was  in  discharge  of  his  duties.  The  court  says  persons  operating  elevators 
are  common  carriers.  It  was  the  custom  to  accompany  freight.  Liability 
is  as  on  a  freight  train  where  employees  accompany  freight.  A  clause  in  the 
lease  of  plaintiffs  employer  exonerating  defendant  from  liability  for  elevator 
accidents  did  not  bind  plaintiff. 

In  GooDSELL  V,  Taylor,  (Minn.  1889)  41  Minn.  207,  a  cable  broke  in  a 
hotel  elevator  and  plaintiff  was  injured.  A  piece  of  cable  cut  off  the  broken 
end  was  shown  to  the  jury.  The  rule  of  the  degree  of  care  of  a  common 
carrier  applies  to  elevators.  An  order  denying  a  new  trial  after  a  verdict 
for  the  plaintiff  was  affirmed. 
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In  Hensler  v.  Stix,  (Mo.  1905)  88  S.  W.  Rep.  108,  each  floor  of  defend- 
ant's retail  store  had  an  elevator  door.  The  car  had  an  opening  or  doorway 
about  three  feet  wide.  Plaintiffs  testimony  was:  As  plaintiff  entered  the 
elevator,  the  operator  told  her  to  step  bac^  from  the  door.  Before  she  had 
time  to  do  so,  he  closed  the  door  and  started  the  car  downwards.  Her  dress 
caught  at  the  floor  they  were  leaving  and  she  was  lifted  from  the  floor  of 
the  car  and  suspended  between  the  floor  and  the  top.  The  operator  seeing 
her  peril  reversed,  and  the  car  shot  upward,  thereby  plaintiffs  left  leg  was 
thrown  through  the  open  doorway  of  the  car  and  it  was  caught  between  the 
floor  of  the  car  and  the  ceiling  of  the  story  it  approached  in  rising.  Reversing 
a  judgment  for  plaintiff,  the  court  held  defendant  was  liable  as  a  common 
carrier.  Reversal  was  had  mainly  because  of  faulty  instructions,  one  being 
that  defendant  was  liable  for  "  any  failure  "  to  exercise  care  and  precaution, 
as  distinguished  from  a  failure  of  duty  shown  by  the  proof. 

In  LucKEL  V,  Century  Bldg.  Co.,  (Mo.  1903)  177  Mo.  608,  76  S.  W.  Rep. 
1035,  judgment  for  plaintiff  was  affirmed,  where  a  student  of  a  business 
college  in  a  building  was  injured  by  the  operator  closing  the  door  while  the 
student  was  getting  out,  catching  and  pinning  him,  then  causing  the  elevator 
to  ascend  while  he  was  caught  in  the  door  of  the  shaft  and  while  aware  of 
the  peri],  then  to  descend  and  as  the  bottom  of  the  elevator  descended  below 
the  fifth  floor  plaintiff,  unable  to  extricate  himself,  was  caught  by  the  top 
of  the  elevator  and  crushed  and  mangled.  The  owner  of  a  passenger  elevator 
is  a  carrier  bound  to  exercise  the  highest  degree  of  care  of  a  prudent  man. 

6.  Elevator  Owners  Liable  as  Common  Carriers  but  Not  as  Absolute 
Insurers. 

In  Treadwell  v.  Whittier,  (Cal.  1889)  80  Cal.  574,  a  hydraulic  elevator 
in  which  plaintiff  was  riding  in  defendant's  store  in  San  Francisco  fell  and 
he  was  injured.  Negligence  was  alleged  in  using  broken,  inseaire,  and  insuffi- 
cient machinery,  in  not  taking  proper  care  of  it  and  in  the  operation  of  the 
elevator.  Affirming  a  judgment  for  plaintiff,  in  elaborate  opinions,  it  was 
held  that  the  breaking  of  the  machinery  raised  a  presumption  of  negligence 
and  that  elevator  operators  are  held  to  the  duties  of  common  carriers. 
Though  not  insurers  of  the  absolute  safety  of  passengers  they  are  bound 
to  the  utmost  care  and  defense  of  very  cautious  persons  as  far  as  human 
care  and  foresight  can  go. 

In  Marker  v.  Mitchell,  (U.  S.  C  C.  S.  D.,  Ohio  W.  D.  1893)  54  Fed.  Rep. 
^yji  oil  a  motion  for  a  new  trial  after  a  verdict  for  plaintiff.  Judge  Taft,  the 
trial  judge,  held  that  a  landlord  who  runs  an  elevator  for  the  use  of  tenants 
is  a  common  carrier.  The  judgment  for  injuries  to  a  tenant  in  an  elevator 
accident  was,  however,  reduced.  So  modified,  it  was  affirmed  by  the  Appellate 
Court,  (1894)  62  Fed.  Rep.  139,  7  Am.  Neg.  Cas.  389.  That  court  said:  "A 
carrier  by  elevator  is  not  an  insurer  of  the  safety  of  his  passengers,  but  is 
required  to  exercise  the  highest  degree  of  care  as  in  the  case  of  a  carrier 
by  railway  or  stage  coach'*  and  such  includes  the  control  and  management 
of  the  means  of  transportation  and  is  not  restricted  to  the  vehicles  and 
machinery. 

In  Edwards  v.  Burke,  (Wash.  1904)  36  Wash.  107,  78  Pac.  Rep.  610,  judg- 
ment for  plaintiff/ injured  in  a  passenger  elevator,  was  affirmed.    The  owner 
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of  a  passenger  elevator  owes  a  duty  to  persons  invited  to  ride  therein 
analogous  to  a  common  carrier,  and  is  bound  to  exercise  the  highest  degree 
of  care  in  the  operation  of  the  elevator  consistent  with  practical  conditions 
to  prevent  injuries. 

7.  Elevator  Owners  Not  Liable  as  Common  Carriers  or  Insurers. 

In  Seaver  v.  Bradley,  (Mass.  1901)  179  Mass.  329,  60  N.  £.  Rep.  795^ 
where  an  employee  of  a  tenant  in  a  building  was  killed  on  defendant's  ele- 
vator, a  verdict  was  directed  for  defendant  and  plaintiff's  exceptions  on  appeal 
were  overruled.  Those  who  maintain  passenger  elevators  are  not  "common 
carriers  of  passengers"  within  Rev.  St.  c.  7^^  sec.  6;  defendant  might  have 
shut  the  elevator  door  in  plaintiffs  face  without  incurring  any  liability  to 
him. 

In  Burgess  v.  Stowe,  (Mich.  1903)  14  Am.  Neg.  Rep.  583,  96  N.  W.  Rep. 
29,  judgment  for  plaintiff  was  reversed  w^ere  plaintiff,  a  newspaper  publisher, 
went  to  the  ground  floor  of  defendant's  paper  supply  store  to  buy  paper  and 
it  being  necessary  to  go  to  an  upper  story  by  a  freight  and  passenger  ele- 
vator which  was  used  by  any  one  and  operated  by  an  ordinary  perpendicular 
cable  and  ran  in  an  open  shaft  extending  from  the  top  of  the  building  to  the 
basement  with  an  opening  on  the  ground  floor  six  feet  high  and  five  feet 
wide,  guarded  by  two  doors  which  were  generally  kept  open  and  a  gate 
made  of  slats  which  was  three  feet  high  and  the  same  width  as  the  openings 
and  entrance  to  the  elevator  was  effected  by  one  raising  the  gate  to  the  top 
of  the  opening  and  passing  under  it  and  the  gates  being  down  and  the  doors 
open,  defendant  called  "  elevator,"  according  to  the  custom  of  the  store  to 
warn  all  who  might  hear  him  of  his  purpose  to  use  it,  and  plaintiff,  thinking 
it  an  invitation  to  enter,  stepped  forward  and  fell  down  the  shaft,  but  reversal 
was  for  a  charge  that  defendant  was  "  bound  to  exercise  the  highest  degree 
of  care  and  diligence  of  a  cautious  person,  so  far  as  human  care  and  foresight 
can  go." 

In  Hubener  v.  Heide,  (N.  Y.  1901)  62  App.  Div.  368,  defendant  manu- 
factured candy  at  Nos.  84  to  90  Vandam  street.  New  York  city.  Plaintiff 
worked  for  one  Gravenstein  in  the  building.  Employees  habitually  used  the 
freight  elevators  with  defendant's  knowledge.  The  freight  elevator  with 
plaintiff  in  it  fell,  injuring  her.  The  operator  was  an  experienced  man.  As 
it  fell  he  could  not  control  the  cable.  It  did  not  break  and  the  speed  was 
not  sufficient  to  throw  out  the  safety  clamps.  The  engineer  testified  the 
elevator  was  in  proper  working  condition.  The  trial  court  assumed  negli- 
gence and  the  absence  of  contributory  negligence  and  submitted  only  damages 
to  the  jury.  This  was  held  to  be  error,  as  the  defendant  is  not  an  insurer 
and  there  was  no  negligence  in  law.    Judgment  for  plaintiff  reversed. 

In  Sullivan,  Adm'x^  v.  Poor,  (N.  Y.  1900)  32  Misc.  575,  plaintiffs  hus- 
band, the  intestate,  operated  for  defendants  a  sidewalk  freight  elevator  in 
taking  goods  to  and  from  the  basement  and  sub-cellar  of  Nos.  19  and  21 
Thomas  street.  New  York  city.  While  he  was  taking  down  a  box  of  goods 
weighing  about  400  pounds,  part  of  the  machinery  became  disarranged  and 
the  platform  upon  which  he  was  standing  tipped  and  threw  him  into  the 
box  into  the  sub-cellar  whereby  he  sustained  mortal  injuries.  Defendants 
were  tenants  only  and  did  not  construct  the  building.    They  had  it  frequently 
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inspected.  They  met  the  burden,  if  the  maxim  of  res  ipsa  loquitur  applies. 
They  were  not  insurers.  The  complaint  was  dismissed  at  the  Trial  Term  of 
the  Supreme  Court 

In  Edwards  v.  Manufacturer's  Building  Co.,  (R.  I.  1905)  61  Atl.  Rep. 
646,  18  Am.  Neg.  Rep.  621,  plaintiff  was  an  employee  of  one  of  defendant's 
tenants  and  was  injured  by  the  falling  of  an  elevator  maintained  and  operated 
by  defendant.  A  new  trial  was  granted  to  defendant  because  the  court 
refused  to  charge  that  defendant  is  not  a  common  earner  nor  an  insurer  of 
:safety  and  was  bound  only  to  the  use  of  reasonable  care,  and  prudence  in 
the  construction  and  operation  of  the  elevator.  Justifying  the  refusal  of 
another  request,  the  court  held  that  the  fall  of  a  loaded  elevator  was  prima 
.facie  negligence. 

9.  Application  of  the  Doctrine  of  Res  Ipsa  Loquitur. 

In  McCrum  V,  Weil  &  Company,  <Mich.  1900)  125  Mich.  297,  9  Am.  Neg. 
Rep.  59,  a  directed  judgment  for  defendant  was  reversed  where  two  men 
went  into  a  store,  were  conducted  to  or  near  the  shipping  room  where  the 
clerk  called  out  to  the  shipping  clerk  in  that  room  to  wait  upon  them,  and 
while  he  was  waiting  on  one  of  them,  they  heard  a  moaning  in  the  base- 
ment and  found  the  other  man  at  the  bottom  of  the  shaft  unconscious  and  he 
died  shortly  afterwards,  and  how  he  fell  is  matter  of  conjecture,  and  the  ele- 
vator gate  in  front  had  been  left  open,  the  room  was  not  very  light,  he  wore 
glasses,  the  light  shone  in  his  eyes,  and  he  was  invited  to  walk  in  close 
proximity  to  the  shaft. 

In  Webb  v.  D.  O.  Haynes  &  Co.,  (N.  Y.  1902)  75  App.  Div.  620,  78  N.  Y. 
Supp.  95,  judgment  of  nonsuit  was  affirmed  where  plaintififs  intestate  was 
found  crushed  between  the  floor  and  the  car  of  the  elevator,  there  was  no 
evidence  of  defects  or  want  of  repair  in  the  elevator,  he  had  been  running 
it  for  about  a  week  after  instruction.  The  jury  could  only  speculate  on  these 
facts.    Hence  a  nonsuit  was  proper. 

In  MoRMAN  V.  Rochester  Machine  Screw  Co.,  (N.  Y.  1900)  53  App.  Div. 
497  (see  39  App.  Div.  223  for  a  former  appeal),  defendant's  elevator  was 
at  the  end  of  the  hall  at  the  northeast  comer  of  the  building;  the  hall  was 
quite  dark,  at  defendant's  office ;  defendant's  employee,  Mr.  Smith,  volunteered 
to  show  her  the  elevator;  he  opened  the  door,  turned  his  face  to  plaintiff 
and  waited,  and  she  stepped  through  the  door  and  fell  to  the  bottom  of  the 
well.  There  was  a  directed  verdict  for  the  defendant.  On  a  case  containing 
exceptions,  ordered  to  be  heard  in  the  first  instance  in  the  Appellate  Court, 
a  new  trial  was  granted.    Two  judges  dissented. 

In  HuBENER  V.  Heide,  (N.  Y.  1902)  73  App.  Div.  200,  plaintiff,  an  employee 
of  a  tenant,  stepped  into  an  elevator,  it  ascended,  then  descended  suddenly 
and  rapidly,  struck  the  bottom  of  the  shaft  with  a  jolt,  injuring  the  plain- 
tiff's foot.  The  brake  would  not  hold.  Immediately  after  the  accident,  the 
elevator  was  all  right.  A  verdict  for  plaintiff  was  reversed.  If  res  ipsa 
loquitur  applied,  defendant  had  met  the  burden.  Two  judges  dissented  without 
opinion. 

In  Stackpole,  Adm'x,  v.  Wray,  (N.  Y.  1902)  74  App.  Div.  310,  a  freight 
elevator  fell,  killed  a  porter  of  defendant  riding  therein,  and  there  was  no 
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<iirect  evidence  of  the  cause  of  the  accident  But  a  bolt  which  was  cast  into 
•an  iron  frame  and  the  cap  which  covered  it  were  found  broken  and  so  the 
Jury  might  have  inferred  that  the  breaking  of  the  bolt  released  the  drum 
^n  which  the  cables  supporting  the  elevator  were  wound  and  allowed  it  to 
fall.  The  break  in  the  bolt  was  inside  of  the  frame  and  if  the  cap  had  been 
removed,  inspection  might  not  have  found  the  break.  The  elevator  was 
properly  constructed,  in  apparent  good  order,  but  had  not  been  inspected 
in  four  or  five  years  or  since  its  installation.  The  operator  was  competent 
If  the  maxim  res  ipsa  loquitur  applies  on  all  the  evidence,  defendant  was  not 
negligent  Moreover,  it  does  not  apply  in  master  and  servant  cases.  A 
Judgment  for  the  plaintiff  was  reversed. 

In  Griffen  v.  Manice,  (N.  Y.  igo2)  74  App.  Div.  371,  12  Am.  Neg.  Rep. 
143,  (for  former  trials  and  appeals,  see  47  App.  Div.  70,  7  Am.  Neg.  Rep.  117, 
166  N.  Y.  188,  9  Am.  Neg.  Rep.  336),  after  a  new  trial,  a  judgment  was 
-afRrmed  which  dismissed  the  complaint  and  was  entered  on  an  order  setting 
aside  a  general  verdict  and  special  findings,  the  evidence  showing  that  the 
elevator  and  its  safety  appliances  and  operating  machiner}'  were  all  in  perfect 
•order  at  the  time  of  th&  accident  and  there  being  no  explanation  why  the 
power  continued  to  operate  when  the  car  reached  the  bottom  of  the  shaft,  so 
forcing  the  counterweights  from  their  frame.  Two  dissenting  judges  held 
that  the  rule  of  res  ipsa  loquitur  applying  the  defendant  did  not  explain  away 
plaintiffs  prima  facie  case  and  the  jury  had  a  right  to  deduce  a  conclusion 
that  the  elevator  was  not  properly  adjusted. 

In  Green  r.  Urban  Contracting  &  Heating  Co.,  (N.  Y.  1905)  106  App. 
Div.  460,  an  electric  elevator  was  operated  during  the  day  by  an  independent 
company.  Employees  of  a  tenant  entered  the  open  elevator  in  the  morning 
and  one  of  them  stood  one  foot  in  and  one  on  the  floor,  the  operator  not 
laving  yet  come  upstairs,  when  suddenly  the  elevator  shot  upward.  The 
elevator  could  not  start  without  a  movement  of  the  rope.  The  machinery 
was  in  perfect  order.  There  was  no  evidence  that  either  the  owner  or  the 
operating  company,  both  of  whom  were  sued,  was  at  fault  A  judgment  for 
plaintiff  reversed.  If  the  maxim  of  res  ipsa  loquitur  applied  it  was  met  by 
proof  of  the  perfect  condition  of  the  elevator  and  no  affirmative  negligence. 
That  the  door  was  open,  the  operator  not  being  within,  was  no  invitation 
to  enter.  There  was  contributory  negligence.  Two  judges  dissented  without 
•opinion. 

In  Griffen  v.  Manice,  (N.  Y.  1901)  166  N.  Y.  18^  9  Am.  Neg.  Rep.  336, 
a  judgment  affirming  a  judgment  for  plaintiff  on  a  verdict  was  reversed 
where  the  elevator  car  descended  with  unusual  rapidity,  and  instead  of 
stopping  at  the  basement,  which  was  the  lowest  floor,  passed  beyond  until  it 
struck  the  bumpers  at  the  bottom  of  the  shaft  with  such  force  as  to  rebound 
about  eighteen  inches  and  throw  down  some  of  the  occupants  of  the  elevators ; 
almost  immediately  thereafter  the  counterbalance  weights,  pieces  of  iron 
weighing  forty  to  sixty  pounds  each,  fell  down  the  shaft  breaking  through 
the  top  of  the  elevator  car  and  one  of  them  struck  plaintiffs  intestate,  killing 
him  instantly.  The  Court  of  Appeals  held  the  doctrine  of  res  ipsa  loquitur 
applicable  to  this  class  of  cases,  though  two  judges  thought  otherwise,  but 
reversed  on  the  ground  that  the  trial  court's  charge  of  the  utmost  diligence 
^nd  foresight  was  erroneous,  the  measure  being  ordinary  care  and  prudence. 
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In  Connor  Adm'x,  v.  Koch,  (N.  Y.  1901)  63  App.  Div.  257,  defendant  Koch 
occupied  132  to  140  West  One  Hundred  and  Twenty-fifth  street,  New  York  city. 
By  contract,  the  defendant,  the  General  Fire  Extinguisher  Co.,  was  to  put  in 
fire  extinguishing  apparatus.  They  ordered  a  trucking  firm  to  deliver  the  iron 
pipe.  Decedent  worked  for  the  trucking  firm.  For  that  day,  the  operator 
had  been  ordered  to  give  the  exclusive  use  of  the  elevator  to  the  Extinguisher 
Co.  Formerly  exclusive  use  had  been  given  only  during  odd  hours  and 
there  was  evidence  excluded  that  at  such  times  it  paid  the  operator.  A 
bundle  of  iron  fell  out  of  the  ascending  elevator  and  killed  decedent  who  was 
standing  on  the  walk  talking  to  the  foreman.  Decedent  had  assisted  in  load- 
ing the  elevator.  The  jury  exonerated  the  defendant,  the  Extinguisher  Co., 
and  found  a  verdict  against  Koch.  The  verdict  against  Koch  was  reversed 
as  against  the  weight  of  evidence  and  two  judges  held  that  excluded  evidence 
tending  to  show  the  Extinguisher  Co.  employees  were  drunk,  and  that  the 
elevatorman  was  in  its  employ  should  have  been  admitted  and  that  res  ipsa 
loquitur  did  not  apply  as  decedent  helped  load  the  car. 

In  Staker,  Adm'x,  v.  Stern  &  Others,  (N.  Y.  1905)  100  App.  Div.  393,. 
an  order  of  the  trial  court  setting  aside  a  verdict  for  defendant  was  affirmed 
on  grounds  other  than  those  stated  by  the  trial  judge.  The  freight  elevator 
fell.  Employees  of  tenants  were  allowed  to  use  it  It  had  a  spring  safety 
device  which  should  have  stopped  the  elevator  if  a  cable  broke  or  (here  was 
any  considerable  slacking  thereof  by  imbedding  teeth  in  the  wooden  guide 
posts  on  either  side  of  the  elevator.  Also  a  safety  slack  cable  device  was  in 
the  cellar  at  the  bottom  of  the  elevator,  just  under  the  drum,  around  which 
the  cable  winds.  It  consisted  of  a  lever  so  located  that  if  the  cable  became 
slack  to  such  an  extent  as  to  endanger  its  getting  off  the  drum  it  would' 
touch  this  lever,  and  its  weight  would  lower  the  lever  a  little  which,  through 
mechanical  devices,  would  shut  off  the  power  and  so  stop  the  elevator. 
Neither  safety  device  worked.  The  cables  were  found  broken  and  wound 
around  the  drum  and  the  power  working.  The  jury  might  have  deduced  the 
accident  from  a  slack  cable  which  got  off  the  drum  without  striking  the  lever 
and  throwing  off  the  power  and  then  became  entangled  in  the  rapidly  moving 
machinery ;  also,  that  some  of  the  teeth  of  the  spring  safety  device  were  worn 
and  others  "  were  off  "  entirely.  The  trial  judge  set  aside  the  verdict  because 
he  failed  to  charge  that  maxim  of  res  ipsa  loquitur.  Evidence  was  excluded 
which  would  have  shown  that  the  condition  found  was  of  long  duration  and 
should  have  been  known.  Hence  affirmance  of  the  order  above.  Res  ipsa 
loquitur  does  not  apply  for  the  benefit  of  employees,  citing  Stackpole  v.  Wray, 
99  App.  Div.  262;  Dougherty  v.  Milliken,  163  N.  Y.  527;  Welsh  v.  Cornell^ 
168  N.  Y.  508;  Dobbins  v.  Brown,  119  N.  Y.  188. 

In  Fox  V.  City  of  Philadelphia,  (Pa.  1904)  208  Pa.  St.  127^  16  Am.  Neg. 
Rep.  228,  Mr.  Fox  had  one  foot  on  the  elevator  in  the  city  hall,  when  the^ 
elevator  suddenly  started  downward  and  he  was  caught  by  the  top  and 
crushed  to  death.  The  maxim  of  res  ipsa  loquitur  applied.  A  nonsuit  was- 
reversed. 

9.  Liability  —  Dependent  on  Control. 

In  Humphreys  v,  Portsmouth  Trust  &  Guarantee  Co.,  (Mass.  1903)  184 
Mass.  422,  68  N.  £.  Rep.  836,  a  verdict  for  plaintiff  was  sustained  where 
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plaintiff  was  injured  by  falling  into  the  elevator  well  of  defendants  building. 
He  had  been  there  employed  by  one  of  the  tenants  for  two  and  one-half  days. 
Lessee's  testimony  that  defendant  controlled  the  elevators  justified  the  jury's 
conclusion  to  that  effect 

In  Perkins  v,  Rice^  (Mass.  1904)  187  Mass.  28,  72  N.  £.  Rep.  323,  plaintiff 
was  injured  in  an  apartment  house  elevator  accident;  defendants  admitted 
ownership  of  building,  denied  control  of  elevator;  evidence  should  not  have 
been  excluded  that  shortly  before  the  accident  they  took  out  an  insurance 
policy  against  accident  on  or  by  that  elevator,  which  policy  was  in  force  at 
the  time  of  this  accident.  Plaintiff's  exceptions  sustained.  That  there  was 
other  sufficient  evidence  which,  if  believed,  established  the  fact,  did  not 
justify  the  exclusion  of  further  admissible  evidence. 

In  DiEBL  V.  Robinson,  (N.  Y.  1902)  72  App.  Div.  19,  defendant  permitted 
carpenters  of  his  subcontractor  to  use  the  elevator,  but  it  was  operated  t^ 
one  of  his  own  men  designated  by  his  superintendent.  The  intestate,  an 
employee  of  another  contractor,  also  used  the  car,  got  off  and  the  carpenters 
went  upon  it  Performing  his  work,  the  intestate  reached  downward  with 
a  portion  of  his  body  extending  into  the  elevator  shaft  Defendant  operator 
lowered  the  car  and  it  struck  and  killed  the  intestate.  There  was  disputed 
evidence  as  to  how  far  the  car  was  in  the  exclusive  control  of  the  carpenters 
at  the  time  of  the  accident.  Such  fact  would  have  exonerated  defendant* 
Failure  so  to  charge  caused  a  reversal  of  a  verdict  for  plaintiff. 

10.  Application  of  Doctrine  of  Vice-Principal. 

In  De  Haven  v,  Hennessey  Bros.  &  Evans  Co.,  (U.  S.  C.  C  A.  1905)  137 
Fed.  Rep.  472,  18  Am.  Neg.  Rep.  695,  a  directed  verdict  for  defendant  was 
reversed  where  plaintiff,  who  had  before  visited  a  courthouse  in  construction 
and  been  shown  about  by  the  contractor's  superintendent  or  his  subordinate, 
an  elevator  being  used  which  was  commonly  used  for  carrying  both  men 
and  materials,  on  this  occasion  went  to  the  tower  with  the  subordinate  and 
returning,  entered  the  elevator  and  it  fell,  owing  to  the  negligence  of  the 
man  in  charge  of  the  hoisting  engine  in  failing  to  put  on  the  clutch  which 
held  the  elevator  in  position,  and  the  man  was  known  to  be  careless,  the 
question  of  whether  the  subordinate  was  a  vice-principal  should  have  been 
submitted  to  the  jury. 

11.  Proximate  Cause  of  Injury. 

In  Central  Union  Building  Co.  v.  Kolander,  (111.  1904)  212  111.  27,  72 
N.  E.  Rep.  50,  judgments  below  for  plaintiff  affirmed.  It  was  alleged  that 
plaintiff's  intestate,  the  elevator  conductor,  was  killed  while  he  was  lowering 
it  by  its  sudden  ascent,  due  to  a  defective  automatic  stop  known  to  defendant. 
There  was  no  eye  witness.  He  was  found  at  the  bottom  of  the  shaft  dead. 
The  jury  could  determine  whether  the  defective  stop  proximately  caused  the 
accident 

In  Gibson  v.  International  Trust  Co.,  (Mass.  1904)  186  Mass.  454,  72 
N.  £.  Rep.  70,  defendant's  building  superintendent  while  riding  in  a  passenger 
elevator  moved  the  elevator  boy's  stool  without  his  knowledge  and  the  boy, 
on  losing  his  balance  while  attempting  to  sit  down,  clutched  involuntarily  at 
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the  elevator  lever,  thus  causing  injury  to  a  passenger,  this  plaintiff.  Plain- 
tiff's exceptions  overruled,  as  the  boy's  act,  which  was  a  mere  mischance,  and 
not  the  superintendent's,  proximately  caused  the  accident 

In  CoLKft/.  German  Savings  &  Loan  Co.,  (U.  S.  C.  C.  A.  1903)  124  Fed. 
Rep.  113,  14  Am.  Neg.  Rep.  676,  where  a  boy,  a  stranger,  preceding  plaintiff, 
pushed  open  the  door  of  an  elevator  well  and  the  elevator  in  fact  above,  she, 
supposing  him  the  operator,  stepped  in  and  fell  to  the  bottom  of  the  well, 
the  boy's  act  was  the  proximate  cause  of  injury  and  the  opportunity  to  open 
the  door  from  the  outside  was  not 

ij.  Liability  of  Elevator  Repairing  Company. 

In  Kahner  v.  Otis  Elevator  Co.,  (N.  Y.  1904)  96  App.  Div.  169,  the 
defendant  was  employed  to  put  another  manufacturer's  elevator,  used  both 
for  freight  and  passengers,  which  had  not  been  repaired  for  thirteen  years, 
in  perfect  order.  The  operator  pulling  the  check  rope,  the  car  wouJd  not 
move.  At  his  request,  plaintiff  looked  and  leaned  over  into  the  elevator  shaft, 
pulled  the  check  rope  with  a  slight  pull  and  a  wheel,  which  was  connected 
with  the  elevator  shaft  at  the  top  of  the  apparatus,  fell  and  struck  him  on  the 
iorehead.  The  accident  was  due  to  the  fact  that  in  replacing  the  brake  wheel 
upon  the  shaft  defendant's  servants  used  an  iron  shaft  hammer  to  drive  in  a 
pin  and  by  excessive  force  broke  the  wheel.  Defendant's  liability  was  the 
s-^me  ^s  tbnt  of  an  original  manufacturer  of  imminently  dangerous  con- 
trivances.   A  judgment  for  plaintiff  was  affirmed. 

13.  Exonerating  Provisions  in  a  Lease. 

In  Griffen  v.  Manice,  (N.  Y.  1901)  166  N.  Y.  188,  9  Am.  Neg.  Rep.  336, 
it  was  held,  obiter,  that  a  provision  in  a  lease  to  a  corporation,  holding  the 
owner  of  the  building  blameless  in  case  of  an  elevator  accident,  had  no 
application  where  the  secretary  of  the  corporation  as  such  had  signed  it  and 
was  the  person  injured. 

14.  Masters  Must  Provide  and  Keep  a  Safe  Place  for  Servants  to 

Worlc  in. 

In  Spring  Valley  Coal  Co.  v.  Buzis,  (111.  190s)  213  111.  341,  the  coal 
mining  company  operated  two  elevators  or  cages  for  hoisting  and  lowering 
miners  and  coal.  From  the  engine  room  in  the  tower,  the  building  enclosing 
the  opening  of  the  shaft,  the  engineer  controlled  the  cages  by  means  of 
signals  made  by  another  workman  at  the  mouth  of  the  shaft  By  the  cage 
t)eing  let  down  with  such  great  rapidity  that  it  struck  the  bottom  of  the 
shaft  with  great  force,  the  miner  was  injured.  A  judgment  for  the  plaintiff 
was  affirmed. 

In  Siegel,  Cooper  &  Co.  v.  N<»ton,  (111.  1904)  209  111.  201,  70  N.  E.  Rep. 
€36,  judgment  for  plaintiff  affirmed,  where  plaintiff,  a  plasterer,  in  an  ele- 
vator shaft  was  injured  by  the  elevator  descending  on  him,  where  the  super- 
intendent of  the  building  had  assured  plaintiffs  employer  that  it  would  not 
run  below  a  certain  floor  and  had  directed  the  operators  to  that  effect  and 
they  had  disobeyed  orders. 
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In  Guthrie  v.  Carney,  (Ky.  1965)  27  Ky.  Law  861,  18  Am.  Neg.  Rep.  103, 
86  S.  W.  Rep.  1 126,  the  electric  elevator  in  a  store  could  be  operated  by  any- 
one standing  on  either  of  the  three  floors.  The  defendant's  custom  was  to 
communicate  with  clerks  through  the  elevator  shaft  He  called  to  plaintiff. 
He  was  on  the  first  floor  and  she  on  the  second  and  the  elevator  on  the 
third.  She  looked  up  and  saw  the  elevator  stationary  and  looked  down  to 
talk  with  him.  He  started  the  elevator  and  it  struck  her.  A  judgment  for 
plaintiff  was  affirmed. 

In  Lyons  v.  Dee  et  al,  (Minn.  1903)  88  Minn.  490,  13  Am.  Neg.  Rep.  542, 
after  a  verdict  for  plaintiff  an  order  denying  a  new  trial  was  affirmed  where 
plaintiff  from  January,  i8pi,  had  a  room  at  night  in  a  hotel  and  was  rarely 
in  the  hotel  in  the  daytime  until  March  25th,  when  he  was  employed  to  run 
its  passenger  elevator  without  any  instructions  and  also  to  run  errands 
frequently  for  defendant  and  his  guests  and  did  not  know  of  a  practice 
authorized  by  defendant  permitting  guests  in  the  operator's  absence  to  run 
the  elevator,  and  when  sent  on  an  errand  he  left  his  elevator  at  the  ground 
floor,  closed  and  fastened  its  door  and  left  a  small  kerosene  lamp  lighted  in 
a  bracket  in  the  elevator  and  returning,  finding  the  door  closed,  as  he  had 
left  it,  and  supposing  the  elevator  still  as  he  had  left  it,  pushed  open  the  door 
and  stepped  in,  falling  to  the  bottom  of  the  shaft.  The  negligence  alleged 
is  the  custom  permitted  the  guests  and  the  defendant's  failure  to  inform  him 
of  it 

In  Perras  V,  A.  Booth  &  Company,  (Minn.  1901)  9  Am.  Neg.  Rep.  328, 
82  Minn.  191,  there  was  a  directed  verdict  for  defendant  and  the  order 
denying  a  new  trial  was  reversed  on  appeal  where  a  freight  elevator  was 
behind  a  door  which  opened  onto  a  railroad  track  alongside  a  warehouse, 
and  plaintiff's  intestate,  unloading  boxes  of  fish  from  a  car  which  was 
placed  on  a  track  which  ran  down  a  sliding  plane  to  the  elevator  through  the 
open  door,  walking  ahead  of  the  track,  supposing  the  elevator  at  the  ground 
floor,  when  the  defendant's  foreman  without  notice  had  taken  it  to  upper 
floors,  was  killed  by  a  fall  to  the  basement  below;  the  foreman  was  not  a 
fellow-servant  nor  did  deceased  assume  the  risk  of  a  removal  of  the  elevator 
without  notice  to  him. 

In  Bower  v.  Cushman,  (N.  Y.  1900)  55  App.  Div.  45,  where  plaintiff,  a 
painter,  was  in  the  employ  of  an  independent  contractor,  defendant's  engineer 
arranged  that  he  should  do  painting  on  the  ninth  floor  of  the  elevator  shaft 
in  the  new  building  at  Broadway  and  Maiden  lane.  New  York  city.  Plaintiff 
was  to  stand  on  a  plank  reaching  from  the  floor  entrance  of  the  elevator  on 
the  ninth  floor  to  the  window  sill  in  the  space  through  which  elevator  No.  i 
ran  and  that  elevator  was  not  to  run  at  all,  and  whenever  No.  2  ran,  the 
elevatorman  should  shout  a  warning  to  the  plaintiff,  so  that  he  might  avoid 
l)eing  struck  by  the  counterweight  which  was  at  the  tenth  floor  when  the 
elevator  was  at  rest  on  the  ground  floor.  The  elevatorman  omitted  the 
warning,  ran  his  elevator,  and  the  counterweight  struck  the  plaintiff.  The 
elevatorman  was  a  new  operator.    A  judgment  for  plaintiff  was  affirmed. 

In  Western  Electric  Co.  v.  Hanselmann,  (U.  S.  C.  C.  A.  1905)  136  Fed. 
Rep.  564,  plaintiff,  in  repairing  defendant's  elevators,  in  order  to  work  on  the 
switches,  had  to  reach  in  from  the  outside  of  the  shaft  and  stand  with  one 
foot  inside  the  shaft  on  the  iron  girder  between  two  elevators,  one  local 
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and  one  express,  using  his  left  hand  to  hold  him  in  this  position,  and  while 
facing  the  wall,  using  his  right  hand  to  work.  When  the  elevators  came  up 
and  down  out  of  the  shaft,  he  would  swing  himself  back  out  of  the  shaft  with 
his  left  hand  and  allow  them  to  pass.  The  elevator  boys  warned  him  usually 
by  rattling  the  levers.  Once  failing  in  this,  he  was  struck.  The  master  was 
bound  to  supply  a  safe  place  and  owed  a  duty  which  he  could  not  delegate 
to  give  timely  warning  of  danger  from  other  servants.  A  judgment  for 
plaintiff  was  affirmed. 

15.  Assumption  of  Risk. 

In  O'DoNNELL  V,  Mac  Veagh,  (111.  1903)  205  III.  23,  68  N.  K  Rep.  646,  a 
directed  verdict  for  defendant  was  sustained  where  plaintiff's  intestate  fell 
or  was  thrown  from  a  freight  elevator  down  an  elevator  shaft,  there  being 
no  proof  of  defects  therein  and  the  employer  having  provided  safer  means. 
The  deceased  had  ridden  on  it  at  most  only  once  before  and  was  ignorant  of 
its  operation.  Hence,  failure  to  employ  a  regular  elevator  conductor  did  not 
make  the  defendant  liable. 

In  Barry  v.  New  York  Biscuit  Co.,  (Mass.  1901)  VJ^  Mass.  449,  59  N.  E. 
Rep.  75,  defendant's  exceptions  were  sustained  where  plaintiff  while  operating 
a  freight  elevator  in  a  factory  was  injured  on  the  grounds  of  obvious  danger 
and  assumption  of  risk. 

In  Hoard  v,  Blackstone  Manufacturing  Co.,  (Mass.  1900)  177  Mass.  69, 
58  N.  £.  Rep.  180,  where  plaintiff  was  injured  by  stepping  into  a  depression 
in  the  floor  of  defendants  mill  which  was  where  the  elevator  passed  up  and 
down,  which  depression  was  visible  when  he  entered  into  employment,  he 
assumed  the  risk  and  cannot  recover. 

In  Ball  v,  Hauser  et  al,  (Mich.  1902)  129  Mich.  397,  89  N.  W.  Rep.  49, 
building  of  contractors  operating  a  freight  elevator  posted  notice  forbidding^ 
all  persons  to  ride  thereon  and  warning  violators  that  they  did  so  at  their 
own  risk,  and  the  operator  and  another  employee  were  instructed  to  warn 
off  persons  attempting  to  ride  and  frequently  did  so,  and  plaintiff,  an  em- 
ployee of  a  subcontractor,  and  other  workmen  sometimes  rode  to  the 
knowledge  of  one  contractor.  After  riding  up  with  a  load  of  materials, 
coming  down  the  elevator  fell  and  he  was  injured.  Judgment  for  defend- 
ants, the  building  contractors,  affirmed.  Plaintiff  assumed  the  risk  according 
to  the  posted  notice. 

In  Rooney,  as  Adm'x,  v,  Brogan  Construction  Co.,  (N.  Y.  1905)  io7  App. 
Div.  258,  a  directed  verdict  for  defendant  was  set  aside  where  plaintiff's 
intestate,  a  servant  of  one  of  the  defendants,  several  independent  contractors 
engaged  in  the  construction  of  defendant's  building,  had  been  employed  in 
lighting  stoves  on  different  incompleted  floors  for  the  drying  of  the  plaster,, 
and  dark  colored  cinders  had  been  filled  in  between  and  nearly  on  a  level 
with  the  sleepers,  and  while  carrying  a  small  stove  he  had  stumbled  near  the 
elevator  opening  and  pitched  head  first  into  the  opening  and  been  killed,  and 
there  was  no  affirmative  evidence  that  he  knew  of  the  unguarded  condition 
of  the  said  opening  and  none  that  could  be  inferred  from  his  having  lighted 
fires  on  the  different  floors  for  a  few  days  theretofore.  The  questions  of 
assumption  of  risk  and  contributory  negligence  were  for  the  jury. 
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In  KiNOORF  V,  HoELLEBER,  (N.  Y.  1903)  97  App.  Div.  628,  plaintiff  worked 
for  defendant  as  a  coach  driver;  the  elevator  broke  down;  the  foreman  and 
plaintiff,  who  were  familiar  with  its  mechanism  and  operation,  apparently 
fixed  it  up;  plaintiff  lost  control  of  it  and  it  fell  to  the  cellar,  breaking  his 
legs.  Judgment  for  plaintiff  reversed,  as  he  undertook  to  repair  it  and 
assumed  the  risk  of  using  it  thereafter. 

In  Kafella  v.  Nichols  Chemical  G).,  (N.  Y.  1903)  83  App.  Div.  45, 
defendant  ran  a  smelting  ore  factory,  eight  feet  above  the  main  floor;  there 
was  a  platform  from  which  the  ore  was  thrown  into  the  furnace;  an 
ordinary  freight  elevator  ran  from  the  main  floor  to  this  platform;  it  was 
the  custom  to  place  wheelbarrows  of  ore  on  the  platform  and  the  elevator 
was  raised  by  pulling  a  hand  rope.  At  the  platform,  the  barrow  was  wheeled 
off,  emptied  and  put  back  on  the  elevator  and  the  rope  pulled  for  the  descent. 
Plaintiff  was  stepping  onto  the  elevator  with  his  empty  barrow,  it  descended, 
mortally  injuring  him.  Who  caused  it  to  descend  is  not  known.  Negligence 
in  not  posting  rules  is  claimed  and  a  charge  implied  such  a  requirement. 
Reversal  of  a  judgment  for  plaintiff  was  had  on  this  ground  and  also  because 
of  the  assumption  of  risk.  Plaintiff's  intestate  had  worked  there  for  five 
months. 

In  Larkin  V,  The  Washington  Mills  Co.,  (N.  Y.  1899)  45  App.  Div.  6, 
plaintiff  worked  for  defendant  in  sorting  and  shipping  goods  from  74  and 
76  Worth  street,  New  York  city.  The  steam  freight  elevator  was  used  by  the 
tenants  themselves.  An  automatic  gate  fell  and  closed  the  elevator  shaft 
from  the  street  when  the  car  was  removed.  The  spring  which  let  the  gate 
fall  got  out  of  order  and  plaintiff  so  informed  the  shipping  clerk,  who  replied 
he  would  have  the  carpenters,  who  were  coming  in  a  day  or  two,  repair  it. 
The  carpenters  came,  but  they  did  not  fix  it.  While  plaintiff  was  outside 
pushing  up  a  heavy  truck  to  take  packages  aboard,  some  one  moved  the 
elevator,  and  the  gate  remaining  up,  he  thought  it  there,  pushed  forward, 
and  with  his  load  was  precipitated  to  the  subcellar.  There  was  a  nonsuit 
based  upon  the  theory  of  assumption  of  risk.  Judgment  reversed,  as  plain- 
tiff properly  relied  upon  the  shipping  clerk's  promise  and  the  failure  of  the 
^ring  to  operate  proximately  caused  the  accident. 

In  Baker  v.  Otis  Elevator  Co.,  (N.  Y.  1903)  78  App.  Div.  513,  the  dis- 
missal of  a  complaint  at  the  close  of  the  plaintiff's  evidence  was  sustained 
where,  during  a  fire  in  the  defendant's  factory  in  Yonkers  at  five  o'clock 
A.  M.,  the  weather  being  cloudy  and  the  place  filled  with  smoke,  plaintiff,  a 
fireman,  fell  into  the  elevator  well  used  for  a  freight  elevator.  There  was 
no  guard  rail  on  that  side.  No  ordinance  or  State  statute  required  it.  There 
was  no  evidence  that  the  fireman's  companions  may  not  have  removed  the 
guard  rail  or  moved  the  elevator. 

In  Massey  v.  Seller,  (Ore.  1904)  77  Pac.  397,  the  negligence  alleged  was 
that  the  elevator  was  not  inclosed  in  a  shaft,  and  that  it  had  no  guards,  rail- 
ing, gate,  trapdoors  or  other  protection.  A  nonsuit  was  affirmed.  He  fol- 
lowed a  clerk  into  a  very  dark  room,  and  seeking  a  closet  without  inquiry, 
he  fell  into  the  well.  He  might  have  waited  for  the  clerk  outside,  or  asked 
where  the  closet  was.    For  not  so  doing,  he  was  negligent. 
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In  Baldwin  v.  Urner,  (Pa,  1903)  15  Am.  Neg.  Rep.  192,  56  Atl.  Rep.  38^ 
206  Pa.  St.  459,  where  a  boy  had  worked  for  three  months  attending  to  ten 
machines  on  the  third  fldor  in  a  knitting  factory  which  had  a  freight  elevator 
so  constructed  that  its  two  doors  at  the  third  floor,  as  it  rose  upward,  opened 
automatically  and  rested  against  upright  posts  on  either  side  of  the  shaft,, 
and  one  of  the  posts  was  next  to  the  wall  of  the  building  and  the  space 
between  the  elevator  shaft  and  this  wall  was  about  twenty  inches,  blocked  by 
boxes,  and  the  shaft  and  the  other  comer  wall  twelve  inches,  which  was 
boarded  up,  and  a  box  containing  tags  stood  in  the  comer  of  the  room 
behind  the  elevator  doors,  and  the  twenty- inch  passageway  between  the 
elevator  and  the  wall  fronted  on  a  six-foot  aisle,  and  the  boxes  which 
obstructed  the  passageway  between  the  elevator  and  the  wall  did  not  extend 
into  the  aisle,  nor  did  they  fill  all  the  space  between  the  elevator  and  the 
wall,  and  there  was  no  difficulty  in  pulling  them  out  into  the  aisle  along  the 
wall,  and  thereby  giving  a  passageway  to  the  tag  box,  and  the  plaintiff 
walked  over  the  elevator  doors,  took  some  tags  from  the  box,  and,  as  he 
turned  to  go  back  the  cage  raised  the  doors  and  caught  his  leg.  The  court 
affirmed  an  order  refusing  to  take  off  a  nonsuit,  there  being  no  evidence  of 
improper  constmction  or  placing  in  a  dangerous  locality  of  the  elevator,  and 
plaintiff,  being  bright  and  intelligent,  had  worked  in  the  room  for  sometime 
and  the  danger  an  obvious  one. 

In  Gallagher  v.  N.  Snellenburg  &  Co.,  (Pa.  1905)  210  Pa.  St.  642,  60 
Atl.  Rep.  307,  plaintiff,  a  laborer,  loaded  buckets  of  water,  placed  them  in  a 
truck  in  the  basement,  loaded  it  on  the  elevator,  started  it  upward  by  a  con- 
trolling rope,  stopped  at  a  floor  and  pushed  off  the  truck,  unloaded  the 
buckets,  put  the  empty  ones  on  the  truck  and  wheeled  the  truck  so  ladened 
to  the  shaft,  the  elevator  not  being  where  he  left  it,  he  fell  with  it  to  the 
basement.  Reversing  a  judgment  for  plaintiff,  the  court  said:  the  danger 
was  so  obvious  that  no  warning  to  any  reasonably  prudent  man  was  necessary. 

In  VoLK  V.  B.  F.  Sturtevant  Company,  (U.  S.  C.  C.  A.  1900)  99  Fed.  Rep. 
532,  9  Am.  Neg.  Rep.  224,  plaintiff,  doing  his  regular  work,  cleaning  out  the 
bottom  of  an  elevator  well,  was  struck  by  the  car  and  badly  injured,  and  a 
directed  verdict  for  defendant  (99  Fed.  Rep.  532)  was  affirmed,  as  he  had 
worked  at  the  job  more  than  two  years,  the  danger  was  obvious  and  he 
assumed  the  risk. 

In  Young  v,  O'Brien,  (Wash.  1905)  36  Wash.  570,  17  Am.  Neg.  Rep.  735, 
the  defendant  owned  the  Sullivan  building  in  Seattle.  Plaintiff  operated  the 
passenger  elevator.  It  fell  and  he  was  injured.  He  alleged  that  defendant 
knew  it  was  in  an  unsafe  and  defective  condition.  Defendant  pleaded  assump- 
tion of  risk  and  contributory  negligence.  A  judgment  for  the  plaintiff  was 
affirmed.  It  had  just  been  repaired.  The  janitor  who  was  accustomed  to 
using  it,  by  request,  started  it  in  plaintifTs  absence.  Plaintiff  entered  the 
cage;  as  he  did  so,  it  shot  up  and  down  and  did  not  answer  the  operating 
mechanism.  Finally,  with  great  force,  it  struck  the  top  of  the  building  and 
then  fell.  It  was  claimed  that  a  too  sudden  movement  of  the  lever,  by  the 
janitor,  caused  the  accident,  and  that  he  was  plaintiff's  fellow-servant  The 
court  held  otherwise. 
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i«.  Violations  of  Statntory  Liabilities. 

In  Island  Coal  G).  v.  Swaggerty,  (Ind.  1903)  159  Ind.  664,  13  Am.  Neg. 
Rep.  267,  a  rehearing  was  denied  after  a  verdict  for  plaintiff,  where  plaintiff 
was  injured  in  cleaning  out  a  pit  extending  to  >a  depth  of  six  feet  below  the 
lower  surface  of  the  mine,  constructed  for  so  receiving  the  elevator  operated 
in  the  shaft  that  the  floor  of  said  elevator  might  rest  on  a  level  with  the 
surface  of  the  mine  when  the  elevator  was  at  the  bottom  of  the  mine,  as  the 
mine  boss  is  the  representative  of  the  master,  and  his  negligence  in  failing 
to  pull  the  bell  cord  to  stop  the  elevator  was  for  the  jury,  and  there  is  na 
assumption  of  risk  where,  as  here,  there  was  a  statutory  duty  to  establish 
signals  which  was  not  observed. 

In  Hill  v.  Ives  Johnson  Sporting  Goods  Co.,  (Mass.  1905)  188  Mass.  75, 
18  Am.  Neg.  Rep.  458,  under  Rev.  Laws,  c.  106,  sec.  71,  cl.  I.,  negligence  was 
asserted  for  not  keeping  in  order  defendant's  ways,  works  and  machinery. 
The  elevator  gate  struck  the  plaintiff  as  he  stepped  from  the  car;  to  open 
the  gate,  it  had  to  be  thrown  up  to  the  ceiling  of  the  car;  then  giving  a 
dick,  it  caught  on  an  iron  catch  on  the  car;  it  was  thrown  up  by  another 
employee,  gave  the  required  click  and  fell  on  plaintiff.  There  was  no  proof 
of  any  defect.  It  had  worked  well  up  to  the  time  of  the  accident  Plaintiffs 
exceptions  were  overruled. 

In  KiERNAN^  AS  Adm'x,  V,  EiDLFTZ,  (N.  Y.  1905)  lOQ  App.  Div.  726,  defend- 
ants had  the  mason  work  on  a  certain  building,  plaintiff  was  a  helper  to> 
defendant's  masons;  others  had  contracted  to  do  the  carpenter  work  and 
plastering;  there  was  an  unguarded  elevator  shaft  in  the  building  in  which 
was  an  elevator  used  by  defendants  to  lift  materials,  a  defective  plank  along 
side  the  shaft  tripped  plaintiffs  intestate  and  he  received  mortal  injuries  in 
falling  to  the  bottom  of  the  shaft,  and  the  action  was  brought  under  the 
Employers  Liability  Act  (L.  1902,  c  600),  a  verdict  for  plaintiff  was  reversed 
because  the  court  below  held  negligence  conclusively  established  by  showing 
failure  to  guard  the  elevator  as  required  by  sec.  20  of  the  Labor  Law,  whereas 
such  failure  only  raises  a  question  of  fact  for  the  jury.  The  question  of 
contributory  negligence  was  also  for  the  jury.  Two  judges  held  that  only 
the  latter  question  was  for  the  jury,  the  violation  of  a  statutory  liability 
making  defendant  liable  as  a  matter  of  law. 

In  Rodney,  as  Adm'x,  v.  Brogan  Construction  Co.,  (N.  Y.  1905)  107  App. 
Div.  258,  where  a  man  employed  by  one  of  several  independent  contractors 
fell  down  an  elevator  opening,  and  the  Labor  Law,  sec.  20,  requires  that 
all  elevating  machines  or  hoisting  apparatus  shall  be  caused  to  be  enclosed 
by  the  "contractors  or  owners,"  the  quoted  phrase  does  not  mean  a  several 
responsibility,  as  one  or  the  other  had  charge  of  the  work,  but  the  imposition 
of  the  duty  upon  both,  and  a  directed  verdict  in  a  suit  for  damages  for  his^ 
death  in  favor  of  the  owner  was  set  aside  and  a  new  trial  ordered.  The 
court  also  held  that  the  requirement  of  section  21,  directing  the  factory 
inspector  to  enforce  the  provisions  of  the  statute  and  providing  penalties,  is 
not  exclusive,  and  thereby  there  is  a  liability  created  increasing  the  common 
law  liability. 

In  Weinberger  v.  Kratzenstein,  (N.  Y.  1902)  71  App.  Div.  155  (below, 
35  Misc.  74,  71  N.  Y-  Supp.  244),  defendant  Boardman  owned  the  buildings 
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in  its  rear  was  a  freight  elevator,  the  shaft  on  the  ground  floor  was  guarded 
by  an  iron  chain  firmly  fixed  in  the  wall  at  one  end  and  at  the  other  end 
fastened  by  a  hook  to  an  iron  staple  in  the  opposite  wall.  Kratzenstein  and 
another  lessee,  Nusbaum,  not  a  party  jointly,  employed  the  operator.  Plain- 
tiff, a  travehng  salesman,  went  to  the  building  to  sell  goods  to  Kratzenstein. 
The  elevator  not  being  at  the  ground  floor,  he  leaned  over  on  the  chain 
across  the  front  of  the  shaft  and  it  gave  way,  he  fell  into  the  shaft  and  was 
injured.  Negligence  was  predicated  upon  the  absence  of  the  substantial 
guard  or  gate  required  by  sec.  28,  c.  275,  Laws  of  1892.  As  the  obligation  to 
repair  was  by  the  lease  on  the  owner,  the  dismissal  of  the  complaint  as  to 
Kratzenstein  was  right,  but  the  setting  aside  of  a  verdict  against  Boardman 
was  error.    The  verdict  was  reinstated. 

In  Gallowshaw  v.  Lonsdale  Co.,  (R.  L  1903)  55  Atl.  Rep.  932,  where  a 
boy  was  killed  by  the  pushing  of  the  trapdoor  which  guarded  an  elevator 
well,  a  reargument  was  denied.  Gen.  Laws  1896,  c.  108,  sec.  15,  requiring 
automatic  warning  signals  to  be  attached  to  elevators  not  so  protected  as  to 
be  inaccessible  from  without  while  moving,  is  inapplicable  in  an  action  for 
injuries  caused  by  the  pushing  of  the  trapdoor  which  guarded  the  elevator. 

17.  Application  of  Local  Ordinances. 

In  Sheyer  V,  Lowell,  (Cal.  1901)  134  Cal.  357,  66  Pac.  Rep.  307,  where 
a  person  fell  down  an  elevator  well  in  the  dark  because  unwarned,  an  ordinance 
requiring  "  every  opening  in  a  shaft  or  hoist  well  within  two  and  one-half 
feet  above  the  floor  shall  be  protected  by  a  rail,  gate,  door  or  drop  door," 
is  for  the  benefit  of  any  person  who  might  suffer  by  its  violation  and  is  not 
restricted  to  firemen,  policemen,  or  special  classes  of  persons.  It  applies  to 
buildings  erected  either  before  or  after  its  passage. 

In  H.  Channon  Co.  v.  Hahn,  (III.  1901)  189  111.  28,  59  N.  E.  Rep.  522, 
failure  to  obey  an  ordinance  of  the  city  of  Chicago  requiring  elevators  to  be 
in  charge  of  competent  operators,  made  out  a  prima  facie  case  of  negligence, 
where,  owing  to  an  open,  unlighted  and  broken  shaft  door,  all  known  to  the 
defendant,  the  elevator  being  elsewhere,  a  new  employee  backed  into  the 
shaft  while  at  his  work. 

In  Burns  v,  Nichols  Chemical  Co.,  (N.  Y,  1901)  65  App.  Div.  424,  plain- 
tiff fell  through  an  elevator  opening  in  an  iron  platform,  fifty  feet  square,  in 
defendant's  factory  in  the  borough  of  Queens;  there  were  trapdoors  five  or 
six  feet  square  which  open  and  close,  and  when  closed  are  level  with  and 
compose  a  part  of  the  floor.  There  were  no  guards.  Plaintiff  had  been  in 
and  about  the  platform  for  three  months.  A  city  ordinance  required  guards. 
It  was  error  to  charge  that  the  plaintiff  did  not  assume  obvious  risks  until 
the  defendant  had  obeyed  the  law.    Judgment  for  plaintiff  reversed. 

In  Ubelmann  V,  American  Ice  Co.,  (Penn.  1904)  209  Pa.  St  398,  58  Atl. 
Rep.  849,  the  accident  was  due,  as  alleged,  to  the  breaking  of  a  defective 
shifting  rod  used  for  starting  and  stopping  the  car.  Judgment  for  plaintiff 
reversed;  first,  because  the  evidence  of  ordinances  regulating  the  use  of  ele- 
vators in  Philadelphia  was  not  conclusive  of  negligence;  second,  the  negli- 
gence charged  was  not  covered  by  them,  and  their  admission  may  have 
confused  the  jury. 
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18.  Injories  Throogh  Fellow-tervantt. 

In  DoNNEXXY  V.  CuDAHY  PACKING  Co.,  (KaiL  iqcm)  68  Kan.  653,  16  Am. 
Neg.  Rep.  42,  plaintiff  was  a  meat  trucker  who  removed  meat  on  trucks 
by  means  of  the  elevator  from  one  floor  to  another.  The  elevator  fell  with 
him  and  he  was  injured.  It  was  used  exclusively  for  trucking  meats.  In- 
competency of  the  operator  and  the  absence  of  safety  devices  were  alleged. 
It  was  proven  that  the  operator  was  incompetent  He  and  plaintiff  were 
fellow-servants  and  each  assumed  the  risk  of  the  other's  negligence.  A 
judgment  for  defendant  was  affirmed. 

In  Kitchen  Bros.  v.  Dixon,  (Neb.  1904)  98  N.  W.  Rep.  816,  15  Am.  Neg. 
Rep.  600,  where  a  bell  boy,  whose  duty  it  was  to  accompany  guests  of  a  hotel  to 
the  elevator  and  so  to  their  rooms,  walked  through  the  open  elevator  door, 
(the  elevator  boy,  whose  duty  it  was  to  keep  the  doors  closed  on  a  floor 
when  the  elevator  was  not  at  that  floor,  standing  about  thirty  feet  away)  and 
fell  down  the  well  to  the  floor  below,  breaking  a  leg,  they  were  held  fellow- 
servants,  reversing  judgment  for  the  bell  boy. 

In  Mills  v,  Thomas  Elevator  Co.,  (N.  Y.  1900)  54  App.  Div.  124,  plaintiff 
worked  for  a  company  which  had  the  contract  for  the  concrete  work  at  a 
sugar  reflnery,  and  that  company  contracted  with  the  defendant  to  put  in  a 
hod  elevator  with  two  platforms,  designed  to  move  up  and  down,  each 
alternately,  and  to  furnish  an  operator,  which  the  defendant  did,  and  the 
alleged  negligeiice  was  in  defendant's  starting  the  engine  without  the  agreed- 
upon  signal  while  defendant  was  in  the  elevator  shaft  removing  a  piece  of 
timber  which  impeded  the  elevator,  whereby  the  elevator  car  caught  and 
crushed  him,  and  the  verdict  for  plaintiff  was  sustained,  the  court  holding 
that  defendant's  engineer  and  plaintiff  were  not  fellow-servants. 

19.  Dnty  to  Trespassers,  Volttnteers  or  Licensees. 

In  Flanagan  v.  Sanders,  (Mich.  1904)  loi  N.  W.  Rep.  581,  plaintiff,  working 
in  a  store  one  morning,  flnding  her  way  blocked,  attempted  to  enter  by  way 
of  an  adjoining  building,  opened  a  door  and  fell  twelve  feet  into  an  elevator 
well,  sustaining  severe  injuries.  Judgment  for  defendant  affirmed,  as  there 
was  no  common-law  duty  to  trespassers  to  maintain  guards  about  the  ele- 
vator shaft,  nor  did  the  Detroit  ordinance  requiring  elevator  shafts  to  be 
safeguarded  by  substantial  railings  and  sufficient  trapdoors  apply  to  trespassers. 

In  Cbesley  t;.  Rockeford  &  Gould,  (Neb.  1^3)  96  N.  W.  Rep.  241,  14 
Am.  Neg.  Rep.  596,  98  N.  W.  Rep.  429,  defendants,  independent  contractors, 
had  charge  of  certain  brickwork  and  used  a  rough  hoist  which  moved  by 
power,  and  hauled  up  a  full  wheelbarrow  of  bricks  as  an  empty  one  descended, 
and  a  carpenter  working  on  the  same  building,  under  other  employ,  went 
near  to  the  defendant's  hoist  either,  under  disputed  facts,  to  get  a  drink  of 
water  or  pick  up  a  board  or  a  tool,  and  after  permission  and  warning,  and 
he  was  struck  by  a  wheelbarrow  that  fell  from  the  hoist  upon  him,  there  was 
a  directed  verdict  for  defendant.  It  was  sustained,  as  one  entering  on 
another's  premises  without  invitation,  but  with  consent,  is  a  bare  licensee 
to  whom  a  duty  only  of  avoiding  wilful  or  wanton  injury  is  due.  On  rehear- 
ing the  former  decision  was  affirmed. 
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In  LoNGA  V,  Stanley  Hod  Elevator  Co.  et  al.,  (N.  J.  Sup.  1903}  6()  N.  J. 
L.  31,  54  Atl.  Rep.  251,  13  Am.  Neg.  Rep.  557,  a  judgment  for  defendants  was 
affirmed.  Plaintiff  sued  one  Whan,  who  was  erecting  a  five-story  brick  ware- 
house, and  the  Hod  Elevator  Co.,  which  was  employed  by  Whan  to  raise  the* 
hods  from  the  ground  to  a  platform  provided  by  said  Whan,  and  where 
decedent  was  to  stand  and  take  the  hods  out  of  the  elevator  when  they  were 
brought  up.  The  Elevator  Co.  had  an  engineer,  over  whom  Whan  had 
no  control.  The  elevator  stuck  fast,  and  asked  by  the  said  engineer  to  help 
free  it,  plaintiff's  intestate,  so  doing,  was  killed  by  the  fall  of  the  elevator  on 
him.  He,  with  other  men,  struck  the  elevator  with  joists  and  jumped  on  it 
which  caused  it  to  fall.  Whan's  duty  was  fulfilled  in  furnishing  a  safe  place 
to  work  in.  The  engineer  had  no  authority  to  employ  decedent,  and  he  was 
a  mere  volunteer.    Also,  he  placed  himself  in  a  position  of  obvious  danger. 

In  MuENCH  V,  Heinemann,  (Wis.  1903)  15  Am.  Neg.  Rep.  221,  96  N.  W. 
Rep.  800,  judgment  for  plaintiff  was  reversed  where  a  milkman,  directed  by 
defendant  to  take  a  certain  one  of  his  elevators,  after  delivering  milk  to 
employees  above,  and  while  on  the  down  elevator,  was  struck  by  the  falling' 
on  him  of  the  sheave  over  which  the  shifting  cable  ran,  and  defendant  held 
not  liable  as  the  milkman  was  a  mere  licensee. 

30.  Holster  Accidents. 

In  Duffy  v.  Williams,  (N.  Y.  1902)  71  App.  Div.  110,  plaintiff  was  cm- 
ployed  as  a  marble  cutter  by  the  Shipways  impleaded,  engaged  in  constructing 
defendant  Williams'  building  at  Broadway  and  White  street.  New  York  city. 
Ordered  by  his  foreman,  he  went  on  a  hoister  with  two  barrels  of  plaster^ 
directing  the  engineer  to  let  him  off  at  the  eleventh  floor,  instead,  at  the 
ninth  floor;  the  hod  hoister  increased  in  speed  and  went  to  the  top  of  the 
building,  the  plaintiffs  head  striking  on  the  wheel  at  the  top,  over  which 
the  wire  rope  which  elevated  the  hoister  revolved.  The  Shipways  had  no 
control  over  this  hoister,  but  only  the  use  of  it  at  certain  times.  The  hoister 
had  on  a  bell  rope  which  could  be  used  to  signal  the  engineer  to  stop.  The 
judgment  below,  dismissing  the  complaint,  was  sustained.  The  appeal  there- 
from as  to  the  defendant  Williams  was  not  prosecuted. 

In  MoRAN,  Aom'x,  V,  Caslson,  (N.  Y.  1904)  95  App.  Div.  116,  plaintiff's  in- 
testate was  a  laborer  employed  by  a  building  contractor;  defendant  had 
furnished  the  contractor  with  a  hod  elevator  and  an  engine  and  engineer. 
While  intestate  was  on  the  first  floor  placing  a  hod  of  bricks  on  the  elevator, 
the  engineer  started  the  elevator  downward  and  the  intestate  fell  and  was 
killed.  Some  one  had  called  out  to  the  engineer  to  "  lower  the  machine  down."" 
The  customary  method  was  by  a  bell  attached  to  the  apparatus.  A  judg- 
ment for  plaintiff  was  affirmed.  Deceased  and  the  engineer  were  not  fellow- 
servants. 

In  Ingram  v,  Fosburgh,  (N.  Y.  1902)  73  App.  Div.  129,  the  intestate  was 
defendant's  superintendent  in  the  construction  of  a  building.  Two  elevators 
were  used  to  convey  brick  and  mortar  to  the  various  floors,  so  made  that 
when  one  was  drawn  up,  the  other  was  drawn  down  by  means  of  a  cable 
fastened  to  the  bottom  of  the  car  by  a  bolt  and  nut.  As  intestate  was  about 
to  step  from  one  of  them,  it  fell  to  the  ground,  killing  him.    Plaintiff  claimed 


/p  AMERICAN  NEGUGENCE  REPORTS.  195 

the  nut  securing  the  bolt  became  loose ;  that  the  bolt  pulled  out,  thus  causing 
the  elevator  to  fall.  Defendant  asserted  that  the  fall  was  due  to  the  engineer's 
failure  to  stop  the  engine  when  the  descending  elevator  reached  the  bottom 
of  the  shaft,  whereby  the  bolt  attached  to  the  bottom  of  that  elevator  waa 
stripped  from  the  nut  which  fastened  it,  causing  the  intestate's  car  to  drop. 
There  was  a  rule  known  to  defendant  forbidding  an  employee  to  ride  on  the 
elevators.  There  was  an  unanimous  reversal  of  a  verdict  for  the  plaintiff 
on  the  law.  Two  of  the  judges  held  the  mere  happening  of  the  accident  did 
not  prove  negligence,  the  engineer  was  the  intestate's  co-servant,  and  the 
absence  of  safety  appliances  on  a  freight  elevator  did  not  show  negligence. 

21.  Questions  of  Evidence. 

In  Hayes  v.  Pitts-Kimball  Co.,  (Mass.  1903)  14  Am.  Neg.  Rep.  69,  67 
N.  £.  Rep.  248,  183  Mass.  262,  the  declarations  of  a  grandmother  who  died 
before  trial  and  who  was  with  a  five-year-old  boy  when  he  was  injured  in  an 
elevator  accident,  were  admitted  under  St.  1898,  p.  522,  c.  535,  though  only 
the  substance  of  her  words  were  testified  to. 

In  Kitchen  Bros.  Hotel  Co.  v,  Dixon,  (Neb.  1904)  98  N.  W.  Rep.  816,  15 
Am.  Neg.  Rep.  600,  judgment  for  plaintiff  below  was  reversed,  where  the 
trial  court  admitted  evidence,  under  objection,  of  the  defective  condition  of 
the  latch  on  an  elevator  door,  under  a  pleading  which  alleged  the  duty  of 
defendant  below  to  keep  the  door  so  that  it  could  not  be  opened  from  the 
outside  and  closed  at  floors,  and  that  the  door  was  so  negligently  and  care- 
lessly constructed  that  it  failed  to  catch  without  connecting,  the  allegations 
with  the  immediate  cause  of  the  accident  and  also  alleged  that  the  elevator 
boy  left  open  the  elevator  door  at  the  floor  while  standing  near  by,  whereby 
the  bell  boy  was  induced  to  believe  the  -elevator  at  the  floor  as  customary 
and  stepped  in,  falling  through  the  shaft  to  the  floor  below  and  breaking  a  !eg. 

2d.  Errors  in  Charge. 

In  Kentucky  Distilleries  &  Warehouse  Co.  v,  Leonard,  (Ky.  Ct  of  App. 
1904)  79  S.  W.  Rep.  281,  a  man  went  up  to  the  second  floor  to  see  the  fore- 
man on  business  or  to  get  a  drink  of  whiskey  for  himself,  and  the  elevator 
carrying  him  and  four  barrels  of  whiskey  fell,  owing  to  the  rottenness  of  the 
rope.  Judgment  reversed.  A  printed  warning  on  the  elevator  may  have  been 
waived.  Reversal  was  had  for  failure  to  instruct  that  plaintiff  could  only 
recover  if  he  was  in  the  warehouse  in  the  necessary  performance  of  his  duty. 

In  Swift  &  Co.  v.  Bleise,  (Neb.  1902)  63  Neb.  739,  11  Am.  Neg.  Rep.  453, 
plaintiff  below  was  ordered  by  his  foreman  to  place  himself  and  his  trucks 
upon  an  elevator  in  the  packing  house,  and  the  foreman  attempted  to  operate 
the  elevator  and  the  elevator  fell  to  the  bottom  of  the  building,  breaking 
plaintiffs  left  knee  cap  and  otherwise  injuring  him.  Judgment  for  plaintiff 
reversed  on  charge  misstating  answer  and  refusing  to  state  non-liability  of 
defendant  for  damages,  due  to  plaintiffs  failure  to  exercise  reasonable  care 
after  the  hurt 

In  Pelzel  v.  Schepp,  (N.  Y.  1903)  83  App.  Div.  444,  plaintiff  was  a 
plumber's  helper,  engaged  in  putting  a  pipe  through  an  elevator  shaft  at  one 
of  the  upper  floors.     The  elevator  was  operated  below  the  story  at  which 
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defendant  was  at  work,  and  as  the  elevator  ascended,  the  counterweights 
descended,  crushing  the  plaintiffs  leg.  Plaintiff  said  defendant  promised  the 
elevator  should  not  run.  A  judgment  for  plaintiff  was  reversed  because  of  a 
charge  implying  negligence  as  a  matter  of  law,  if  that  promise  was  not  kept 
The  elevator  might  run  at  the  lower  floors  without  danger  to  the  plaintiff. 
To  avoid  the  counterweights,  all  plaintiff  had  to  do  was  to  keep  his  feet  away 
from  the  side  wall  of  the  elevator  shaft.  The  question  of  negligence  was  one 
of  fact  for  the  jury. 

In  Harkins  V,  Queens  Insurance  Co.,  (N.  Y.  1905)  106  App.  Div.  170, 
the  first  day  plaintiff  worked  in  operating  defendant's  elevator  it  foil  several 
stories  to  the  ground  floor,  thereby  badly  injuring  him.  A  judgment  for 
plaintiff  was  reversed  because  of  the  admission  of  the  engineer's  statement  to 
plaintiff  after  the  accident,  that  it  needed  a  new  pilot  motor,  and  the  trial 
judge's  direction  to  strike  out  did  not  cure  the  error  because  it  was  coupled 
with  a  remark  implying  its  competency,  as  the  latter  may  have  influenced 
the  jury. 

33.  Miscellaneoos. 

In  Hillebrand  v.  Standard  Biscuit  Co.,  (Cal.  1903)  139  Cal.  233,  14  Am. 
Neg.  Rep.  520,  where  an  open  elevator  shaft  in  a  factory  was  covered  on 
each  floor  by  a  hatch  or  flooring  to  keep  out  draught  in  case  of  a  fire,  which 
closely  resembled  the  rest  of  the  floor  and  was  insecurely  fastened,  and  a 
young  woman  employee  of  eighteen  passing  by  stooped  to  adjust  her  dress, 
and  placed  one  foot  on  the  hatch,  which  tilted  and  precipitated  her  down  the 
shaft  whereby  she  was  killed,  a  judgment  for  plaintiff  was  affirmed. 

In  Beidler  V,  Branshaw,  (111.  1902)  200  111.  425,  13  Am.  Neg.  Rep.  262,  a 
judgment  below  (102  111.  App.  187)  affirming  a  verdict  for  plaintiff  was  re- 
versed, where  a  passenger  on  a  combined  freight  and  passenger  elevator 
acquainted  with  its  construction  and  knowing  that  it  came  very  near  the 
lintel  of  a  window,  and  that  there  was  no  guard  or  railing  on  that  side  of  the 
car,  and  his  heel  was  caught  and  crushed  between  the  car  and  the  lintel  and 
blood  poisoning  resulted,  from  which  he  died. 

In  Slack  v,  Harris,  (111.  1902)  200  111.  96,  65  N.  K  Rep.  669,  a  verdict 
for  plaintiff  affirmed  where  the  elevator  operator  had  been  ordered  by  de- 
fendant to  obey  the  engineer,  who  directed  him  to  run  it  up  and  down  while 
he  went  to  the  engine  room  to  flx  some  part  of  the  machinery,  and  it  became 
unmanageable  because  of  some  change  in  the  machinery  made  by  the  engineer 
and  went  with  a  rush  to  the  top  of  the  shaft,  injuring  plaintiff. 

In  Olson  v.  Hanford  Produce  Co.,  (la.  1902)  118  la.  55,  12  Am.  Neg.  Rep. 
269,  judgment  for  plaintiff  was  reversed  (see  appeal  on  ruling  on  demurrer 
to  petition,  ill  la.  347,  82  N.  W.  Rep.  903).  Reversal  was  had  on  the  ground 
that  the  elevator  operator  had  seen  the  projecting  girder  which  caused  the 
accident  about  700  times ;  that  he  could  have  seen  it  at  the  time  of  the  accident 
had  he  looked,  and  there  was  sufficient  light  in  the  elevator  to  read  a  news- 
paper.   Hence,  he  assumed  the  risk  of  using  the  defective  elevator. 

In  Hayes  v.  Pitts-Kimball  Co.,  (Mass.  1903)  183  Mass.  262,  67  N.  E.  Rep. 
248,  14  Am.  Neg.  Rep.  69,  statements  of  a  five-year-old  boy  hurt  in  an  elevator 
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after  the  accident,  were  admissible  to  show  damages  for  conscious  suffering 
before  his  death,  where  he  died  a  few  hours  after  the  accident 

In  Baltimore  Boor  &  Shoe  Mfg.  Co.  op  Baltimore  City  v,  Jamar,  (Md. 
1901 )  93  Md.  404, 49  Atl.  Rep.  847*  a  judgment  for  plaintiff  was  affirmed,  where 
defendant-appellant  hired  convict  laborers  from  the  State  for  its  factory, 
which  was  within  the  prison  grounds,  and  plaintiff  was  among  them,  and  it 
built  its  own  freight  elevator.  Plaintiff  was  injured  by  the  elevator  falling 
upon  him  while  operating  it  by  going  under  it  in  order  to  reach  the  shifting 
ropes  in  order  to  lower.  The  necessity  of  this  was  for  the  jury.  The  relation 
of  master  and  servant  existed. 

In  Bromberg  v.  Friend  et  al.,  (N.  Y.  1900)  tfj  N.  Y.  Supp.  698,  the  trial 
judge  directed  a  verdict  for  defendant  Plaintiff  was  delivering  shirts  from 
the  sidewalk  to  defendants  elevator;  he  stood,  one  foot  on  the  sidewalk  with 
his  toes  directly  under  the  car  and  the  other  on  the  car,  he  saw  the  elevator 
was  three  or  four  inches  above  the  sidewalk  and  made  no  request  that  it  be 
lowered  to  the  level ;  when  the  car  did  come  down,  it  crushed  his  toes. 

In  Ingram  v,  Fosburgh,  (N.  Y.  1902)  jz  App.  Div.  129,  the  plaintiffs 
intestate  was  foreman  for  the  defendant,  who  was  a  contractor  constructing 
a  building  in  which  were  two  elevators  installed  for  the  purpose  of  carrying 
brick  and  mortar,  and  so  constructed  that  when  one  elevator  was  drawn  up 
the  other  would  be  drawn  down  by  means  of  a  cable  fastened  to  the  bottom 
of  each  car  by  a  bolt  and  nut,  and  wound  around  a  drum  operated  by  an 
engine  in  charge  of  an  engineer,  also  in  the  employ  of  the  defendant.  On  the 
day  of  the  accident  the  intestate  stepped  on  one  of  the  elevators  to  go  to  the 
third  floor,  and  as  he  was  about  to  step  off  it  fell  to  the  ground,  carrying 
him  with  it,  and  causing  him  to  sustain  injuries  resulting  in  death.  The 
theory  of  plaintiff  was  that  the  nut  that  secured  the  bolt  to  the  bottom  of 
the  elevator  became  loose  and  the  bolt  pulled  out,  causing  the  elevator  to  drop. 
The  defendant's  theory  was  that  the  nut  was  properly  fastened,  and  that  the 
accident  occurred  through  the  failure  of  the  engineer  to  stop  the  engine  when 
the  descending  elevator  reached  the  bottom  of  the  shaft,  and  that  in  con- 
sequence the  bolt  was  stripped  upon  the  nut  on  that  elevator,  which  caused 
it  to  ascend,  and  the  one  on  which  the  deceased  was  in  to  drop  to  the  ground. 
There  was  no  evidence  that  the  nut  on  the  elevator  on  which  the  intestate 
was  riding  was  loose.  A  judgment  for  plaintiff  was  reversed.  The  court 
said  that,  assuming  the  plaintiff's  theory  to  be  correct,  no  recovery  could  be 
had  upon  the  evidence  presented.  The  elevators  were  for  the  purpose  of 
lifting  brick  and  mortar  to  the  men  on  the  different  floors,  and  not  for  carry- 
ing passengers.  The  elevator  had  answered  the  purpose,  and  no  previous 
'accident  had  happened.  There  was  nothing  to  indicate  that  the  bolt  or  nut 
had  been  injured  by  use,  or  that  the  elevator  was  less  safe  than  when  first 
operated.  There  was  no  occasion  for  employees  to  ride  on  the  elevators,  as 
ladders  were  provided  for  them,  and  the  deceased  knew  it  was  against  the 
rules  to  ride  on  the  elevators. 

In  Kennedy  v.  Friederich,  (N.  Y.  1901)  168  N.  Y.  379  (reversing  45  App. 
Div.  631 ) ,  plaintiff  had  worked  for  three  days  for  the  defendant  on  a  building, 
the  University  Block,  in  Syracuse.  He  went  to  the  building  to  get  his  pay. 
He  knew  the  temporary  elevator  was  likely  to  be  moved  to  any  floor,  leaving 
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the  hole  open.    He  fell  into  it  on  returning.    Judgment  for  plaintiff  in  tfie 
courts  below  reversed.    He  was  guilty  of  contributory  negligence. 

In  LowRY,  Adm'x^  V,  The  Anderson  Company,  (N.  Y.  1904)  96  App.  Div. 
465,  plaintiff's  intestate,  a  boy  of  fourteen,  had  been  in  the  habit  of  taking 
office  books  down  on  the  passenger  elevator  to  a  vault  in  the  basement,  the 
office  having  been  moved  adjacent  to  the  freight  elevator;  for  three  days 
he  had  used  it;  on  the  evening  of  the  fourth  day  his  body  was  found  at  the 
bottom  of  the  elevator  shaft  and  the  elevator  at  the  top  of  the  building. 
Hydraulic  power  was  used  to  run  the  elevator  and  the  operating  cable  was 
from  one  and  one-half  to  two  feet  from  the  elevator  floor.  Through  a  space 
in  the  guard  or  fence,  the  operator  took  hold  of  the  cable,  and  to  move  it  or 
stop  it,  required  a  pull  of  fifteen  to  twenty  pounds.  He  never  had  received 
any  elevator  instructions,  but  defendant  knew  he  used  it.  There  was  no 
evidence  as  to  how  the  accident  occurred.  Judgment  for  plaintiff  reversed, 
absence  of  contributory  negligence  not  being  provea 


B.  SHONINGER  CO.  V.  MANN. 

Supreme  Court,  Illinois,  December,  190$. 


LANDLORD  AND  TENANT  —  CONTROL  OF  PASSAGEWAYS 
BY  LANDLORD  FOR  USE  OF  TENANTS  IN  COMMON.— A 
landlord  who  rents  different  parts  of  a  building  to  various  tenants,  and 
retains  control  of  the  stairways  and  passageways  or  other  methods  of 
approach  to  the  several  portions  of  the  building  for  the  common  use 
of  the  tenants,  has  resting  upon  him  an  implied  duty  to  use  reasonable 
care  to  keep  such  places  in  a  reasonably  safe  condition,  and  is  liable 
for  injuries  which  result  to  persons  lawfully  in  the  building  from  his 
failure  to  perform  such  duty. 

ELEVATOR  SHAFT  —  SERVANT  OF  TENANT  FALLING  DOWN. 
—  Where  it  appeared  that  a  clerk  of  a  tenant  after  alighting  from  a 
freight  elevator  with  some  parcels  that  he  delivered  to  express  com- 
pany agents  was  injured  by  falling  down  the  defendant's  elevator 
shaft,  the  door  of  which  had  been  left  open  when  the  elevator  was 
removed  by  the  attendant,  and  the  place  was  somewhat  dark  and  had 
been  visited  only  a  few  times  by  the  clerk,  the  questions  of  negligence 
were  properly  submitted  to  the  jury,  and  a  judgment  for  plaintiff 
was  affirmed. 

ASSUMPTION  OF  RISK.  —  The  doctrine  of  assumed  risk  is  not  involved 
in  the  relation  existing  between  a  landlord  and  the  servant  of  a  tenant 

DAMAGES  —  EVIDENCE  OF  DISEASE  UNDER  ALLEGATION 
OF  INJURY.  —  An  allegation  that  the  plaintiff,  as  a  result  of  injuries 
sustained,  was  permanently  injured  and  crippled  was  sufficient  to 
admit  evidence  that  he  was  affected  with  diabetes  in  consequence  thereol 
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Appeal  from  Appellate  Court,  First  District 

Action  by  Edward  Mann,  by  his  next  friend,  against  the  B. 
Shoninger  Company.  There  was  a  judgment  of  the  Appellate  Court, 
affirming  a  judgment  for  plaintiff,  and  defendant  appeals.    AiKrmed. 

Rehearing  denied  February  8,  1906. 

Rosenthal,  Kurz  &  Hirschl,  for  appellant. 

David  K.  Tone,  Arnold  Heap,  and  P.  J.  Keenan,  for  appellee. 

Hand,  J.  —  This  was  an.  action  on  the  case,  commenced  in  the 
Superior  Court  of  Cook  county  by  Edward  Mann,  by  his  next  friend, 
against  the  appellant,  to  recover  damages  by  reason  of  an  injury 
to  his  person  sustained  by  him  in  consequence  of  his  falling  down 
an  unguarded  elevator  shaft  in  a  building  in  the  city  of  Chicago 
which  was  under  the  control  of  the  appellant.  The  declaration 
contained  two  counts.  The  general  issue  was  pleaded,  and  upon  a 
trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $10,000,  upon  which  verdict  the  court,  after  overruling  a 
motion  for  a  new  trial,  rendered  judgment,  which  judgment,  upon 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  First  District, 
and  a  further  appeal  has  been  prosecuted  to  this  court.  The  de- 
fendant, at  the  close  of  all  the  evidence,  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  in  its  favor.  This  the  court  declined 
to  do,  and  the  action  of  the  court  in  that  regard  is  assigned  as  error. 

The  evidence  introduced  on  behalf  of  the  plaintiff  fairly  tended 
to  prove  that  the  appellant  was  in  possession  of  a  four-story  building 
known  as  267  and  269  Wabash  avenue,  in  the  city  of  Chicago,  under 
a  lease  from  the  owner;  that  it  sublet  the  several  floors  of  said 
building  to  different  tenants  for  business  purposes ;  that  Thompson 
&  Thomas  became  the  lessees  of  the  second  and  fourth  floors ;  that 
the  building,  which  fronts  east,  had  a  freight  elevator  in  its  rear 
part,  which  was  reached  from  an  entry  which  opened  upon  a  north 
and  south  alley  which  ran  in  the  rear  of  the  building;  that  defend- 
ant retained  the  control  of  the  halls,  entry,  and  elevator  in  the  build- 
ing for  the  common  use  of  its  several  tenants ;  that  the  plaintiff  was 
sixteen  years  of  age,  and  had  been  in  the  employ  of  Thompson  & 
Thomas  for  two  or  three  weeks  prior  to  his  injury'  as  an  errand 
boy ;  that  he  had  only  been  in  the  elevator  two  or  three  times  prior 
to  the  accident ;  that  at  about  5 130  on  the  evening  of  December  10, 
1901,  in  company  with  two  other  boys,  he  was  directed  by  his  em- 
ployers to  take  to  the  rear  entrance  of  the  building  certain  pack- 
ages, which  were  there  to  be  delivered  to  the  agents  of  several  of 
the  express  companies  doing  business  in  said  city.  The  boys  placed 
the  packages  in  the  elevator,  and  went  with  them  to  the  first  floor., 
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The  packages  were  there  removed  by  them  and  placed  in  the  entry 
which  led  to  the  alley.  It  was  quite  dark  in  that  part  of  the  building, 
and  they  had  with  them  a  lantern,  which  was  carried  by  one  of  the 
boys  other  than  the  plaintiff.  There  was  also  a  stationary  lamp  in 
the  elevator.  While  the  boys  were  sorting  out  the  packages  and 
delivering  them  to  the  agents  of  the  express  companies,  the  man  in 
charge  of  the  elevator,  without  closing  the  door  of  the  shaft,  took 
the  same  to  an  upper  floor  of  the  building.  During  the  process 
of  delivering  the  packages,  the  plaintiflf  stepped  near  the  elevator 
shaft  and  slipped  and  fell  into  the  shaft,  where  he  was  severely  and 
permanently  injured  by  striking  upon  the  floor  of  the  basement. 
The  man  in  charge  of  the  elevator  did  not  close  the  elevator  door 
when  the  elevator  left  the  first  floor  or  give  notice  to  those  present 
that  the  elevator  was  about  to  ascend,  and  the  plaintiff  testified  he 
did  not  know,  before  he  slipped  into  the  elevator  shaft,  that  the  ele- 
vator had  been  taken  up  to  another  floor  or  that  the  approach  to  the 
elevator  shaft  was  unguarded. 

It  is  first  contended  that  the  evidence  does  not  show  that  the 
appellant  was  guilty  of  actionable  negligence.  The  law  is  well  set- 
tled in  this  State  that  a  landlord  who  rents  different  parts  of  a  build- 
ing to  various  tenants,  and  retains  control  of  the  stairways,  pas- 
sageways, hallways,  or  other  methods  of  approach  to  the  several 
portions  of  the  building  for  the  common  use  of  the  tenants,  has 
resting  upon  him  an  implied  duty  to  use  reasonable  care  to  keep 
such  places  in  a  reasonably  safe  condition,  and  that  he  is  liable  for 
injuries  which  result  to  persons  lawfully  in  the  building  from  a 
failure  to  perform  such  duty.  Pa3me  v.  Irvin,  144  111.  482,  33  N. 
E.  Rep.  756;  Burke  v,  Hulett,  216  111.  545,  75  N.  E.  Rep.  240. 
The  plaintiff,  therefore,  being  lawfully  in  the  entr3rway  to  the  ele- 
vator, the  defendant  owed  a  duty  to  him  to  keep  said  elevator  shaft 
in  a  reasonably  safe  condition.  The  evidence  shows  at  the  time  the 
plaintiff  was  injured  the  entryway  to  the  elevator  from  the  alley 
was  poorly  lighted;  that  the  plaintiff  had  been  in  that  part  of  the 
building  but  a  few  times  and  was  not  very  familiar  with  the  sur- 
roundings ;  that  the  elevator  was  taken  by  the  man  in  charge  thereof, 
who  was  the  servant  of  the  defendant,  to  an  upper  floor  without 
notice  to  the  plaintiff;  that  the  opening  to  the  shaft  through  the 
entryway  was  left  unguarded  after  the  elevator  was  removed  to  the 
upper  floor,  and  that  the  plaintiff,  while  engaged  in  handling  the 
packages  in  the  entry,  slipped  and  fell  into  the  open  shaft.  Had 
the  entryway  been  well  lighted,  or  the  plaintiff  notified  the  elevator 
"was  about  to  be  taken  to  an  upper  floor,  in  all  probability  he  would 
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not  have  been  injured.  It  is  certain  he  would  not  have  been  injured 
had  the  door  been  closed  when  the  elevator  ascended.  We  think 
it  dear^  therefore,  that  the  trial  court  could  not  say,  as  a  matter  of 
law,  in  view  of  the  facts,  the  defendant  was  not  guilty  of  negligence, 
but  think  the  question  of  the  defendant's  negligence  was  properly 
left  by  the  court  to  the  jury. 

It  is  next  contended  the  plaintiff  cannot  recover  because  it  is 
said  he  assumed  the  risk  of  being  injured  by  falling  into  said  ele- 
vator shaft  The  plaintiff  was  not  the  servant  of  the  defendant, 
but  was  in  the  employ  of  Thompson  &  Thomas.  There  was,  there- 
fore, no  contractual  relation  existing  between  the  plaintiff  and  the 
defendant,  and  as  the  doctrine  of  assumed  risk  rests  upon  and  g^ows 
out  of  the  contractual  relation  which  exists  between  master  and 
servant  (Penn.  Co.  v,  Backes,  133  111.  255,  14  Am.  Neg.  Cas.  393n, 
24  N.  E.  Rep.  563 ;  Chicago  &  Eastern  111.  R.  Co.  v.  Randolph,  199 
111.  126,  65  N.  E.  Rep.  142 ;  Chicago  &  Eastern  111.  R.  Co.  v,  Heerey, 
203-  111.  492,  68  N.  E.  Rep.  74)  ;  the  question  of  assumed  risk  is  not 
involved  in  this  case,  and  defendant  cannot  be  relieved  of  liability 
on  the  ground  plaintiff  assumed  the  risk  which  caused  his  injury. 

It  is  next  urged  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  for  that  reason  he  cannot  recover.  Contributory  negli- 
gence is  usually  a  question  of  fact  for  the  jury,  and  the  court  can 
only  say,  as  a  matter  of  law,  a  plaintiff  has  been  guilty  of  such 
contributory  negligence  as  should  defeat  a  recovery  when  the  facts 
are  not  in  dispute  and  the  legal  conclusions  to  be  drawn  from  the 
admitted  facts  are  so  clear  that  all  reasonable  men,  from  a  consid- 
eration thereof,  must  reach  the  conclusion  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Here  the  entry  to  the  elevator 
was  not  well  lighted.  The  plaintiff  did  not  know  the  elevator  had 
t^en  taken  to  an  upper  floor  and  that  the  elevator  shaft  was  left  open 
and  unguarded,  and  he  did  not  walk,  but  slipped  and  fell,  into  the 
open  elevator  shaft.  It  is  urged  he  ought  to  have  known  the  elevator 
was  not  at  the  first  floor ;  that  the  shaft  was  open,  and  that  the  door 
would  not  work,  and  it  is  said  he  did  not  slip  and  fall,  but  walked 
into  the  open  shaft.  In  passing  upon  a  motion  for  a  directed  verdict 
the  court  cannot  weigh  the  evidence,  but  it  is  bound  to  concede  to 
be  true  all  evidence  which  supports  the  view  of  the  plaintiff  and 
give  him  the  benefit  of  all  legitimate  inferences  which  are  to  be 
drawn  therefrom  in  his  favor.  We  think  the  question  of  contrib- 
utory negligence  was  properly  left  to  the  jury. 

After  the  trial  had  proceeded  some  time  it  developed  that  the 
plaintiff  was  affected  with  diabetes  as  a  result  of  the  injury.    Ob- 
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jection  was  made  to  that  proof  on  the  ground  the  declaration  was 
not  broad  enough  to  admit  proof  of  that  fact  The  plaintiff  took 
leave  to  amend  his  declaration,  and  inserted  in  each  count  thereof 
the  words,  ''  and  thereby  the  plaintiff's  liver,  kidneys,  nervous  sys* 
tern,  and  brain  were  permanently  injured,"  whereupon  defendant 
asked  for  a  continuance  on  the  grotmd  of  surprise,  but  the  court 
declined  to  continue  the  case  and  the  trial  proceeded.  Each  count 
of  the  declaration,  prior  to  the  amendment,,  averred  the  plaintiff 
was  "  cut,  bruised,  and  wounded,  and  thereby  lost  the  sight  of  one 
of  his  eyes,  and  was  otherwise  permanently  injured  and  crippled." 
It  is  not,  in  an  action  of  this  kind,  necessary  that  the  plaintiff  plead 
his  evidence.  The  declaration  averred  the  permanency  of  plaintiff's 
injury,  which  was  sufficient  to  admit  evidence  that  as  a  result  of 
the  injury  he  was  affected  with  diabetes.  The  declaration,  there- 
fore, without  the  amendment,  was  sufficient  to  admit  the  proof  and 
its  amendment  afforded  no  ground  for  a  continuance.  Lake  Shore 
&  M.  S.  R'y  Co.  V.  Ward,  135  111.  511,  26  N.  E.  Rep.  520;  Baltimore 
&  Ohio  S.  W.  R'y  Co.  v.  Slanker,  180  111.  357,  54  N.  E.  Rep.  309. 

The  lease  from  defendant  to  Thompson  &  Thomas  provided  that 
they  should  have  the  use  of  the  freight  elevator  in  company  with 
the  other  tenants,  and  provided  that  if  any  break  or  failure  should 
occur  in  the  elevator  machinery  the  defendant  should  not  be  held 
liable  therefor,  but  should  repair  the  same  with  all  speed  and  no 
unnecessary  delay.  The  plaintiff  was  not  a  party  to  the  lease,  and 
the  duty  of  the  defendant  to  him  was  not  affected  by  that  provision 
of  the  lease.  Springer  v.  Ford,  189  111.  430,  59  N.  E.  Rep.  953,  52 
L.  R.  A.  930,  82  Am.  St.  Rep.  464. 

Finding  no  reversible  error  in  this  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

CITY  OF  VALPARAISO  V.  SPAETH. 

Supreme  Court,  Indiana,  December,  1905. 


MUNICIPAL  CORPORATIONS  —  SURFACE  WATER  CAST  ON 
LAND  OF  ABUTTING  OWNER  NEXT  TO  STREET.  —  Where  a  dty 
in  making  a  street  improvement  collected  water  in  an  artificial  channel 
without  providing  an  outlet  and  thereby  the  water  was  thrown  upon 
an  abutting  owner's  lands  that  were  made  lower  than  the  street  by 
the  improvement,  the  city  was  liable. 
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PLEADING  —  EVIDENCE  ADMISSIBLE  UNDER  GENERAL 
DENIAL.  —  Where  the  complaint  alleged  that  the  collected  water 
that  overflowed  plaintiffs  land  was  surface  water  from  ordinary  rains. 
It  was  error  to  exclude,  under  a  general  denial,  evidence  that  the  water 
in  question  was  the  result  of  very  heavy  and  extraordinary  rains. 

On  rehearing.  For  former  opinion,  see  74  N.  E.  Rep.  518. 
Reversed. 

Hadley,  J.  Action  for  damages  for  negligently  causing  the  over- 
flow of  the  plaintiff's  lot.  Proceeding  under  the  act  of  1899  (Acts 
1899,  p.  164,  c.  109),  now  repealed,  but  the  provisions  here  involved 
in  substance  r«-enacted  in  1901  (Acts  1901,  p.  449,  c.  205,  sees. 
6899,  6900,  Bums'  Ann.  St.  1901),  fifty  freehold  voters  of  Center 
township,  Porter  county,  in  which  township  the  city  of  Valparaiso, 
of  6,000  inhabitants,  is  located,  on  April  24,  1899,  filed  with  the 
board  of  county  commissioners  their  petition  for  the  improvement, 
by  grading  and  graveling,  of  a  certain  highway  in  said  township 
which  extended  into  the  corporate  limits  of  said  city,  and  which 
extension  within  the  city  was  over  Campbell  street,  a  north  and 
south  unimproved  street,  to  Haas  street,  a  distance  of  more  than 
eighty  rods.  Whereupon  the  commissioners  appointed  a  surveyor 
and  reviewers,  who  proceeded  under  the  law  to  view,  survey,  es- 
tablish grade,  and  make  a  profile  of  details,  determine  the  quality 
and  depth  of  gravel  and  cost  of  improvement,  and  on  May  16, 
1899,  filed  with  the  commissioners  their  report,  as  required  by  the 
statute.  For  the  grade  of  the  street  the  surveyor  and  viewers 
adopted  the  grade  established  by  the  city  council  in  December,  1895, 
by  ordinance.  The  common  council  of  appellant  city  having  given 
its  consent  to  said  improvement  and  ordered  it  to  be  made,  as  pro- 
vided by  section  2  of  said  act  of  1899,  the  county  commissioners 
ordered  an  election,  which  resulted  in  a  majority  vote  of  the  town- 
ship, including  the  city,  being  cast  in  favor  of  the  proposed  im- 
provement, as  exhibited  by  the  plans  and  profile  made  by  the  sur- 
veyor and  viewers.  A  contract  was  let  by  the  commissioners,  and 
the  improvement  completed  and  accepted  in  July,  1901.  Eighty 
rods  south  of  the  Grand  Trunk  railroad,  Campbell  street  is  inter- 
sected by  Pearl  street,  running  east  and  west.  The  west  end  of  the 
plaintiff's  lot  abuts  on  Campbell  street,  and  the  north  side  thereo'f 
on  Pearl  street.  Between  the  Grand  Trunk  railroad  and  Pearl 
street,  and  east  of  Campbell  steet,  the  general  slope  and  drainage 
of  eight  to  ten  or  more  acres  is  to  the  southwest,  with  frequent 
slight  elevations  and  depressions  in  the  surface.  Campbell  street 
at  the  crossing  of  the  Grand  Trunk  is  about  twenty-five  feet  higher 
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than  at  the  west  line  of  plaintiff's  property.  Before  the  improvement 
of  Campbell  street,  the  storm  water  falling  on  said  eight  to  ten  acres 
flowing  south  and  westwardly,  found  its  way  along  the  depressions, 
and  between  the  plaintiff's  lot  at  Pearl  street  and  the  Grand  Trunk, 
crossed  Campbell  street  through  two  culverts,  one  of  which  some 
of  the  witnesses  called  a  bridge.  In  the  execution  of  the  improve- 
ment, the  culverts  mentioned  were  removed  from  Campbell  street, 
the  watercourses  filled  up  to  grade,  and  side  ditches  so  made  as  to 
collect  and  carry  in  the  east  side  ditch,  down  to  the  neighborhood 
of  the  plaintiff's  property,  all  the  surface  water  theretofore  dis- 
tributed and  discharged  to  the  westward  of  Campbell  street  through 
said  culverts.  Near  the  southwest  comer  of  the  plaintiff's  lot  is  the 
lowest  point  for  several  hundred  feet  to  the  south,  east,  and  north, 
so  that  surface  water  flows  to  this  point  from  the  south  near  Haas 
street,  from  the  east  along  Pearl  street  to  Academy  street,  and  from 
the  north  on  Campbell  street.  The  east  sidewalk  of  Campbell  street, 
as  improved,  is  twenty-four  inches  higher  at  the  northwest  comer 
and  thirty  inches  higher  at  the  southwest  corner,  than  the  plaintiff's 
lot,  the  side  ditch  twelve  inches  lower  than  the  sidewalk,  and  the 
crown  of  the  roadway  seven  inches  higher  than  the  sidewalk.  Pearl 
street,  so  improved,  is  also  several  inches  higher  than  the  plaintiff's 
lot.  In  the  improvement  of  Campbell  street  no  provision  whatever 
was  made  by  any  one,  nor  has  any  since  been  made,  for  the  escape 
of  the  storm  water  collected  and  carried  to  the  plaintiff's  property 
by  the  improvement,  which  there  accumulated  in  a  large  body, 
flowed  in  and  upon  the  plaintiff's  lot,  flooded  the  premises,  filled  her 
cisterns  and  cellar  with  foul  water  and  filth  carried  from  the  streets, 
washed  and  destroyed  the  foundation,  thereby  rendering  her  dwelling 
house  uninhabitable,  to  her  great  damage,  etc. 

The  complaint,  alleging,  in  substance,  the  foregoing  facts,  is  in 
two  paragraphs.  The  first  count  is  upon  the  negligence  of  appel- 
lant in  failing  to  provide  a  means  of  escape  for  the  large  body  of 
surface  water  collected  and  cast  upon  the  plaintiff's  premises  by  the 
improvement  of  Campbell  street.  The  second  upon  negligence  for 
maintaining  a  system  of  drainage  from  Campbell  and  Pearl  streets 
whereby  no  means  of  escape  was  provided  for  the  large  body  of 
storm  water  that  was  collected,  carried,  and  discharged  upon  the 
plaintiff's  premises.  The  case  went  to  trial  on  the  general  denial 
and  six-year  statute  of  limitation.  There  was  a  trial  by  jury,  and 
verdict  and  judgment  for  appellee. 

There  are  divers  assignments  arising  upon  the  pleadings  and  mo- 
tion for  a  new  trial,  but  appellant's  counsel  advise  us  that  "the 
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law  governing  municipalities  in  dealing  with  surface  water  in  the 
grading  of  its  streets  is  the  question  to  be  decided  in  this  case." 
Preliminary  to  the  principal  question,  appellant's  attorney  argues 
that,  as  the  proceeding  was  begun  before,  and  accomplished  by  the 
agents  of  the  county  commissioners  under  authority  conferred  by 
the  Legislature,  and  that  without  any  agency,  oversight,  or  active 
participation  of  the  city,  the  latter  is  not  liable  for  a  negligent  per* 
formance  of  the  work,  or  for  the  maintenance  of  a  system  of  drain* 
age  established  by  the  county  under  legal  authority. 

I.  In  this  contention  appellant  cannot  be  sustained.  In  the  passage 
of  the  act  of  1899,  the  lawmakers  were  very  considerate  of  the  rights 
of  municipalities.  Under  its  provisions,  the  authority  of  the  county 
commissioners  to  improve  a  street  in  a  city,  as  a  part  of  a  country 
road,  is  rooted  in  the  consent  of  the  common  council  and  expressed 
approval  of  a  majority  of  the  voters  of  the  city  and  township. 
Under  the  act,  beyond  making  the  survey,  adopting  a  grade^  a  gen* 
eral  plan,  and  making  a  profile  thereof,  the  commissioners  have  no 
power  to  enter  the  city  limits  for  any  purpose  of  the  improM^pment 
until  after  they  have  obtained  the  fullest  consent  of  the  city  council 
to  the  proposed  improvement,  expressed  in  the  most  unequivocal 
manner.  The  following  is  the  language  of  the  law :  "  Where  any 
road  to  be  improved  is  in  the  corporate  limits  of  any  city,  the  board 
of  commissioners  must,  before  publishing  the  report  of  the  engineer 
and  viewers,  obtain  of  the  common  council  of  said  city  their  con* 
sent  to  said  improvement  in  said  city,  and  said  consent  shall  be 
shown  by  a  copy  of  the  record  of  the  meeting  of  said  council,  either 
in  regular  or  special  session,  ordering  that  said  improvement  be 
made/'  The  provision  amounts  to  this:  that  when  commissioners 
have  exhibited  to  the  common  council  the  precise  plans  and  specifi- 
cations of  a  proposed  improvement,  if  the  council  withholds  its 
approval,  that  is  the  end  of  the  matter.  The  commissioners  have 
no  power  to  proceed  further.  But  if  the  city  is  satisfied  with  the 
plan,  and  desires  the  improvement  made  as  proposed,  it  seems  not 
sufHcient  for  the  council  to  passively  consent,  but  it  must  act  affirm- 
atively and  officially  in  legal  session,  and  enter  upon  its  minutes  an 
order  that  the  improvement  be  made.  Such  an  order,  made  upon 
full  knowledge  of  the  plans  and  specifications  proposed,  is  equiva- 
lent to  making  the  improvement  the  city's  own,  and,  if  the  work 
under  such  an  order  is  executed  according  to  the  exhibited  plans 
and  profile,  it  imposes  upon  the  city  the  same  liabilities  as  if  the 
improvement  had  been  accomplished  upon  its  own  initiative ;  or,  in 
other  words,  the  entry  of  the  order  by  the  city  council  that  the  im- 
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provement  be  made  had  the  effect  of  constituting  the  board  of 
commissioners  the  agent  of  the  city  in  the  improvement  of  that  part 
of  the  highway  within  the  city  limits.  It  follows,  therefore,  that  the 
city  can  find  no  escape  from  liability  in  the  fact  that  the  improvement 
of  Campbell  street  was  effected  under  the  immediate  supervision  of 
the  county  commissioners.  If  that  improvement  was  faulty,  and 
the  plaintiff  was  damaged  by  reason  of  the  fault,  the  city  must 
answer. 

2.  We  now  come  to  the  real  question  for  decision:    Is  appellant 
liable  in  damages  for  so  improving  Campbell  street  as  to  cause 
surface  water  to  be  diverted  from  its  natural  and  usual  flowage^ 
and  collected  in  large  quantity  in  side  ditches,  and  discharged  in  a 
body  upon  an  abutter's  premises,  where  it  was  not  accustomed  or 
natural  for  it  to  go,  without  providing  any  means  for  its  escape 
therefrom?    The  common  councils  of  cities  in  this  State  have  no 
absolute  dominion  over  the  streets  and  other  highways  of  the  city. 
Section  3623,  Bums'  Ann.  St.  1901.    The  city  holds  such  highways 
in  tru^t  for  the  public,  and  is  in  duty  bound  to  improve  them  in  such 
manner  as  will  respond  to  the  necessity  and  convenience  of  the 
public  in  their  use  as  ways  of  passage.    To  promote  these  objects, 
the  city,  in  the  improvement  of  a  street,  has  the  right  to  make  cuts 
in  front  of  some  abutter's  property  and  fills  in  front  of  others  in 
producing  a  proper  and  common  grade.     Property  may  be  thus 
injured  by  being  made  less  valuable,  but,  if  the  work  has  been  done 
skilfully  and  without  negligence,  the  injury  will  be  considered  as 
direct  and  consequential,  and  such  as  the  abutter  was  bound  to 
know,  when  he  made  his  purchase,  was  liable  to  happen  in  the  right- 
ful exercise  of  municipal  power.    For  such  injuries,  it  is  well  set- 
tled, cities  are  not  liable.     City  of  Evansville  v.  Decker,  84  Ind. 
325,  328,  43  Am.  Rep.  86,  and  cases  cited.    A  city  may  also  con- 
struct side  ditches  in  cuttings  to  draw  the  water  off  the  crown  of 
the  roadway,  and  it  is  not  liable  if  the  water  discharged  by  such 
ditches  finds  its  way  onto  private  property  lying  lower  than  the 
street ;  in  short,  it  may  be  said  that  a  city  is  not  liable  in  damages 
for  any  injury  resulting  to  abutting  property  which  is  directly  and 
necessarily  incident  to  a  proper  and  skilful  construction  of  a  street 
improvement.    City  of  North  Vernon  v.  Voegler,  103  Ind.  314,  317, 
2  N.  E.  Rep.  821,  and  cases  cited.    But  it  has  been  the  rule  of  de- 
cision in  this  court  for  more  than  twenty-five  years  that  a  municipal 
corporation  has  no  right  to  collect  surface  water  in  an  artificial 
channel,  and  cast  it  upon  another's  land  without  providing  ade- 
quate means  for  its  escape.    Weis  v.  City  of  Madison,  75  Ind.  241,. 
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248,  39  Am.  Rep.  135 ;  Evansville  v.  Decker,  84  Ind.  325,  328,  43, 
Am.  Rep.  86;  North  Veraon  v.  Voegler,  89  Ind.  yT\  Craw  fords- 
ville  V.  Bond,  96  Ind.  236,  242;  Davis  v.  Crawfordsville,  119  Ind. 
I,  21  N.  E.  Rep.  440,  12  Am.  St.  Rep.  361 ;  Patoka  Tp.  v.  Hopkins,, 
131  Ind.  142,  30  N.  E.  Rep.  896,  31  Am.  St.  Rep.  417;  Mitchell  v. 
Bain,  142  Ind.  604,  618,  42  N.  E.  Rep.  230.  For  an  instructive  case, 
where  many  decisions  are  reviewed  by  Cooley,  J.,  see  Ashley  v. 
Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552. 

There  is  evidence  to  the  effect  that,  before  Campbell  street  was 
improved,  the  principal  part  of  the  storm  water  complained  of,  from 
eight  to  ten  acres  lying  east  of  Campbell  street,  meandered  along 
natural  depressions  to  the  south  and  west,  and  crossed  Campbell 
street  through  two  culverts,  about  thirty  and  forty  rods,  respectively,, 
north  of  Pearl  street,  which  former  road  or  street  officers  had 
deemed  necessary  to  construct.  In  making  the  improvement,  these 
culverts  were  removed,  the  watercourses  filled  with  earth  to  the 
fixed  grade,  and  a  side  ditch  constructed  on  the  east  side  of  the 
street  sufficient  to  carry  all  the  surface  water  discharged  into  it  f^om 
the  east  between  the  Grand  Trunk  and  Pearl  street,  a  distance  of 
about  eighty  rods,  and  near  the  latter  point  permitted  to  flow  out 
upon  abutting  property  and  in  upon  the  plaintiff's  lot,  which  after 
the  improvement  was  completed  lay  lower  than  the  street,  without 
making  any  provision  for  its  escape.  No  one  will  question  the  right 
of  a  city  to  divert  surface  water  from  natural  courses  in  carrying 
out  a  system  of  municipal  drainage,  but  when  it  collects  such  water 
in  large  quantity  in  an  artificial  channel,  thereby  creating  a  necessity 
for  a  new  and  larger  outlet,  it  is  its  plain  duty  to  provide  it  The 
duty  to  supply  an  adequate  outlet  is  inseparable  from  the  right  to> 
collect  the  water.  To  permit  the  assembled  waters  to  descend  in 
a  body  through  such  artificial  channel  to  the  premises  of  abutters 
made  lower  than  the  street  by  the  improvement  is  as  much  an  inva- 
sion of  private  right,  as  much  a  trespass  upon  private  property, 
as  would  be  the  wasting  of  earth  and  stone  from  the  cuttings  upon 
the  adjacent  lots.  We  think,  therefore,  that  under  the  complaint 
and  evidence  the  jury  had  abundant  grounds  for  finding  that  the 
improvement  of  Campbell  street  was  unskilfully  and  negligently 
accomplished,  in  that  it  caused  the  assembling  of  a  large  and  an 
unusual  amount  of  storm  water  near  the  intersection  of  Pearl  street, 
and  provided  no  means  for  it  to  get  away.  Both  the  complaint  and 
evidence  are  sufficient. 

3.  Appellant's  fourth  paragraph  of  answer  was  to  the  effect  that 
the  damages  for  which  the  plaintiff  sues  were  caused  by  an  un* 
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precedented  rainstorm  and  flood,  which,  in  contemplation  of  law, 
was  the  act  of  God.  The  sustaining  of  a  demurrer  to  the  answer 
is  assigned  as  error.  What  has  been  said  above  with  respect  to 
the  duty  of  municipalities  to  provide  means  of  escape  for  surface 
water  in  the  improvement  of  its  streets  does  not  apply  to  unprece- 
dented rainfalls;  that  is,  to  such  downpours  or  floods  as  may  be 
known  to  have  occurred,  but  are  so  unusual  and  extraordinary  as 
that  prudent  persons  do  not  think  of  attempting  to  guard  against 
them.  Skilful  construction  of  streets  in  this  respect  seems  to  mean 
that  such  side  ditches,  culverts,  and  outlets  must  be  provided  for 
surface  water  collected  and  diverted  from  natural  ways  as  are  suffi- 
cient to  carry  the  waters  that  may,  from  experience  and  the  previous 
history  of  the  vicinity,  be  reasonably  expected  to  fall,  and  which 
are  not  the  result  of  a  cloudburst  or  other  rainstorm  of  extraordinary 
character.  City  of  Madison  v,  Ross,  3  Ind.  236,  54  Am.  Dec.  481 ; 
City  of  Evansville  v.  Decker,  84  Ind.  325,  328,  43  Am.  Rep.  86 ;  Los 
Angeles  Cemetery  Ass'n  z/.  City,  103  Cal.  461,  37  Pac.  Rep.  375; 
Allen  V.  City,  52  Wis.  430,  9  N.  W.  Rep.  284,  38  Am.  Rep.  748 ;  City 
V.  Adams,  72  111.  App.  662 ;  Famham,  Waters,  etc.,  sec  182.  There- 
fore, if  the  plaintiff's  damages  were  caused  by  water  cast  upon  her 
property  by  an  unprecedented  and  extraordinary  rainstorm  or 
freshet,  the  city  was  not  liable,  and  the  fourth  paragraph  of  answer 
stated  a  good  defense.  The  complaint,  however,  rests  upon  the 
theory  that  the  surface  water  from  ordinary  rains  was  collected, 
diverted,  carried  to,  and,  for  want  of  an  outlet,  cast  upon,  and  left 
on,  the  plaintiff's  lot,  to  her  injury.  If  her  damage  did  not  result 
as  alleged  in  the  complaint,  the  city's  answer  of  general  denial 
put  in  issue  every  fact  that  went  to  disprove  it.  Hence  it  is  that 
all  the  evidence  that  would  have  been  admissible  under  the  fourth 
paragraph  of  answer  was  admissible  under  the  general  denial,  and 
the  error  in  sustaining  appellee's  demurrer  thereto  was  harmless. 

But  this  does  not  settle  the  question.  On  the  trial  at  the  proper 
time,  and  while  the  city's  witness  was  testifying  in  chief,  appellant, 
upon  appellee's  objection,  was  denied  the  right  to  prove,  as  it  offered 
to  do,  and  was  entitled  to  do,  that  the  damages  sued  for  were  caused 
by  water  from  an  unprecedented  rain  overflowing  the  plaintiff's 
premises.  This  was  prejudicial  error.  The  case  is  not  one  of  con- 
tract, where  the  court  may  sometimes  look  into  the  evidence  to 
determine  whether  the  complaining  party  has  suffered  from  an 
exclusion  of  his  evidence ;  but  it  sounds  in  tort,  and  in  all  such  cases 
the  damages  are  unliquidated,  and  the  amount  left  to  the  jury,  to  be 
ascertained  by  them,  under  the  direction  of  the  court,  from  a  con- 
sideration of  all  the  evidence. 
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• 

It  is  plain  that  we  cannot  say  that  the  verdict  would  have  been 
the  same  if  the  court  had  permitted  appellant  to  prove  that  the  rain 
which  injured  the  appellee  was  of  a  character  for  which  the  city  was 
not  liable.    For  this  error,  the  cause  must  be  reversed. 

The  judgment  is  reversed,  and  cause  remanded,  with  instructions 
to  grant  appellant  a  new  trial. 

Per  Curiam.  —  Upon  appellant's  petition,  and  proper  showing 
that  appellee,  Wilhelmipa  Spaeth,  departed  this  life  on  or  about 
November  ii,  1904,  being  after  this  appeal  and  before  judgment  of 
reversal  herein,  and  the  death  of  said  Wilhelmina  Spaeth  now 
appearing  to  this  court  for  the  first  time,  it  is  now  ordered  that  the 
judgment  of  reversal  rendered  in  this  cause  on  December  12,  1905, 
1>e  set  aside,  and  the  same  re-entered  as  of  the  date  of  submission  of 
said  cause,  to  wit,  February  13,  1904. 


PITTSBURGH,  C.  C.  c&  ST.  LOUIS  R.  CO.  V. 

NICHOLAS. 

Supreme  Court,  Indiana,  January,  ipo6. 


KAILROADS  —  MASTER  AND  SERVANT  —  FELLOW- SERVANT — 
CONDUCTOR  OF  TRAIN  GIVING  SIGNAL  THAT  CAUSED  IN- 
JURY  TO  BRAKEM AN.  —  Where  the  complaint  alleged  that  plaintiff 
was  a  brakeman  in  defendant's  yards  engaged  in  making  up  trains  and 
was  directed  by  the  conductor,  whose  orders  he  was  bound  to  obey,  to  go 
upon  a  car  to  set  the  hand  brakes  after  the  car  had  been  cut  loose  from 
the  rest  of  the  train,  and  the  conductor  failed  to  have  the  car  cut  loose 
from  said  train  and  negligently  gave  the  signal  to  the  engineer  to  stop 
the  engine  suddenly,  whereby  the  plaintiff  was  thrown  from  the  top  of 
the  car  to  the  track  and  was  severely  injured,  sufficiently  states  that  the 
conductor  owed  a  duty  to  plaintiff  to  cut  the  car  from  the  train  or  to 
have  it  done  before  giving  the  signal  for  a  sudden  stoppage  of  the  engine* 
and  it  was  not  necessary  to  allege  that  the  conductor  knew  of  plaintiff's 
perilous  position. 

RISK  OF  EMPLOYMENT.  ^  The  assumption  of  the  ordinary  risks  of  the 
plaintiffs  employment  did  not  include  the  unexpected  and  unknown  negli- 
gence of  a  superior  servant  while*exacting  and  receiving  implicit  obedience 
to  a  specific  order. 

Appeal  from  Circuit  Court,  Henry  G)unty. 
Action  by  Howard  E.  Nicholas  against  the  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company^   From  a  judgment  of 
Vol.  XIX  — 14 
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the  Appellate  Court  (73  N.  E.  Rep.  195,  74  N.  E.  Rep.  626),  afiirm- 
ing  a  judgment  for  plaintiff,  defendant  appeals.    AMrmed. 

Jno.  L.  Rupe  and  L.  P.  Newby,  for  appellant. 

W.  J.  Beckett  and  Elliott,  Elliott  &  Littleton,  for  appellee. 

Montgomery,  J.  —  Appellee  brought  this  action  for  damages  re- 
sulting from  a  personal  injury  received  while  in  the  employ  of  the 
appellant  as  a  brakeman,  and  recovered  a  judgment  of  $7,500.  This 
judgment  was  ai&rmed  by  Division  No.  i  of  the  Appellate  Court, 
and  from  that  division  this  appeal  is  prosecuted. 

By  proper  assignment  of  errprs  it  is  charged  in  substance  that  the 
decision  of  the  Appellate  Court  is  erroneous  in  holding  that  the 
Circuit  Court  did  not  err  in  overruling:  i,  appellant's  demurrer  to 
the  complaint;  2,  its  motion  for  judgment  upon  the  answers  of  the 
jury  to  special  interrogatories,  and,  3,  its  motion  for  a  new  trial. 
It  appears  from  the  complaint  that  appellee  was  employed  in  appel- 
lant's yards  in  the  city  of  Indianapolis,  and  at  the  time  of  receiving 
his  injury  was  engaged  in  making  up  trains;  that  the  conductor 
to  whose  orders  he  was  bound  to  conform,  desiring  to  place  a  certain 
refrigerator  car  on  a  particular  track,  directed  him  to  go  upon  the 
car  for  the  purpose  of  setting  the  hand  brake  thereon,  after  said  car 
should  have  been  cut  loose  from  the  train  of  cars  to  which  it  was 
attached,  and  thereby  checking  its  speed  and  stopping  it  at  the 
proper  point;  that  in  pursuance  to  such  order,  and  in  conformity 
thereto,  appellee  was  at  his  post  upon  said  car,  and  the  conductor 
ran  the  train  upon  said  track,  but  negligently  failed  to  cut  said  car 
loose  from  the  train  and  engine  to  which  it  was  attached  and 
which  was  propelling  the  same,  and  without  having  done  so,  or 
knowing  that  the  same  was  done,  negligently  gave  the  engineer  in 
charge  of  said  engine  a  signal  to  stop  said  engine  suddenly  and 
quickly,  whereby  the  car  upon  which  the  appellee  was  stationed  was 
caused  to  stop  suddenly,  and  he  was  thereby  violently  thrown  from 
the  top  of  said  car  to  the  ground  beneath  said  train,  and  injured 

The  complaint  is  in  a  single  paragraph,  and  the  cause  of  action 
stated  is  founded  upon  section  7083,  Bums'  Ann.  St  1901,  known  as 
the  "  Employers'  Liability  Act."  It  is  conceded  by  appellant's  coun- 
sel that  the  complaint  sufficiently  shows  that  at  the  time  of  receiving 
his  injury  appellee  was  acting  undftr  orders  of  a  superior,  to  whose 
orders  he  was  subject  and  required  to  yield  obedience. 

It  is  insisted  that  negligence  on  the  part  of  the  appellant  is  not 
sufficiently  charged,  because  it  is  not  alleged  that  it  was  the  duty  of 
the  conductor  to  cut  off  said  car,  or  that  he  knew  of  appellee's  peril- 
ous position  at  the  time  he  gave  the  stop  signal  of  which  com* 
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plaint  is  made.  It  is  shown  that  the  conductor  was  in  charge  of 
the  train  and  of  the  work  in  hand.  In  pleading  it  is  not  necessary 
that  a  duty  be  charged  in  specific  terms,  but  it  is  essential  and 
sufficient  that  particular  facts  and  circumstances  from  which  the 
duty  arises  be  declared.  It  is  a  matter  of  common  knowledge  that 
the  sudden  stopping  of  an  engine  propelling  a  train  of  cars  will 
result  in  a  violent  jerk  of  the  cars  at  the  end  of  the  train  remote 
from  the  en^ne.  The  conductor  must  have  known  this  fact  and  its 
probable  effect  upon  appellee,  and  his  act  in  causing  the  train  to  be 
stopped  in  the  manner  and  under  the  circumstances  alleged  was 
negligence.  Taking  all  the  averments  of  the  complaint  together,  it 
does  sufficiently  appear  that  the  conductor  owed  appellee  the  duty 
either  to  cut  off  the  car  himself  or  to  cause  it  to  be  done  before  giving 
the  signal  for  a  sudden  stopping  of  the  engine.  It  was  not  neces- 
sary to  allege  notice  or  knowledge  on  the  part  of  the  conductor  of 
appellee's  position  on  the  car.  It  is  averred  that  appellee  was  there 
in  obedience  and  conformity  to  the  specific  order  of  the  conductor, 
and,  this  being  true,  the  conductor  was  bound  to  know  and  was 
chargeable  with  knowledge  of  his  situation  with  all  of  its  attendant 
perils.  The  negligence  of  appellant's  conductor  in  causing  the  car 
and  the  train  to  be  quickly  and  suddenly  stopped  as  alleged  was 
the  proximate  cause  of  appellee's  injury,  and  as  pleaded  constituted 
a  cause  of  action  under  the  provisions  of  the  statute  mentioned. 
No  error  was  committed  in  overruling  appellant's  demurrer  to  the 
complaint.  Louisville,  etc.,  R.  Co.  v.  Wagner,  153  Ind.  420,  53  N.  E. 
Rep.  927;  Terre  Haute,  etc.,  R.  Co.  v.  Rittenhouse,  28  Ind.  App. 
633,  62  N.  E.  Rep.  295;  Thacker  v,  Chicago,  etc.,  R.  Co.,  159  Ind. 
82,  64  N.  E.  Rep.  605,  59  L.  R.  A.  792 ;  Republic,  etc.,  Co.  v.  Berkes, 
162  Ind.  517,  70  N.  E.  Rep.  815. 

The  answers  of  the  jury  to  special  interrogatories  show,  among 
other  facts,  that  under  the  common  practice  and  manner  of  con- 
ducting work  in  the  yards,  after  receiving  instructions,  brakemen 
were  expected  to  look  after  their  own  safety  in  the  movement  of 
cars,  without  signals  or  warning,  that  it  was  the  duty  of  the  con- 
ductor to  cut  off  said  car  before  appellee  fell  from  it,  and  that  the 
accident  occurred  in  the  night-time,  about  three  o'clock  a.  m.  It  is 
argued  that  since  appellee  was  expected  to  look  after  his  own  safety 
while  engaged  in  moving  cars,  appellant's  conductor  owed  him  no 
duty  while  giving  the  stop  signal  of  which  complaint  is  made.  This 
argument  is  palpably  untenable.  Appellant  is  charged  with  a  con- 
tinuing duty  to  exercise  care  for  the  safety  of  persons  in  its  service 
and  under  its  control,  and  cannot  be  absolved  therefrom  by  suffering 
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a  negligent  custom  to  be  established  in  the  conduct  of  its  business. 
Appellee's  assumption  of  the  ordinary  risks  of  the  service  did  not 
include  the  unexpected  and  unknown  negligence  of  a  superior  ser- 
vant while  exacting  and  receiving  implicit  obedience  to  a  specific 
order.  The  act  of  appellant's  conductor  in  causing  the  sudden 
stoppage  of  the  car  was  negligence,  and  by  positive  statute  such 
negligence  is  made  actionable  when  the  injury  results  therefrom 
to  one  in  the  exercise  of  due  care,  while  yielding  compulsory  obedi- 
ence and  conformity  to  the  order  of  its  author.  Section  7083,  Burns' 
Ann.  St.  1901 ;  American  Rolling  Mill  Co.  v,  Hullinger,  161  Ind. 
673,  680,  67  N.  E.  Rep.  986,  69  N.  E.  Rep.  460 ;  Terre  Haute,  etc., 
R.  Co.  V,  Rittenhouse,  supra;  Gould  Steel  Co.  z/.  Richards,  30  Ind. 
App.  348,  66  N.  E.  Rep.  68 ;  Reno  Employers'  Liability  Acts,  sees. 
247,  249;  Woodward  Iron  Co.  v,  Andrews,  114  Ala.  243,  21  South. 
Rep.  440;  Taylor  v,  Evansville,  etc.,  R.  Co.,  121  Ind.  124,  131,  14 
Am.  Neg.  Cas.  563n,  22  N.  E.  Rep.  876,  6  L.  R.  A.  584,  16  Am.  St. 
Rep.  372.  Appellant's  motion  for  judgment  in  its  favor  was  there- 
fore rightly  overruled. 

In  the  motion  for  a  new  trial  complaint  is  made  of  the  admission 
of  the  testimony  of  certain  railroad  men  as  to  the  method  of 
handling  trains  and  cars  in  appellant's  yards.  These  men  are  shown 
to  have  been  experienced  in  the  line  of  work  covered  by  their  testi- 
mony and  to  possess  special  knowledge  and  skill  in  that  behalf,  and 
the  rule  excluding  opinions  was  not  violated  in  admitting  their  testi- 
mony, nor  was  any  reversible  error  committed  by  prematurely  admit- 
ting this  evidence  out  of  its  logical  order. 

Appellant  complains  of  the  giving  of  instruction  No.  i,  requested 
by  appellee.  This  instruction  informed  the  jury  as  to  the  issues, 
and  advised  them  that  appellee  was  entitled  to  recover  if  he  had 
proved  the  material  allegations  of  his  complaint,  and  that  the  burden 
of  proving  the  material  allegations  of  the  second  paragraph  of 
answer  which  charged  an  assumption  of  the  risk  was  upon  appel- 
lant. Appellant's  counsel  contend  that  the  complaint  was  insuffi- 
cient, and  therefore  establishing  its  averments  would  not  justify  a 
recovery.  This  contention  has  already  been  considered  and  held 
untenable.  It  is  further  insisted  that  the  burden  was  not  upon 
appellant  to  prove  the  allegations  of  its  affirmative  paragraph  of 
answer.  Appellee,  under  his  relation  to  appellant,  was  required 
to  obey  the  orders  of  the  conductor  over  him,  and  in  the  perform- 
ance of  the  work  in  hand  at  the  time  he  was  injured  was  conforming 
to  a  specific  order  of  such  conductor,  and  was  not  free  from  con- 
straint    Assumption  of  risk  rests  upon  voluntary  action.     It  is. 
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furthermore,  clear  from  the  facts  in  this  case  that  appellee  could 
not  have  anticipated  the  negligence  which  was  the  proximate  cause 
of  his  injury,  and,  as  already  said,  did  not  assume  the  risk  arising 
from  such  negligence.  It  is,  accordingly,  manifest  that  the  instruc- 
tion complained  of,  if  erroneous  in  the  respect  mentioned,  was  harm- 
less. Charge  No.  i,  requested  by  appellant,  was  a  peremptory 
instruction  in  its  favor,  and  was  properly  refused.  The  refusal  to 
give  instruction  No.  8,  at  the  request  of  appellant,  was  clearly  right. 

We  will  not  review  the  evidence  in  detail,  as  it  establishes  the  ma- 
terial averments  of  the  complaint,  and  fully  sustains  the  verdict 
of  the  jury.  We  are  not  warranted  in  disturbing  the  judgment  on 
the  ground  of  insufficient  evidence.  Missouri,  etc.,  R'y  Co.  v. 
Schilling,  32  Tex.  Civ.  App.  417,  75  S.  W.  Rep.  64;  Quinlan  v,  Chi- 
cago, etc.,  R'y  Co.,  113  Iowa,  89,  84  N.  W.  Rep.  960;  Highland 
Ave.,  etc.,  R'y  Co.  v.  Miller,  120  Ala.  535,  24  South.  Rep.  955; 
Louisville,  etc.,  R.  Co.  v.  Smith,  129  Ala.  553,  30  South.  Rep.  571 ; 
Bowes  V.  New  York,  etc.,  R.  Co.,  181  Mass.  89,  62  N.  E.  Rep.  949 ; 
Texas,  etc.,  R.  Co.  v.  Behymier,  189  U.  S.  468,  23  Sup.  Ct.  622. 

It  follows  that  no  error  was  committed  in  overruling  appellant's 
motion  for  a  new  trial. 

The  judgment  of  the  Henry  Circuit  Court  is  affirmed. 


NEAL  V.  CHICAGO,  R.  I.  &  P.  R.  CO. 

Supreme  Court,  Iowa,  October,  Jpo^. 


CIRCUMSTANTIAL  EVIDENCE  ESTABLISHING  THEORY.  — A 
theory  cannot  be  said  to  be  established  by  circumstantial  evidence,  even 
in  a  civil  action,  unless  the  facts  relied  upon  are  of  such  a  nature  and  so 
related  to  each  other  that  it  is  the  only  conclusion  that  can  fairly  or 
reasonably  be  drawn  from  them. 

RAILROADS  —  SWITCHMAN  KILLED  BY  CARS  BEING  SWITCHED 
—  CONJECTURE  AS  TO  CAUSE.  —  Evidence  that  a  switchman 
crossing  a  track  in  a  yard  in  front  of  a  slowly  moving  train  that  ran 
into  him  and  killed  him,  and  that  the  supposed  cause  of  the  accident  was 
the  negligence  of  the  defendant  in  maintaining  loose,  wooden  blocking 
between  the  movable  rail  and  the  stationary  rail  of  a  switch,  was  not 
sufficient  to  sustain  a  judgment  for  plaintiff  when  it  appeared  that  the 
accident  might  have  happened  if  the  switchman  had  slipped  on  the  icy 
ground  while  crossing  the  track,  or  if  the  switchman  had  attempted  to 
climb  on  the  moving  car  as  it  was  passing  him. 
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Appeal  from  District  Court,  Scott  Cbunty. 

Action  to  recover  damages  for  the  death  of  plaintiff's  intestate 
alleged  to  have  resulted  from  injuries  received  by  him  while  in 
defendant's  employ  as  switch  tender,  and  to  have  been  due  to  defend- 
ant's negligence.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Carroll  Wright  and  Cook  &  Dodge,  for  appellant. 

Neal  &  Neal,  for  appellee. 

McClain,  J.  —  The  appellant's  contention  is  that  the  trial  court 
erred  in  overruling  a  motion  to  direct  a  verdict  in  its  favor  and  in 
submitting  to  the  jury  the  question  whether  the  deceased  was  injured 
by  reason  of  defendant's  negligence,  assuming  that  there  was  evi- 
dence tending  to  show  negligence  on  the  part  of  defendant  in  having 
defective  blocking  between  the  rails  at  the  switch  where  deceased 
Vas  injured;  and  the  sole  question  argued  b  as  to  whether  there  is 
sufficient  evidence  to  support  a  verdict  for  the  plaintiff.  Just  prior 
to  receiving  the  injury  of  which  he  died  deceased,  as  employee  of 
the  defendant  in  the  yards  at  Rock  Island,  where  he  was  regularly 
employed  as  night  switch  tender,  threw  a  switch  for  the  purpose 
of  having  cars  which  were  to  be  kicked  westward  pass  from  the 
track  on  which  the  train  was  standing  to  a  parallel  track,  while  the 
other  cars  were  to  be  pushed  westward  upon  the  track  on  which  the 
train  was  being  operated.  The  switch  which  the  deceased  had  just 
turned  was  about  lOO  feet  east  of  an  overhead  viaduct,  and  the 
evidence  tends  to  show  that  in  the  switching  operation,  in  which 
deceased  was  at  the  time  engaged,  it  would  be  necessary  for  him 
to  pass  westward  from  the  switch  he  had  just  thrown  to  another 
switch  west  at  the  viaduct,  and  that  he  might  have  gone  from  the 
first  switch,  which  was  at  the  south  side  of  the  track  on  which  the 
train  was  standing,  to  the  second  switch  along  an  unobstructed  course 
on  the  south  side  of  that  track.  It  appears,  however,  from  the  testi- 
mony of  one  Ross,  who  was  engaged  with  the  deceased  at  the  time 
in  the  operation  of  switching  and  was  near  deceased  when  he  threw 
the  first  switch,  that,  with  some  remark  about  seeing  whether  the  cars 
would  clear  after  they  were  kicked  back  so  that  the  remainder  of 
the  train  might  be  backed  further  westward  on  the  track  on  which 
the  train  was  being  operated,  deceased  started  across  the  track  to 
the  northward  after  the  signal  to  back  the  train  was  given  and  after  it 
was  in  motion,  but  before  the  cars  which  were  to  run  off  on  the  switch 
track  had  been  cut  loose,  and  was  struck  by  the  rear  end  of  the 
train,  receiving  the  injuries  of  which  he  died.  Ross  was  the  only 
person  in  a  position  to  see  what  happened,  and  all  he  can  say  is 
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that  in  the  daiimess  he  heard  an  exclamation  from  the  deceased 
and  saw  the  lantern  go  under  the  car,  that  he  signaled  to  the 
conductor,  and  that  the  train,  which  was  being  backed,  according 
to  all  accounts,  at  a  speed  of  about  four  miles  an  hour,  was.  stopped 
within  one  or  two  car  lengths  after  the  signal  was  given.  Deceased 
was  found  lying  across  the  north  rail  of  the  switch  track,  between 
the  two  wheels  of  the  rear  truck,  his  trousers  caught  fast  to  the 
column  bolt  projecting  downward  from  the  car.  The  car  wheel 
had,  however,  not  passed  over  his  body,  but  the  large  toe  of  his  right 
foot  had  been  crushed  and  the  knee  and  hip  on  that  side  lacerated, 
and  he  was  severely  injured  about  the  shoulders  and  head.  His  body 
was  pinched  in  under  the  front  of  the  rear  wheel,  so  that  it  was 
necessary  to  uncouple  the  rear  car  and  push  it  a  foot  or  more  west- 
ward in  order  that  his  body  might  be  released.  The  place  where 
the  deceased  was  found  after  the  train  was  stopped  was  about  fifteen 
feet  west  of  the  point  of  the  switch.  The  evidence  relied  upon  for 
the  plaintiff  as  tending  to  show  that  the  accident  was  the  result 
of  defendant's  negligence  was  to  the  effect  that  the  wooden  blocking 
between  the  movable  rail  and  the  stationary  rail  at  the  north  side 
of  this  switch  track  was  loose,  so  that  it  would  press  down  with 
the  weight  of  a  person  stepping  upon  it  and  allow  the  foot  of 
such  person  to  be  caught  between  the  two  rails,  which  were  sepa- 
rated about  five  inches  when  the  switch  was  open,  as  at  the  time  of 
the  accident.  This  piece  of  wooden  blocking  was  three  or  four 
feet  long,  the  eastern  end  about  eight  or  ten  feet  from  the  point 
of  the  switch.  The  theory  of  counsel  for  plaintiff  is  that  deceased 
caught  his  right  foot  between  the  rails  as  a  result  of  stepping  on 
the  eastern  end  of  this  blocking  and  was  thus  held  until  the  car  ran 
over  or  against  him ;  and,  as  supporting  this  theory,  they  rely  upon 
evidence  that  the  right  shoe  and  overshoe  of  deceased  were  torn 
open  at  the  heel  from  the  vamp  upward  and  his  shoestring  was 
broken,  and,  also,  that  a  piece  of  the  trousers  of  deceased  and  a  por- 
tion of  his  right  kneecap  were  found  next  morning  forced  in 
between  the  ball  of  the  north  rail  and  the  wooden  blocking  which 
was  bolted  on  the  inside  thereof  between  the  ball  and  the  base 
at  the  west  end  of  the  blocking,  which  has  just  been  described  as 
filling  the  space  between  the  two  rails..  This  is  the  only  evidence 
in  the  record  which  can  be  claimed  in  any  way  to  directly  support 
the  theory  that  the  accident  was  due  to  defective  blocking. 

The  burden  was  on  the  plaintiff  to  establish  not  only  that  the 
defendant  was  negligent  in  having  a  defective  blocking  between 
the  rails  at  this  switch,  but  also  that  the  injury  to  deceased  resultecj 
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from  this  defect.  It  is  conceded  that  the  connection  between  the 
defect  and  the  injury  was  established,  if  at  all,  only  by  circum* 
stantial  evidence.  "  A  theory  cannot  be  said  to  be  established  by 
circumstantial  evidence,  even  in  a  civil  action,  unless  the  facts  relied 
upon  are  of  such  nature  and  so  related  to  each  other  that  it  is  the 
only  conclusion  that  can  fairly  or  reasonably  be  drawn  from  them. 
It  is  not  sufficient  that  they  be  consistent  merely  with  that  theory, 
for  that  may  be  true  and  yet  they  may  have  no  tendency  to  prove  the 
theory.  This  is  the  well-settled  rule."  Asbach  v,  Chicago,  B.  &  Q. 
R.  Co.,  74  Iowa,  251,  37  N.  W.  Rep.  182.  If  other  conclusions 
may  reasonably  be  drawn  as  to  the  cause  of  the  injury  from  the 
facts  in  evidence  than  those  contended  for,  the  evidence  does  not 
support  the  conclusion  sought  to  be  drawn  from  it.  Verdicts  must 
have  evidence  to  support  them,  and  the  jury  will  not  be  permitted 
merely  to  conjecture  how  the  accident  occurred.  In  matters  of 
proof  they  are  not  justified  in  inferring  from  mere  possibility  the 
existence  of  facts.  Wheelan  v,  Chicago,  M.  &  St.  P.  R.  Co.,  85 
Iowa,  167,  14  Am.  Neg.  Cas.  656,  52  N.  W.  Rep.  119.  If  it  appears 
that  the  facts  and  circumstances  from  which  a  conclusion  is  sought 
to  be  deduced,  although  consistent  with  that  theory,  are  equally  con- 
sistent with  some  other  theory,  they  do  not  support  the  theory 
contended  for.  Rhines  v,  Chicago  &  N.  W.  R.  Co.,  75  Iowa,  597,  39 
N.  W.  Rep.  912.  It  appears  that  the  ground  was  icy,  and,  if  deceased 
slipped  and  fell  in  attempting  to  pass  across  the  track,  he  might  have 
been  run  over  and  the  piece  of  his  clothing  and  the  portion  of  his 
kneecap  might  have  been  forced  between  the  ball  of  the  rail  and 
the  blocking  by  the  flange  of  the  wheel,  so  that  this  piece  of  evi-, 
dence  does  not  in  itself  indicate  that  his  foot  had  been  caught 
between  the  rails.  And  this  conclusion  seems  as  probable  as  the 
other;  for,  so  far  as  the  evidence  indicates,  the  deceased  was  not 
walking  along  the  track  in  front  of  the  moving  car,  but  was  going 
directly  across  the  track,  and  in  crossing  the  rail  there  would  be 
no  probability  of  his  foot  being  caught  so  that  it  could  not  be 
extricated.  .  The  condition  of  the  right  foot  of  the  deceased  does  not, 
as  we  understand  the  evidence,  necessarily  indicate  that  the  shoe 
was  caught  between  the  rails  and  the  foot  forced  out  of  it  by  the 
flange  of  the  wheel,  but  is  equally  consistent  with  the  crushing 
of  the  foot  by  the  wheel,  for  it  is  to  be  noticed  that  the  large  toe 
of  the  right  foot  was  crushed,  and  it  is  difficult  to  understand  how 
such  a  result  could  follow  from  the  flange  crushing  along  the  out- 
side of  the  foot  while  it  was  field  as  in  a  vise  between  the  two 
rails.    We  are  also  impressed  with  the  suggestion  of  the  appellant's 
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counsel  that  the  proven  facts  are  equally  consistent  with  the  theory 
that  deceased  attempted  to  climb  upon  the  moving  car  for  the 
purpose  of  riding  westward  to  a  point  opposite  the  switch  on  the 
other  side  of  the  viaduct,  where,  as  it  appears,  he  would  be  next 
called  upon  to  engage  in  throwing  a  switch.  We  think  we  may 
take  notice  of  the  fact  that  freight  cars  are  usually  provided  with 
footholds  and  handholds  at  the  right-hand  comer  of  the  car  at 
either  end,  and  that,  therefore,  if  deceased  attempted  to  mount  the 
car,  he  would  have  done  so  in  this  instance  on  the  north  side» 
and  it  is  certainly  a  matter  of  general  observation  that  switch  tenders 
do  on  some  occasions  thus  ride  on  moving  cars  in  the  performance 
of  their  duties.  There  was  no  evidence  that  it  was  usual  for  the 
deceased  or  other  switch  tenders  in  defendant's  yards  at  Rock 
Island  to  thus  ride,  nor  is  there  any  evidence  that  it  is  contrary 
to  the  rules  of  the  company  for  them  to  do  so.  If  deceased  did 
attempt  to  mount  this  car,  and,  missing  his  footing,  did  fall  under 
its  wheels,  the  accident  might  have  occurred  at  the  place  and  in 
the  manner  indicated  by  the  evidence.  This  is,  of  course,  a  mere 
surmise,  but  we  are  justified  in  any  surmise  which  is  as  consist- 
ent with  the  facts  proven  as  the  theory  which  is  sought  to  be  estab- 
lished by  such  facts  for  the  purpose  of  determining  whether  the 
proven  facts  tend  to  support  plaintiff's  theory.  The  surmise  is  not> 
however,  foreign  to  the  record,  for  a  written  statement,  signed  by 
the  witness  Ross  two  days  after  the  accident,  was  introduced  in 
evidence  for  the  defendant  as  contradictory  of  his  testimony  on  the 
stand,  in  which  it  is  said  the  deceased  attempted  to  get  upon  the  car 
and  slipped  and  the  car  wheel  ran  over  his  knee.  When  his  atten- 
tion was  called  to  this  statement,  the  witness  emphatically  denied  its 
correctness  and  testified  that  he  had  signed  it  without  reading  all 
of  it,  and  that  he  supposed  it  contained  only  the  statements  made 
by  him  to  the  agent,  and  that  no  such  statement  was  made.  He, 
however,  affirmed  the  accuracy  of  the  statement  in  many  other 
particulars,  and  denied  its  accuracy  only  as  to  this  statement  and  one 
or  two  others  which  are  of  minor  importance.  Of  course,  it  was 
lor  the  jury  to  say  whether  they  should  believe  his  testimony  on  the 
stand,  in  which  he  emphatically  denied  that  he  had  seen  deceased 
attempt  to  mount  the  car,  as  against  what  purported  to  be,  and  in 
the  main  was,  a  correct  written  statement  signed  by  him  soon  after 
the  accident  as  to  what  happened,  but  we  have  thought  it  not 
improper  to  refer  to  this  statement  as  suggesting  a  theory  of  the 
accident  for  the  purpose  of  determining  whether  that  theory  is  as 
consistent  with  the  established  facts  as  the  theory  relied  upon  for  the 
plaintiff. 
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The  place  where  the  deceased  was  found  after  the  train  was 
stopped  has  a  particular  significance  as  bearing  on  the  theory  that 
deceased  caught  his  foot  between  the  rails  by  reason  of  the  defective 
blocking.  It  is  conceded  that,  if  deceased  was  thus  caught,  he  must 
have  been  carried  by  the  train  much  farther  west  than  where  he 
was  found  before  the  train  stopped,  for  his  body  was  not  more 
than  six  feet, from  the  east  end  of  the  blocking.  The  suggestion 
of  counsel  for  plaintiff  is  that,  when  the  engineer  stopped  his  engine, 
the  recoil  of  the  cars  was  toward  the  engine  and  that  the  slack 
would  be  taken  up  so  that  the  rear  car  would  move  forward  ten 
or  twelve  feet  and  carry  the  deceased  toward  the  place  where  he 
was  first  struck ;  but  it  seems  to  us  that  this  is  a  mere  surmise,  and 
in  no  way  tends  to  explain  the  fact  that  the  deceased  was  found 
so  near  the  place  where  it  was  claimed  he  was  first  struck  by  the 
moving  car.  If,  after  the  train  was  started  backward,  the  speed 
of  the  engine  was  decreased  so  that  the  cars  moved  faster  than 
the  engine;  and  a  condition  of  tension  existed  throughout  the  train, 
then  the  stopping  of  the  engine  would  certainly  not  cause  any 
considerable  recoil  and  movement  forward  of  the  rear  car.  If,  on 
the  other  hand,  the  cars  were  being  pushed  backward  at  an  increas- 
ing speed  and  their  bumpers  were  in  contact,  then  on  the  stopping 
of  the  engine  they  would  run  as  much  further  as  the  slack  would 
permit,  and  the  recoil  could  not  bring  the  rear  car  closer  to  the 
engine  than  it  was  when  the  engine  was  stopped.  Now,  it  is  simply 
incredible  under  the  evidence  that  after  deceased  was  struck  by  the 
rear  end  of  the  car  the  engine  should  not  have  moved  backward  more 
than  six  feet  before  the  signal  could  be  given  to  the  engineer  to 
stop  and  the  train  could  be  brought  to  a  standstill.  The  train  con- 
sisted of  eighteen  cars,  and  the  testimony  shows  that  the  slack  might 
amount  to  about  ten  or  twelve  feet  for  the  entire  train,  but  no 
rebound  or  movement  forward  of  the  rear  car  after  the  engine  was 
stopped  could,  in  our  judgment,  have  brought  the  deceased  back 
to  within  six  feet  of  where  he  was  first  struck.  There  is  evidence 
that  there  was  a  bloody  spot  ten  feet  west  of  where  deceased  was 
found  where  the  train  stopped,  but  it  does  not  appear  how  this  spot 
was  caused.  Th&  deceased  may  have  been  placed  there  after  he  was 
taken  out  from  between  the  wheels.  But  in  any  view  this  bloody  spot 
was  too  near  the  blocking  to  support  the  theory  that  the  deceased 
was  struck  while  his  foot  was  caught  in  the  blocking.  The  facts  not 
only  do  not  tend  to  support  the  theory  that  deceased  was  struck 
while  his  foot  was  fast  at  the  defective  blocking,  but,  on  the  other 
hand,  are  much  more  consistent  with  the  supposition  or  surmise  that 
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he  may  have  attempted  to  mount  the  moving  car  and  fallen  in 
front  of  the  wheels;  for,  if  his  purpose  was  to  mount  the  moving 
train,  he  would  probably  have  gone  eastward  to  meet  it,  and  have 
been  run  over  somewhere  east  of  the  blocking.  But  there  is  no  evi- 
dence that  he  went  eastward  to  meet  the  moving  car,  and  all  we 
need  say  is  that  the  place  where  he  was  found  was  not  the  place 
where  he  would  have  been  found  if  he  had  been  struck  at  the 
blocking. 

We  reach  the  conclusion  that  the  evidence  does  not  tend  to  sup- 
port the  claim  that  the  accident  resulted  from  deceased's  foot  being 
caught  by  reasofi  of  the  defective  blocking,  and  on  no  other  theory 
could  the  verdict  of  the  jury  under  the  instructions  have  been  for 
the  plaintiff.  The  jury  are  not  permitted  to  find  material  facts 
without  evidence  or  on  mere  conjectures  as  to  the  truth  of  one  of 
two  or  more  equally  probable  or  possible  theories  having  different 
legal  results.  Reynolds  v.  Burgess  Sulphite  Fiber  Co.,  (N.  H.)  59 
Atl.  Rep.  615. 

The  judgment  of  the  trial  court  is  therefore  reversed. 


BUCHHOLTZ  v,  INCORPORATED  TOWN  OF 

RADGLIFFE. 

Supreme  Court,  Iowa,  ipo^. 


INSTRUCTIONS  AS  TO  DEGREE  OF  CARE  REPEATED. -It  was 
not  error  in  an  action  for  damages  for  personal  injuries  that  there  was 
a  repetition  in  the  instructions  of  the  degree  of  care  required  of  the 
defendant 

MUNiaPAL  CORPORATIONS  ^  STREETS  ^  WIRE  STRETCHED 
ACROSS  STREET  CAUSING  FALL  OF  PEDESTRIAN.  —  Where 
it  appeared  that  while  the  plaintiff  was  chasing  his  cow  in  the  street  he 
ran  against  a  guy  wire  stretched  across  the  street  and  fastened  to  a 
stake,  it  was  proper  to  instruct  the  jury  that  if  under  all  the  circum- 
stances the  plaintiff  could  readily  have  seen,  and  as  an  ordinarily  pru- 
dent and  careful  man,  ought  to  have  seen  the  wire,  he  was  guilty  oi 
contributory  negligence  and  can  recover  nothing  in  this  case. 

INSTRUCTION  —  CREDIBILITY  OF  WITNESS.  —  An  instruction,  aftei 
stating  the  method  of  impeaching  a  witness,  further  stating  that  if  the 
jury  believed  plaintiff's  general  reputation  for  truth  and  veracity  in  the 
community  in  which  he  lived  was  bad,  they  had  a  right  to  disregard  his 
testimony,  but  were  not  bound  to  disregard  it,  was  proper. 
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Appeal  from  District  Court,  Hardin  County. 

Action  at  law  to  recover  damages  for  personal  injuries  said  to 
have  been  received  by  plaintiff  while  passing  along  a  street  in  the 
defendant  town.  Trial  to  a  jury;  verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed, 

J.  H.  Scales,  Bryson  &  Brvson,  and  Huff  &  Huff,  for  appellant. 

W.  R.  Williams,  Albrook  &  Lundv,  and  F.  H.  Noble,  for  ap- 
pellee. 

Deemer,  J.  —  Plaintiff  claims  that,  while  chasing  his  cow  over 
one  of  the  streets  in  the  defendant  town,  he  ran  against  a  guy  wire 
to  a  horizontal  trapeze  bar  which  had  been  erected  upon  the  prop- 
erty of  one  Drake  in  such  a  manner  as  that  the  guy  wire  extended 
from  the  top  of  one  of  the  uprights  of  the  trapeze  out  into  one  of 
the  streets  of  defendant  town,  where  it  was  fastened  to  a  stake 
driven  into  the  ground,  and  that  as  a  result  thereof  he  was  thrown 
upon  the  frozen  ground  and  received  very  serious  injuries  to  his 
body,  head,  and  spine.  The  negligence  charged  against  the  city  is 
that  it  permitted  this  dangerous  appliance  to  remain  in  the  street 
after  knowledge  of  its  presence,  or  for  such  a  length  of  time  as 
that  in  the  exercise  of  ordinary  care  and  prudence  .it  should  have 
known  of  and  removed  the  same  before  the  accident  occurred. 
Plaintiff  pleaded  his  freedom  from  contributory  negligence,  and 
offered  testimony  to  show  the  nature  of  his  injuries,  which  he 
claimed  were  very  serious  and  permanent.  'Defendant  interposed 
the  usual  defenses,  and  in  addition  thereto  introduced  evidence  to 
show  that  plaintiff  did  not  fall  over  the  wire  as  claimed ;  and  that 
his  supposed  injuries  were  imaginary  or  simulated.  The  case  was 
submitted  to  a  jury  under  instructions  of  which  some  general  com- 
plaints are  made,  resulting  in  a  verdict  for  defendant  This  appeal  is 
from  the  judgment  rendered  thereon. 

Appellant's  chief  complaints  are  of  the  instructions  given  by  the 
trial  court.  It  is  said  that  they  made  prominent  every  point  available 
as  a  defense,  and  obscured  and  disparaged  plaintiff's  cause  of  action. 
This  complaint  is  unfounded.  The  instructions  are  the  usual  ones 
given  in  such  cases,  and  we  need  not  set  them  out  in  extenso.  Suffice 
it  to  say  that  they  were  fair  to  both  parties,  and  as  we  shall  see 
were  accurate  statements  of  the  law.  There  is  some  repetition  in 
them  as  to  what  it  was  necessary  for  plaintiff  to  establish  in  order 
to  show  liability  on  the  part  of  the  town,  but  the  rule  announced 
was  clearly  correct,  and  the  mere  repetition  thereof  was  not  preju- 
dicial to  plaintiff.  The  repetition  complained  of  was  with  reference 
to  the  degree  of  care  required  of  the  defendant,  and  was  stated  so 
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that  the  different  aspects  of  the  case  might  be  fully  comprehended  by 
the  jury.  In  the  last  instruction  it  was  merely  an  introductory  state- 
ment, and  was  necessary  to  a  complete  statement  of  the  rule  to  the 
jury.    There  was  no  error  here. 

2.  A  part  of  instruction  7  reading  as  follows  is  challenged :  "  If 
tinder  all  the  circumstances  surrounding  him  (plaintiff)  he  could 
readily  have  seen,  and  as  an  ordinarily  prudent  and  careful  man 
ought  to  have  seen,  the  wire  over  which  he  claims  to  have  fallen, 
then  he  was  guilty  of  contributory  negligence,  and  he  can  recover 
nothing  in  this  case."  It  is  scarcely  necessary  to  cite  any  authorities 
in  support  of  this  instruction.  But  see,  Cressy  v.  Postville,  59  Iowa, 
62,  12  N.  W.  Rep.  757;  Tuffree  v.  State  Center,  57  Iowa,  538,  11 
N.  W.  Rep.  I ;  Munger  v.  City,  56  Iowa,  216,  9  N.  W.  Rep.  192; 
Langhammer  v.  City,  99  Iowa,  295,  68  N.  W.  Rep.  688.  The  trial 
court  submitted  this  special  interrogatory,  to  which  the  jury  made 
answer  as  shown :  "  With  the  exercise  of  ordinary  care  and  dili- 
gence ought  plaintiff  to  have  seen  the  wire  over  which  he  fell? 
Answer:  Yes."  As  the  instruction  was  correct,  plaintiff  has  no 
just  cause  of  complaint  of  this  interrogatory.  If  there  was  any 
prejudice,  it  was  to  defendant,  in  that  the  court  in  this  question 
assumed  that  plaintiff  fell  over  the  wire,,  which  was  a  matter  in 
dispute.  There  was  no  error  in  submitting  the  interrogatory.  Jones 
V.  Shelby  Co.,  124  Iowa,  555,  100  N.  W.  Rep.  520,  relied  upon  by 
appellant,  does  not  hold  to  the  contrary. 

3.  Testimony  was  adduced  by  defendant  for  the  purpose  of  im- 
peaching the  plaintiff  who  was  a  witness  on  his  own  behalf;  and 
the  District  Court  instructed  with  reference  thereto  as  follows: 
"'  Some  evidence  has  been  introduced  tending  to  impeach  the  plaintiff 
as  a  witness.  One  of  the  recognized  methods  of  impeaching  a  wit- 
ness is  to  prove  that  his  general  reputation  for  truth  and  veracity 
is  bad  in  the  community  in  which  he  lives.  This  must  be  proved  by 
witnesses  who  are  acquainted  with  his  general  reputation  in  the 
community  in  that  respect.  The  opposing  party  may  contradict 
such  testimony  by  introducing  other  competent  witnesses  to  testify 
that  his  reputation  in  such  community  is  not  bad.  If  you  believe 
from  the  evidence  in  this  case  that  plaintiff's  general  reputation 
for  truth  and  veracity  is  bad  in  the  community  in  which  he  lives, 
then  you  have  a  right  to  disregard  his  testimony  as  a  witness  as 
being  unworthy  of  belief.  But  you  are  not  bound  to  disregard  it. 
It  is  for  you  to  say,  in  the  light  of  all  the  facts  and  circumstances 
in  the  case,  whether  any  or  all  of  his  testimony  is  unworthy  ol 
helief ,  and  you  will  give  it  such  weight  as  you  deem  it  entitled  to,  or 
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none,  if  en'titled  to  none."  This  instruction  is  criticised.  That  it 
announces  a  correct  proposition  of  law  is  manifest  from  the  read- 
ing thereof. 

4.  Newly  discovered  evidence  was  relied  upon  in  plaintiff's  mo- 
tion for  a  new  trial.  This  testimony  had  reference  to  the  fact  that 
plaintiff  fell  over  the  wire  as  claimed  by  him,  and  did  not  go  to  the 
question  of  his  (plaintiff's)  care.  In  view  of  the  answer  to  the 
special  interrogatory,  it  is  evident  that  plaintiff  was  defeated  on  the 
ground  of  contributory  negligence.  If  the  newly  discovered  evidence 
had  been  introduced  upon  the  trial  it  could  not  have  changed  the 
result,  as  it  had  no  bearing  upon  the  question  of  plaintiff's  conduct 
at  the  time  he  claims  to  have  been  injured.  Moreover  the  evidence 
was  purely  cumulative  in  character. 

5.  Lastly,  it  is  argued  that  the  verdict  is  without  support  in  the 
evidence  and  is  contrary  thereto.  There  was  a  decided  and  sharp 
conflict  in  the  evidence  on  nearly  every  proposition  in  the  case. 
Defendant  introduced  evidence  tending  to  show  that  no  part  of  the 
trapeze  was  in  the  street,  that  plaintiff  did  not  in  fact  fall  over  any 
wire,  but  that  he  received  his  injuries  in  another  manner,  and  that 
he  did  not  suffer  any  injuries  as  a  result  of  his  fall,  even  conceding 
that  he  fell  over  the  wire.  These  matters  were  all  for  the  jury,  and 
with  its  findings  we  are  not  justified  in  interfering.  The  burden  was 
upon  plaintiff  to  show  his  freedom  from  contributory  negligence. 
As  to  this  he  did  no  more  than  state  how  the  accident  occurred. 
The  defect  in  the  street,  if  there  was  one,  was  in  plain  sight,  and 
plaintiff  gave  no  excuse  for  not  seeing  it.  He  did  not  testify  that 
he  was  looking  to  see  where  he  was  going,  or  that  he  was  exercising 
any  of  his  senses  at  the  time  he  claims  to  have  fallen  over  the  wire. 
The  trial  court,  in  passing  upon  the  motion  for  a  new  trial,  said  in 
effect  that  plaintiff  had  not  in  his  opinion  shown  freedom  from 
contributory  negligehce.  The  jury  so  found,  and  with  its  conclu- 
sion we  are  content. 

No  prejudicial  error  appears,  and  the  judgment  is  affirmed. 
Weaver,  J.,  taking  no  part. 
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CONNOLLY  V.  DE8  MOINES  INVESTMENT  CO. 

« 

Supreme  Court,  Iowa,  December,  1905. 


MASTER  AND  SERVANT  —  CARE  OF  BUILDING  DELEGATED  TO 
ARCHITECT.  —  The  duty  of  exercising  reasonable  care  for  the  safety 
of  the  public  is  an  absolute  duty  which  rests  on  the  owner  of  fixed 
property,  and  if  he  delegates  this  duty  to  an  agent  or  servant  he  is 
answerable  for  the  negligence  of  such  agent  or  servant  qnder  the  rule 
of  respondeat  superior,  though  care  was  exercised  in  the  selection  of  the 
subordinate. 

PEDESTRIAN  STRUCK  BY  WINDOW  CAP  THAT  FELL  FROM 
BUILDING— BURDEN  OF  PROOF  OF  NEGLIGENCE.  —  Where 
the  plaintiff  while  walking  on  the  sidewalk  in  front  of  defendant's  build- 
ing was  struck  by  a  cast-iron  window  cap  that  fell  therefrom,  the  jury 
were  told  that  the  burden  was  on  the  plaintiff  to  show  not  only  the 
negligence  of  defendants,  but  his  own  freedom  from  negligence,  and 
further,  that  when  a  part  of  a  building  falls,  without  apparent  cause,  and 
an  injury  results,  proof  thereof  raises  a  presumption  of  negligence  on 
the  part  of  the  owners  was  not  erroneous  as  shifting  the  burden  of  proof 
to  defendants  to  prove  entire  freedom  from  negligence. 

Appeal  from  District  Court,  Polk  County. 

Suit  to  recover  damages  for  personal  injuries.  There  was  a 
judgment  for  the  defendants,  from  which  the  plaintiff  appeals. 
Reversed. 

James  A.  Merritt  and  W.  A.  Connolly,  for  appellant 

Dudley  &  Coffin,  for  appellees. 

Sherwin,  Ch.  J.  —  The  defendants  are  the  owners  of  a  four- 
story  building  situated  at  the  comer  of  Fourth  and  Walnut  streets 
in  the  city  of  Des  Moines,  While  passing  along  the  sidewalk  in 
front  of  the  building,  the  plaintiff  was  struck  and  injured  by  a  cast- 
iron  window  cap  that  fell  from  one  of  the  upper  windows  of  the 
building  to  the  walk.  The  case  was  tried  to  a  jury,  and  a  verdict 
was  returned  for  the  defendants.  The  appellant's  principal  com- 
plaint is  of  the  instructions  given  to  the  jury,  and  to  this  complaint 
we  shall  first  direct  our  discussion  without  specifically  noticing  each 
of  the  thirteen  instructions  assailed.  The  thought  running  through 
the  instructions  as  a  whole,  is  that  the  defendants  were  bound 
to  exercise  reasonable  care  and  skill  only,  while  the  appellant  con- 
tends that  the  law  imposes  a  higher  degree  of  care  in  this,  that  it 
requires  a  continuing  duty  of  inspection.  It  is  the  general  rule  in 
this  country  that  the  owner  of  a  building  is  held  to  the  exercise  oi 
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reasonable  care  and  skill  only,  and  that  he  is  not  an  insurer  of  the 
safe  condition  of  his  building.  2  Shearman  &  Redfield  on  Neg.  (5th 
ed.)  sec.  702;  i  Thompson  on  Neg.  sec.  1058.  What  action  on  the 
part  of  the  owner  shall  be  necessary  to  constitute  the  reasonable 
care  required  by  the  law  cannot  well  be  determined,  as  a  matter  of 
law  applicable  to  all  cases.  It  may  safely  be  said,  however,  that 
where  a  building  is  so  situated  as  to  be  a  menace  to  travel  on  a 
public  street,  if  it  becomes  dangerous  from  faulty  construction  or 
other  cause,  a  continuing  duty  of  inspection  may  exist,  and  unless 
the  owner  has  discharged  this  duty,  he  may  not  have  exercised  the 
reasonable  care  required  by  the  law.  This  rule  does  not  require  such 
an  inspection  as  shall  make  the  owner  an  insurer  of  the  safety  of 
the  building,  but  requires  a  reasonable  inspection  from  time  to 
time,  and  if  this  duty  has  been  performed,  he  is  not  liable  for  a  defect 
which  was  not  discovered  in  time  to  repair  it  before  the  accident 
Thompson,  supra,  and  cases  cited. 

The  defendants  had  the  building  examined  by  an  architect  in 
December,  1900,  and  he  did  not  discover  or  learn  of  any  defect  in 
the  window  cap.  On  this  branch  of  the  case  the  court  instructed 
that  if  it  was  found  that  the  defendants  in  **  employing  said  architect, 
and  having  said  inspection  and  examination  made,  did  what  a 
reasonable,  careful,  and  prudent  person  should  do  under  the  circum- 
stances, then  they  fully  performed  their  duty  in  this  respect,  and 
are  not  liable  if  said  cap  fell  because  of  any  defect  in  its  construc- 
tion or  condition  which  existed  at  that  time,  and  was  not  discovered 
or  ascertained  by  said  examination  or  inspection."  We  think  there 
was  error  in  this  instruction.  It  told  the  jury,  in  substance,  that 
if  the  defendants  exercised  ordinary  care  in  the  employment  of  an 
architect,  they  would  not  be  liable,  no  matter  how  negligent  the 
architect  may  have  been  in  making  the  inspection.  This  was  in 
effect  an  application  of  the  rule  relating  to  independent  subcon- 
tractors. The  duty  of  exercising  reasonable  care  for  the  safety 
of  the  public  is  an  absolute  duty  which  rests  upon  every  owner  oJ 
fixed  property,  and  if  he  delegates  this  duty  to  an  agent  or  servant, 
he  is  answerable  for  the  negligence  of  that  agent  or  servant,  under 
the  rule  of  respondeat  superior.  He  cannot  shift  the  responsibility 
by  exercising  care  in  the  selection  of  his  servant,  Thompson  on 
Neg.  1059,  1060;  Wilkinson  v.  Detroit  Steel  Wks.,  73  Mich.  405,  41 
N.  W.  Rep.  490. 

The  trial  court  instructed  that  the  burden  was  on  the  plaintifl 
to  show,  not  only  the  negligence  of  the  defendants,  but  his  own 
freedom  from  contributory  negligence.    The  jury  was  further  told 
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that  when  a  "building  or  a  part  thereof  falls  without  apparent 
cause,  and  an  injury  results  therefrom,  proof  of  the  accident  and 
injury  raises  a  presumption  of  negligence  on  the  part  of  the  own- 
ers." There  is  no  controversy  between  counsel  as  to  the  rule 
thus  announced,  but  the  appellant  contends  that  it  shifted  the  burden 
of  proof  and  required  the  defendants  to  prove  their  freedom  from 
iicgligence  on  the  whole  case.  The  position  cannot  be  maintained, 
however.  A  presumption  of  this  kind  does  no  more  than  to  re- 
lieve the  plaintiff  from  going  forward  with  his  evidence  of  the 
defendants'  negligence  until  the  defendant  has  produced  his  evidence 
on  the  subject.  It  has  the  force  and  effect  of  a  prima  facie  case, 
and  nothing  more.  If  there  be  no  evidence  rebutting  the  presump- 
tion it  may  be  sufficient  to  sustain  the  party  in  whose  favor  it 
arises,  but  it  does  not  shift  the  burden  of  proof,  i  Elliott  on 
Evidence,  91-93 ;  Wigmore  on  Evidence,  sees.  2489,  2490. 

The  plaintiff  attempted  to  prove  by  the  witness  Cross  that  the 
window  cap  which  fell  was  improperly  fastened  to  the  building,  and 
was  insecure ;  but  he  was  not  allowed  to  do  so,  at  least  not  as  fully 
as  he  should  have  been.  In  many  instances,  but  not  in  all,  the  ques- 
tions also  included  the  window  caps  generally,  the  plaintiff  evidently 
proceeding  on  the  theory  that  he  could  show  the  condition  of  all 
parts  of  the  building,  for  the  purpose  of  proving  the  defendant's 
negligence  in  the  matters  charged.  Some  of  the  testimony  offered^ 
however,  should  have  been  received.  In  conclusion  we  have  to  say 
that  the  appellant's  brief  makes  no  pretense  of  complying  with  the 
fifth  subdivision  of  section  54  of  the  rules  of  this  court,  and  in 
consequence  thereof  we  may  have  overlooked  some  important  point 
discussed  somewhere  in  the  argument.  What  we  have  said  indi- 
cates our  view  of  the  law  governing  the  most  important  feature  of 
the  case,  and  as  the  many  other  errors  complained  of  are  not  likely 
to  arise  on  a  retrial,  we  need  not  discuss  them. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


ANDREWS  V.  CHICAGO  &  G.  W.  R.  CO. 

Supreme  Court,  Iowa,  December,  1905* 


RAILROADS  —  MASTER  AND  SERVANT  —  FOREMAN  —  HAND 
CAR  NOT  REMOVED  FROM  TRACK  SOON  ENOUGH.  —  Where 
it  appeared  that  the  plaintiff  was  employed  as  a  section  hand  and  that 
when  a  train  was  seen  approaching  a  hand  car  upon  which  plaintiff  and 
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others  were  going  to  their  work  they,  under  the  direction  of  the  fore* 
man,  proceeded  to  lift  the  hand  car  from  the  track  and  carry  it  to  the 
side  thereof,  and  wliile  doing  so  plaintiff  was  injured  by  a  fellow-em- 
ployee stumbling  and  throwing  the  weight  of  the  hand  car  on  plaintiff 
and  injuring  him;  the  delay  of  the  foreman  in  failing  to  order  sooner 
the  removal  of  the  hand  car  was  not  the  proximate  cause  of  the  injury. 

DAMAGES  —  EARNING  CAPACITY  OF  MINOR.  — The  plaintiflF  bein^ 
a  minor,  it  was  not  incompetent  to  permit  proof  of  his  earning  capacity 
prior  to  the  accident  in  order  to  assess  his  compensation  for  impairment 
of  earning  capacity  after  reaching  majority. 

Appeal  from  District  Court,  Chickasaw  County. 

Action  at  law  to  recover  damages  for  an  alleged  personal  in- 
jury. Verdict  and  judgment  for  plaintiff,  and  defendant  appeals* 
Reversed. 

D.  J.  Lenehan,  F.  F.  Swale,  and  C.  W.  Reed,  for  appellant. 

Springer,  Clary  &  Condon,  for  appellee. 

Weaver,  J.  —  The  plaintiff,  a  minor  in  his  eighteenth  year,  was 
employed  by  the  defendant  as  a  section  or  track  hand,  in  which 
service  he  had  been  engaged  several  months  at  the  time  of  the  in- 
jury complained  of.  Under  the  direction  of  his  foreman,  plaintiff, 
with  three  other  workmen,  boarded  a  hand  car  at  one  of  the  stations 
on  defendant's  road  to  go  to  their  work  at  a  point  some  two  or  three 
miles  distant.  A  train  from  the  opposite  direction,  then  about  due, 
was  late,  and  did  not  appear  in  sight  until  the  party  had  nearly 
reached  their  destination,  when  its  near  approach  made  it  necessary 
to  clear  the  track.  The  hand  car  was  then  stopped,  and,  a  track  jack 
and  other  tools  which  they  had  been  carrying  having  been  thrown 
off,  the  four  men,  acting  under  the  orders  of  the  foreman,  lifted 
the  car  and  carried  it  to  the  side  of  the  track.  The  road  at  this 
point  was  graded  up  about  two  feet,  and  in  carrying  the  car  down 
the  slope  one  of  the  men  stumbled  and  fell,  or  permitted  the  handle 
to  slip  from  his  hand.  The  extra  weight  thus  suddenly  cast  upon 
the  plaintiff  had  the  effect  to  bring  his  hand  down,  catching  and 
crushing  or  breaking  his  finger  between  the  handle  of  the  car  and 
the  track  jack,  which  was  lying  on  the  ground.  He  also  claims  to 
have  received  at  the  same  time  an  injury  to  his  right  side.  The 
allegation  of  negligence  upon  which  a  recovery  is  sought  is  in  sub- 
stance that  the  foreman  and  his  assistants  did  not  exercise  due  care 
in  stopping  the  hand  car  in  time  to  remove  it  from  the  track  without 
danger  of  injury,  and  thus,  by  permitting  said  car  to  remain  upon 
the  track  until  a  collision  was  imminent,  rendered  it  necessary  to 
put  forth  great  exertion  to  avoid  such  accident.  It  is  also  alleged 
that  a  convenient  and  safe  place  was  offered  at  which  the  hand 
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car  could  have  been  safely  removed,  but  the  foreman  failed  to  avail 
himself  of  it  and  continued  to  propel  the  car  along  the  track  until 
they  were  forced  to  remove  it  at  an  unsuitable  and  dangerous  place 
for  that  purpose.  The  defendant  takes  issue  upon  all  the  material 
allegations  of  the  petition.  There  was  a  verdict  in  plaintiff's  favor 
for  $1,200,  and  from  the  judgment  rendered  thereon  this  appeal  is 
prosecuted. 

I.  There  is  no  evidence  in  the  record  to  support  a  finding  that 
the  place  where  the  hand  car  was  stopped  and  lifted  from  the  track 
was  in  itself  unsuitable  or  dangerous  for  that  purpose.  The  obvious 
danger  to  which  the  crew  was  exposed  was  from  the  approaching 
train,  and  the  negligence,  if  any,  consisted  in  permitting  its  too 
near  approach  before  clearing  the  track.  Assuming  then  that  this 
charge  of  negligence  has  been  sufficiently  established,  is  there  any 
evidence  that  such  negligence  was  the  proximate  cause  of  the  ap- 
pellee's injury?  After  a  careful  reading  and  re-reading  of  the 
record  we  are  forced  to  the  conclusion  that  this  question  must  be 
answered  in  the  negative.  There  was  no  collision  between  the  train 
and  the  hand  car ;  the  car,  tools,  and  men  were  safely  clear  of  the 
track  before  the  train  passed ;  the  removal  of  the  car  by  four  men, 
each  lifting  a  comer,  was  the  usual  method  employed  for  that  pur- 
pose, and,  unless  it  be  in  delaying  the  act  too  long,  there  was 
nothing  in  the  act  itself  or  in  the  method  of  its  execution  to  mark  it 
as  an  exception  to  the  universal  practice  of  the  average  section  crew 
which  stops  its  hand  car  and  removes  it  from  the  track,  for  the 
passing  of  a  train.  The  clear  and  practically  undisputed  showing 
is  that  the  car  was  being  removed  with  considerable  haste,  and  in 
carrying  it  down  the  slope  of  the  grade  one  of  the  men,  one  Wassen- 
dorf,  lost  his  grip  upon  the  handle  by  which  he  was  lifting,  and 
thus  caused  the  injury  to  appellee.  Now  it  seems  perfectly  clear 
that,  tmless  the  slipping  of  the  car  handle  from  Wassendorfs  hands 
is  shown  to  have  been  the  natural  and  proximate  result  of  the  fore- 
man's negligence  in  not  sooner  ordering  or  permitting  the  removal 
of  the  car  from  the  track,  then  an  essential  link  in  the  chain  of 
proof  is  lacking,  and  the  recovery  cannot  be  upheld.  Wassen- 
dorf  himself  testified  on  behalf  of  plaintiff,  and  after  describing  how 
the  four  men,  each  lifting  a  comer  of  the  car,  carried  it  down  the 
slope  of  the  grade,  adds :  "  I  hung  on  as  good  as  I  could.  My 
fingers  slipped  and  the  car  went  down.  •  Jimmie  [appellee]  got  the 
weight  of  the  car  on  our  end.  *  *  *  We  just  got  it  off  and 
that  was  all  when  the  train  passed.  As  we  were  taking  the  car  off 
Jimmie  kind  of  stumbled  and  brought  the  weight  down,  and  the 
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jack  was  laying  there,  and,  of  course,  he  happened  to  get  his  hand 
right  between  the  jack  and  the  hand  car."  On  cross-examination 
he  says:  ''I  just  accidentally  stumbled  and  don't  know  what  I 
stumbled  on.  I  had  to  let  go  with  one  hand  when  I  stumbled.  It 
was  my  stumbling  that  caused  me  to  lose  my  hold  on  the  car." 
As  a  witness  in  his  own  behalf  the  plaintiff  says :  "  We  grabbed 
the  car,  picked  up  the  car,  and  carried  it  down  the  dump,  and  in 
carrying  it  down  Wassendorf*s  hand  slipped,  and  he  sort  of  stag- 
gered and  threw  the  weight  on  me,  and  I  went  down  with  the  car." 

All  the  other  testimony  is  consistent  with  these  statements.  But 
by  what  process  of  reasoning  are  we  to  find  that  the  stumbling  of 
Wassendorf  or  the  slipping  of  the  car  handle  from  his  hand  is  di- 
rectly or  proximately  attributable  to  the  failure  of  the  foreman 
to  order  a  stop  a  minute  sooner,  or  a  few  hundred  feet  further 
back?  True,  the  injury  to  plaintiff  was  one  of  a  series  of  events 
attending  the  movements  of  the  crew  under  the  direction  of  the 
foreman.  In  order  of  time,  it  follows  the  alleged  act  of  negligence, 
but  this  in  itself  is  not  sufficient.  The  argument  "  post  hoc,  propter 
hoc''  is  alluring,  but  illogical.  The  relation  of  effect  to  an  alleged 
cause  must  be  established  by  something  more  substantial  than  the 
mere  order  of  occurrence.  Nor  is  it  enough  to  say  that,  had  the  car 
been  sooner  stopped  and  removed  from  the  track,  it  is  probable 
plaintiff  would  not  have  been  injured.  It  could  be  said  with  equal 
force  that,  had  the  crew  never  left  the  station  on  the  morning  in 
question,  this  particular  accident  could  not  have  happened.  Into 
this  consideration  of  the  dependence  or  relation,  near  or  remote, 
of  every  human  act  and  experience  upon  all  other  human  acts 
and  experiences  no  man  can  enter  without  becoming  involved 
in  inextricable  confusion.  For  the  purposes  of  the  law  of 
negligence  we  must  first  test  the  particular  act  complained 
of  by  the  recognized  rules  of  care,  and,  if  the  test  indicates  negli- 
gence, we  then  inquire  whether  such  negligent  act  or  omission  is 
the  proximate  cause  of  the  alleged  injury,  and,  if  so,  and  there  is 
an  absence  of  contributory  fault  on  plaintiff's  part,  he  may  recover. 
When  a  cause  is  in  the  legal  sense  "  proximate  "  is  not  always  easy 
of  statement  or  definition,  but  it  has  been  the  subject  of  too  fre- 
quent consideration  in  our  recent  decisions  to  justify  further  attempt 
in  that  line  at  this  time.  Watters  v.  Waterloo,  126  Iowa,  199,  loi 
N.  W.  Rep.  871 ;  Burk  zk  Creamery  Package  Q>.,  126  Iowa,  730, 
102  N.  W.  Rep.  793 ;  Horn  v.  R.  R.  Co.,  124  Iowa,  281,  99  N.  W. 
Rep.  1068;  Phinney  v.  R.  R.  Co.,  122  Iowa,  494,  98  N.  W.  Rep.  358. 

If  the  negligent  act  directly  and  without  the  intervention  of  any 
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other  efficient  agency  produces  the  result  complained  of,  or  if  it 
sets  in  motion  forces,  otherwise  quiescent,  from  which  one  effect 
naturally  and  logically  produces  another,  constituting  an  unbroken 
connection  between  the  wrongful  act  and  the  injury,  "  a  continuous 
succession  of  events  so  linked  together  as  to  make  a  natural  whole," 
then,  under  the  rule  of  the  cases,  the  original  act  may  be  called 
the  proximate  cause  of  the  harmful  result,  and  the  party  chargeable 
therewith  be  held  for  damages.  In  the  case  before  us  we  are  unable 
to  trace  this  causal  connection  between  the  alleged  negligence  in 
approaching  too  closely  to  the  oncoming  train  and  plaintiff's  hurt. 
True  the  witnesses  show  that  the  crew  was  required  to  act  promptly 
and  with  dispatch  to  avoid  a  collision,  but  none  say,  directly  or  in- 
directly, that  this  circumstance  was  the  cause  of  Wassendorf's 
failure  to  hold  up  his  comer  of  the  car  with  the  resultant  crushing 
of  appellant's  finger.  Nor  is  anything  shown  from  which  this  in- 
ference may  be  legitimately  drawn.  Promptitude  and  dispatch  are 
necessary  and  unavoidable  features  of  railway  service  in  all  its 
branches,  where  the  employee  is  or  may  be  exposed  to  dangers 
from  swiftly  moving  trains.  The  liability  of  a  fellow-workman  to 
stumble  or  fall,  or  to  lose  his  grasp  upon  a  tool  or  heavy  material 
which  he  carries  or  lifts  in  the  course  of  his  employment,  can  be 
fully  guarded  against  by  no  degree  of  care,  and,  to  the  extent  that 
such  risks  are  naturally  incident  to  properly  regulated  service,  they 
are  assumed  by  the  employee.  We  find  nothing  in  the  record  which 
serves  to  relieve  the  plaintiff's  case  from  the  operation  of  this  rule. 

2.  The  court  instructed  the  jury  that  in  estimating  the  plaintiff's 
damages  they  could  consider  the  expenses  incurred  by  him  for 
medical  aid  and  treatment,  and  error  is  assigned  upon  this  instruc- 
tion. As  plaintiff  was  a  minor  not  shown  to  have  been  emancipated, 
this  objection  would  be  good,  if  made  in  time  (see  Newbury  v. 
Manufacturing  Co.,  lOO  Iowa,  441,  69  N.  W.  Rep.  743,  62  Am.  St. 
Rep.  582)  ;  but  the  testimony  was  admitted  without  objection,  and 
the  court  was  not  thereafter  asked  to  withdraw  it  from  the  jury. 
Under  such  circumstances  the  right  to  raise  the  question  on  appeal 
is  waived.  While  the  plaintiff's  parents  were  primarily  liable  for 
the  physician's  services,  there  was  also  at  least  a  secondary  liability 
therefor  resting  upon  the  plaintiff,  notwithstanding  his  minority 
(Code,  sec.  3189) ;  and,  in  the  absence  of  an  objection  on  the  part 
of  the  defendant,  there  was  no  reversible  error  in  permitting  the 
jury  to  consider  the  expenses  thus  incurred. 

Complaint  is  made  of  the  admission  of  evidence  as  to  the  capacity 
of  the  plaintiff  to  earn  money  prior  to  his  injury.     If  admitted  or 
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used  to  enable  plaintiff  to  recover  for  loss  of  time  prior  to  the  trial 
in  the  lower  court,  the  objection  is  well  founded ;  for  payment  for 
services  rendered  while  still  an  unemancipated  minor  was  due  to  his 
parents  or  guardian  and  not  recoverable  at  his  personal  suit.  The 
contention  that  plaintiff  could  not  recover  for  time  lost  prior  to  the 
trial  below  is  of  course  well  founded,  and  testimony  to  establish 
such  a  claim  could  not  be  admitted  without  error.  It  appears,  how- 
ever, that  plaintiff  was  insisting  that  his  injuries  were  of  a  per- 
manent character,  and  upon  that  theory  we  think  proof  of  his  earn- 
ing capacity  prior  to  the  accident  was  competent  and  material,  not 
as  a  basis  of  recovery  for  time  already  lost,  but  as  a  pertinent  fact 
to  be  considered  in  assessing  his  compensation,  if  entitled  to  any, 
for  the  impairment  of  earning  capacity  after  reaching  his  majority. 

Many  other  exceptions  to  rulings  upon  the  introduction  of  testi- 
mony and  to  the  instructions  given  the  jury  have  been  argued  by 
counsel,  but  we  cannot  extend  this  opinion  for  their  consideration  in 
detail.  We  have  examined  each  in  the  light  of  the  record  presented 
and  the  briefs  of  counsel,  and  find  no  error  of  which  appellant  can 
justly  complain. 

For  the  reasons  hereinbefore  stated,  a  new  trial  must  be  ordered, 
and  the  judgment  of  the  District  Court  must  therefore  be  reversed. 


MALONEY  V.  BISHOP  &  BRIDGES. 

Supreme  Court,  Iowa,  December,  1905. 


MASTER  AND  SERVANT -PURSUIT  OF  ESCAPED  CHICKEN 
CAUSING  DAMAGE  TO  THIRD  PERSON'S  PROPERTY.  —  Where 
it  appeared  that  the  defendant's  domestic  chicken  escaped  into  a  nearby 
public  park  and  was  pursued  by  their  servant,  who  was  directed  to 
recapture  it,  and  while  being  pursued  away  from  plaintiffs  premises  the 
chicken  suddenly  turned  in  the  opposite  direction,  and  despite  the  efforts 
of  the  servant  to  head  it  off,  it  kept  on,  and  when  near  the  side  of  the 
park  the  chicken  took  to  wing  and  flew  across  the  street  and  against 
plaintiff's  window,  which  was  broken  thereby,  the  defendants  were  not 
liable,  as  such  a  result  could  not  reasonably  have  been  anticipated  from 
the  pursuit  of  the  chicken. 

Appeal  from  District  Court,  Montgomery  County. 

Suit  to  recover  the  value  of  a  window.  There  was  a  directed 
verdict  for  the  defendants,  from  which  the  plaintiff  appeals.  Af- 
firmed, 
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C.  E.  &  P.  W.  Richards,  for  appellant. 

Ralph  Pringle  and  J.  M.  Junkin,  for  appellees. 

Sherwin,  C  J.  —  The  plaintiff  owns  a  building  fronting  a  public 
park  in  the  city  of  Red  Oak,  the  front  of  the  building  being  about 
seventy  feet  from  the  south  side  of  the  park.  At  the  time  in  ques- 
tion the  defendants  occupied  a  building  across  the  street,  east  of 
the  park  and  not  far  from  the  comer  of  the  block.  On  the  nth 
day  of  November,  1901,  a  black  domestic  chicken  escaped  from  law- 
ful confinement  near  the  premises  occupied  by  the  defendants,  and, 
following  the  usual  custom,  strolled  across  the  street  and  into  the 
park.  Whether  the  chicken  escaped  from  the  control  of  the  defend- 
ants is  not  clearly  shown,  nor  does  it  matter  whether  it  did  or  did 
not,  for  they  directed  a  young  man  who  was  in  their  employ  to  catch 
it,  if  possible,  and  to  return  it  to  them.  The  young  man 
found  the  chicken  in  the  park,  near  the  southeast  comer  thereof. 
When  his  purpose  became  apparent  to  the  chicken,  it  started  off 
through  the  park  in  a  northwesterly  direction,  running  altogether 
too  fast  for  its  pursuef.  Most  of  these  little  parks  are  provided 
with  pagodas,  which  are  generally  located  near  the  center,  and  such 
was  the  case  in  Red  Oak.  Towards  this  pagoda  the  chicken  took  its 
course,  with  the  young  man  not  a  very  good  second,  and  when 
within  about  twenty  feet  thereof  it  suddenly  turned  south,  and, 
despite  the  efforts  of  the  boy  to  head  it  off,  it  kept  on,  and  shortly 
before  reaching  the  south  side  of  the  park  it  took  to  wing  and  flew 
across  the  street  and  against  the  plaintiff's  window,  doing  the  dam- 
age complained  of.  No  negligence  on  the  part  of  the  defendants  is 
disclosed  by  the  record.  It  is  not  negligence  per  se  to  chase  a 
domestic  fowl,  even  in  a  city  park.  When  the  boy  was  mnning,  it 
was  going  away  from  the  plaintiff's  premises,  and,  when  it  tumed 
to  go  south,  he  did  all  that  he  could  do  to  prevent  its  further  prog- 
ress in  that  direction.  Such  a  flight  by  a  domestic  chicken  is  so 
very  rare  and  unusual  that  the  result  in  this  case  could  not  reason- 
ably have  been  anticipated,  had  the  pursuit  been  in  the  direction  of 
the  plaintiff's  property.  Poland  v,  Earhart,  70  Iowa,  285,  30  N. 
W.  Rep.  637. 

The  verdict  was  very  properly  directed,  and  the  judgment  is  af- 
firmed. 
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blECKMANN  V.  CHICAGO  &  N.  W.  R.  CO. 

Supreme  Court,  Iowa,  January,  ipo6u 


RAILROADS  —  CARRIER  AND  PASSENGER  — CROSSING  TRACKS 
AT  STATION  TO  TAKE  TRAIN  AND  STRUCK  BY  OTHER 
TRAIN.  —  Although  a  railroad  station  was  so  arranged  that  it  was 
necessary  for  a  passenger  to  cross  the  tracks  in  order  to  take  his  train, 
he  was  not  relieved  for  that  reason  from  the  duty  of  exercising  due 
care,  and  where  the  headlight  of  an  approaching  train  could  be  plainly 
seen  for  a  distance  of  two  miles  before  it  reached  the  station,  and  the 
whistle  was  sounded,  and  the  bell  was  rung,  and  the  passenger  was 
struck  and  killed  by  the  train  as  he  was  crossing  in  front  of  it,  he  was 
guilty  of  contributory  negligence  that  barred  recovery  for  his  death. 

FURNISHING  ESCORT  FOR  PASSENGER.  —  There  was  no  duty  owed 
by  the  railroad  company  to  furnish  an  escort  to  the  passenger  across  the 
tracks. 

Appeal  from  District  Court,  Linn  County. 

Suit  to  recover  damages  caused  by  the  death  of  Frederick  J. 
Dieckmann.  There  was  a  directed  verdict  for  the  defendant,  and 
plaintiff  appeals.    AMrmed, 

Chas.  a.  Clark  &  Son  and  W.  G.  Clark,  for  appellant. 

Grimm,  Trewin  &  Moffit,  Clark  &  McLaughlin,  and  James 
C  Davis,  for  appellee. 

Sherwin,  J.  —  Frederick  J.  Dieckmann  was  killed  by  one  of 
the  defendant's  west-bound  trains  at  De  Witt,  Iowa,  at  about  eleven 
o'clock  at  night.  The  track  of  the  defendant  at  that  point  is  double ; 
the  north  track  being  used  by  the  east-bound  trains,  and  the  south 
track  by  those  going  west.  The  depot  is  north  of  both  tracks,  and 
passengers  going  west  are  required  to  cross  them  to  a  platform 
south  thereof,  from  which  the  west-bound  train  is  boarded.  There 
is  a  planked  way  for  passengers  between  the  depot  platform  and 
the  one  south  of  the  tracks.  On  the  night  of  his  death,  deceased 
went  to  the  station  for  the  purpose  of  taking  the  west-bound  train 
that  was  due  there  at  about  eleven  o'clock.  He  remained  in  the 
depot  until  the  approach  of  the  train  was  announced,  when  he  left 
it  and  started  to  cross  over  to  the  south  platform.  He  was  killed 
by  the  train  that  he  intended  to  take. 

The  appellant  contends  that  the  defendant  was  bound  to  furnish 
a  safe  way  to  the  train  and  to  give  passengers  time  and  opportunity 
to  reach  the  same  in  safety ;  and,  further,  that  it  is  its  duty  to  escort 
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and  direct  them,  if  it  be  reasonably  necessary  to  do  so.  The  first 
two  legal  propositions  are  not  questioned,  and  they  undoubtedly 
state  the  law ;  but  the  evidence  shows  that  ample  time  to  cross  to 
the  south  platform  before  the  arrival  of  the  train  was  given  the 
deceased,  and  that  the  way  was  safe  for  a  person  exercising  ordi- 
nary care,  unless  we  hold,  as  a  matter  of  law,  that  when  double 
tracks  are  used  the  railway  company  operating  them  is  bound  to 
provide  either  an  overhead  crossing  or  an  underground  way.  This 
is  a  matter  for  the  Legislature,  and  not  for 'the  courts.  We  can 
imagine  cases  where  the  duty  of  escorting  a  passenger  to  the  train 
might  arise,  but  this  case  cannot  in  our  judgment  be  brought  within 
such  a  rule.  The  deceased  was  a  vigorous  young  man  in  full  pos- 
session of  his  senses  of  seeing  and  hearing,  and  possessed  also  of 
normal  understanding.  He  was  familiar  with  the  station  in  ques- 
tion and  with  the  passage  of  trains  and  the  manner  of  boarding 
them.  There  were  no  special  circumstances  demanding  an  escort 
over  the  tracks  to  the  south  platform,  and  the  defendant  did  not 
owe  him  the  duty  of  furnishing  one.  Raben  v.  Central  Iowa  R'y 
Co.,  74  Iowa,  738,  3  Am.  Neg.  Cas.  381,  34  N.  W.  Rep.  621. 

It  is  claimed  that  the  train  was  approaching  the  station  at  a  dan- 
gerous rate  of  speed,  and  that  the  question  of  the  defendant's  negli- 
gence on  account  thereof  should  have  been  submitted  to  the  jury. 
There  was  no  ordinance  limiting  the  speed  of  trains  on  the  track  in 
question,  and  the  engineer's  testimony  was  to  the  effect  that  the 
train  was  moving  at  the  rate  of  about  eight  miles  an  hour  when  it 
struck  the  deceased.  While  any  rate  of  speed  is  not  per  se  negli- 
gence, in  the  absence  of  a  controlling  statute  or  ordinance,  it  is 
possible  that  there  was  enough  in  the  whole  record  to  require  the 
submission  of  this  question  to  the  jury,  if  a  finding  thereon  adverse 
to  the  defendant  could  have  warranted  a  verdict  for  the  plaintiff. 
Cohoon  V.  Railway  Co.,  90  Iowa,  169,  57  N.  W.  Rep.  727;  Johnson 
V.  Railway  Co.,  75  Iowa,  158,  39  N.  W.  Rep.  242.  If  the  deceased 
was  guilty  of  contributory  negligence,  however,  there  could  be  no 
recovery,  and  the  verdict  was  properly  directed,  notwithstanding 
the  negligent  rate  of  speed.  The  track  east  of  De  Witt  was  straight 
for  a  long  distance,  and  the  headlight  on  the  engine  of  the  approach- 
ing train  could  be  plainly  seen  from  a  point  two  miles  away  until 
it  reached  the  station.  The  station  whistle  was  sounded,  and  the 
bell  was  continuously  rung  as  the  train  approached.  There  was 
nothing  to  obstruct  the  view  of  the  deceased,  and  had  he  looked  or 
listened  he  could  not  have  failed  to  see  and  hear  the  train  or  to  real- 
ize his  danger  in  attempting  to  cross  the  track  in  front  of  it.    That 
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it  was  his  duty  to  exercise  ordinary  care  to  protect  himself  is  well 
settled.  Although  required  to  cross  these  tracks  for  the  purpose 
of  reaching  the  train  that  he  intended  to  take,  it  was  his  duty  to 
look  and  listen  and  to  exercise  ordinary  care  for  his  own  safety,  and, 
if  he  neglected  to  do  so  and  was  killed  as  a  consequence  of  such 
neglect,  no  recovery  can  be  had  therefor.  Banning  v.  Railway  Co., 
89  Iowa,  76,  56  N.  W.  Rep.  277;  Moore  v.  Railway  Q).,  89  Iowa, 
227,  56  N.  W.  Rep.  430;  Crawford  v.  Railway  Co.,  109  Iowa,  435, 
80  N.  W.  Rep.  si9;*Camp  v.  Railway  Co.,  124  Iowa,  242,  99  N. 
W.  Rep.  735.  The  deceased  was  waiting  for  that  particular  train 
and  had  been  warned  of  its  approach  from  three  to  five  minutes 
before  he  was  killed.  He  was  familiar  with  the  operation  of  trains 
at  that  point,  and  knew  the  track  on  which  his  train  would  pass  the 
station,  and  that  he  must  cross  the  track  before  boarding  it.  The 
train  could  readily  be  seen  and  heard,  and  yet  the  deceased  under- 
took to  cross  the  track  ahead  of  it,  and  in  so  doing  he  was  clearly 
negligent  If  he  failed  to  look  and  listen,  he  was  negligent;  and, 
if,  after  seeing  the  train,  he  undertook  to  cross  in  front  of  it,  he 
was  equally  as  much  at  fault.  Cowles  v.  Railway  Co.,  102  Iowa,  511, 
71  N.  W.  Rep.  580;  Moore  v.  Lindell  Railway,  (Mo.  Sup.)  75  S.  W. 
Rep.  676. 

It  is  further  contended,  however,  that  the  station  agent  under- 
took to  escort  the  deceased  across  the  tracks  to  the  south  platform 
and  led  him  into  danger.  If  this  were  true,  an  entirely  different 
question  would  be  presented  for  determination,  but  there  is  no  evi- 
dence sustaining  the  proposition.  Two  witnesses  saw  the  fatal  acci- 
dent, one  of  whom  testified  that  he  and  the  agent  went  to  the  south 
platform  together  and  were  standing  thereon  waiting  for  the  train 
which  was  then  near.  That  the  deceased  started  across  afterward 
and  fell  on  the  north  track  and  again  on  the  south  track.  That 
when  he  fell  the  second  time  the  agent  went  to  his  assistance,  and 
while  trying  to  get  him  away  from  the  danger  was  himself  killed. 
The  other  witness  who  saw  the  accident  was  the  engineer.  He . 
testified  that  he  got  a  momentary  glimpse  of  the  two  men  just  be- 
fore they  were  struck,  and  that  it  seemed  to  him  that  they  were  both 
running  south,  and  that  the  agent  was  behind  the  other  man.  Giv- 
ing to  the  testimony  of  this  witness  its  fullest  weight  in  favor  of 
the  appellant,  it  is  evident  that  it  does  not  support  his  theory  that  the 
agent  was  escorting  the  deceased  over  to  the  platform.  On  the  other 
hand,  there  was  positive  evidence  that  such  was  not  the  case. 

The  plaintiff  did  not  make  a  case  for  the  jury,  and  the  judgment 
should  be,  and  it  is,  affirmed. 
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BLUMENTHAL  v.  UNION  ELECTRIC  CO. 

Supreme  Court,  Iowa,  January,  igo6. 


STREET  CAR  —  CARRIER  AND  PASSENGER  —  PASSENGER 
FRIGHTENED  BY  ELECTRICAL  DISPLAY  OR  MOTION  OF 
CAR  AND  JUMPING  OFF.  —  In  an  action  for  the  death  of  a  passenger 
who  jumped  from  a  moving  street  car  that  gave  forth  flashes  of  fire  and 
a  hissing  noise  while  descending  a  steep  grade,  and  it  was  not  conclusive 
whether  it  was  the  fright  from  the  electrical  display  of  the  car,  or  the 
high  rate  of  speed  and  its  rocking  motion  that  caused  the  deceased  to 
jump,  it  was  not  error  to  admit  evidence  of  the  rocking  motion  of  the 
car  and  of  irregularities  in  the  track  not  only  on  the  question  as  to  the 
negligence  in  causing  the  electrical  disturbance,  but  as  showing  another 
ground  of  negligence. 

EVIDENCE  — INCOMPETENT  CONDUCTOR.  —  Evidence  that  the  con- 
ductor of  the  car  jumped  therefrom  before  the  deceased  did  was  properly 
admitted  to  show  negligence  in  operating  the  car  with  an  incompetent 
conductor. 

Appeal  from  District  Court,  Dubuque  County. 

Suit  to  recover  damages  for  the  death  of  Mrs.  Delia  BIumenthaL 
There  was  a  judgment  for  the  plaintiff,  from  which  the  defendant 
appeals.    AMrmed. 

HuRD,  Lenehan  &  KiESEL  and  Matthews  &  Frantzen,  for 
appellant. 

McCarthy,  Ken  line  &  Roedell,  for  appellee. 

Sherwin,  J.  —  The  defendant  operated  an  electric  street  rail- 
way in  the  city  of  Dubuque,  and  the  deceased  was  a  passenger  on  its 
car  No.  34,  which  at  the  time  in  question  was  rapidly  descending 
a  steep  grade  on  Dodge  street.  Flashes  of  fire,  accompanied  by 
smoke  and  hissing  noise,  appeared  around  the  forward  switch  in 
the  car,  whereupon  the  deceased  and  others  jumped  from  the  car. 
In  alighting,  the  deceased  received  injuries  which  caused  her  death 
soon  thereafter.  The  court  admitted  testimony  tending  to  -show 
that,  immediately  before  and  at  the  time  the  fire  appeared,  the  car 
was  running  at  a  high  rate  of  speed,  and  that  it  had  a  rocking  or 
bouncing  motion,  and  also  that  the  track  was  uneven.  The  defend- 
ant asked  that  such  evidence  be  limited  to  the  question  of  its  negli- 
gence in  causing  the  fire ;  the  court  refused  to  so  limit  it,  and  error 
is  predicated  on  the  ruling.  It  is,  of  course,  possible  that  the  de- 
ceased may  have  left  the  car  solely  on  account  of  the  fire,  but  the 
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evidence  is  by  no  means  conclusive  on  this  point.  Her  action  may^ 
have  been  influenced  by  the  combination  of  speed  and  flame,  for  both 
of  which  the  defendant  may  have  been  liable.  No  one  can  say 
definitely  as  to  this.  It  was  a  question  for  the  jury  to  determine 
from  all  of  the  facts  and  circumstances  surrounding  her  at  the  time,, 
and  it  was  therefore  entirely  proper  to  submit  for  its  consideration 
all  of  those  facts  and  circumstances.  See  Eginoire  v.  County,  112- 
lowa,  559,  84  N.  W.  Rep.  758. 

Certain  rules  of  the  defendant  regulating  the  speed  of  its  cars, 
down  hill  and  requiring  stops  at  specified  points  were  admitted,  over 
the  defendant's  objection.  No  possible  prejudice  could  have  re- 
sulted from  their  consideration  by  the  jury.  They  did  not  require 
a  higher  degree  of  care  than  is  imposed  by  law,  and,  further,  their 
effect  was  properly  limited  by  an  instruction.  Hart  v.  Railway  Co.^ 
109  Iowa,  631, 80  N.  W.  Rep.  662. 

Evidence  as  to  the  speed  at  which  the  same  car  had  been  run  at  a. 
different  time  and  place  was  admitted,  but  it  was  afterward  with- 
drawn, and  the  jury  directed  not  to  consider  it.  No  prejudice 
appears  from  the  introduction  of  the  testimony,  and  we  will  not 
reverse  on  account  thereof.  State  v.  Booth,  121  Iowa,  710,  97  N. 
W.  Rep.  74;  State  v.  Helm,  97  Iowa  382,  66  N.  W.  Rep.  751. 

There  was  evidence  tending  to  show  that  when  the  fire  appeared 
the  conductor  of  the  car  became  frightened  and  jumped  from  the 
car  before  the  deceased  did,  and  that,  while  the  motoneer  remained 
at  his  post,  he  said  nothing  to  quiet  the  alarm  of  the  passengers. 
The  defendant  asked  that  this  evidence  be  considered  only  on  the 
question  of  the  negligence  of  the  deceased  in  leaving  the  car  when 
she  did,  but  the  request  was  refused,  and  we  think  rightly  so.  It 
was  certainly  competent  to  show  any  act  of  negligence  on  the  part 
of  the  appellant  that  produced  a  condition  apparently  dangerous  to 
passengers ;  and,  if  the  conductor  abandoned  the  car  because  of  hi& 
incompetency  to  deal  with  the  condition  then  existing,  or  because 
of  his  inexperience,  it  was  matter  for  the  jury  to  consider  in  deter- 
mining whether  the  appellant  was  negligent  in  the  operation  of  that 
particular  car  at  the  time.  The  degree  of  care  demanded  by  the  law 
in  cases  of  this  kind  requires  the  employment  of  men  of  experience 
and  competency,  and  a  failure  in  this  respect  is  negligence.  Elec- 
tricity is  a  dangerous  agent,  and  its  use  must  be  attended  with  the 
highest  degree  of  care  and  skill.  But,  notwithstanding  this,  there 
may  be  an  appearance  of  great  danger,  when  in  fact  there  is  no 
danger  at  all.  It  may  be  negligence,  therefore,  to  place  in  charge 
of  a  car  a  person  whose  experience  and  competency  are  so  limited 
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that  he  does  not  know  whether  the  danger  is  real  or  only  apparent. 
Scott  V.  Telephone  Co.,  126  Ipwa,  524,  102  N.  W.  Rep.  432 ;  Bald- 
win V.  Railway  Co.,  68  Conn.  567,  37  Atl.  Rep.  418;  Crisman  v. 
Railway  Co.,  no  La.  640,  34  So.  Rep.  718,  62  L.  R.  A.  747.  H 
an  experienced  and  competent  conductor  would  have  understood 
the  real  condition  when  the  fire  appeared,  and,  exercising  the  care 
required  by  law,  would  have  remained  in  the  car,  and  so  far  as  pos- 
sible would  have  prevented  the  departure  therefrom  of  the  de- 
ceased, the  evidence  complained  of  was  competent  on  the  question 
of  the  appellant's  negligence  in  operating  the  car  with  that  con- 
ductor in  charge  of  it.  Complaint  is  made  because  evidence  was 
received  tending  to  show  the  inexperience  and  incompetency  of  the 
conductor.  What  we  have  already  said  disposes  of  the  material 
question  involved,  for  the  court  instructed  that  such  evidence  would 
be  immaterial,  unless  it  was  found  that  such  incompetency  caused  or 
contributed  to  the  injury. 

For  reasons  heretofore  stated,  there  was  no  error  in  refusing  in- 
structions two,  three,  and  four  asked  by  the  appellant.  The  issues 
were  not  concisely  stated  in  the  general  instruction  thereon,  but 
no  prejudice  resulted  therefrom  because  of  the  other  instructions. 
In  one  of  the  instructions  the  court  said  that  it  was  the  duty  of  the 
defendant  to  transport  the  deceased  safely,  and  this  is  complained  of. 
But  in  the  same  connection  and  instruction  it  was  said  that  it  was 
its  duty  "to  exercise  the  highest  degree  of  skill  and  foresight  to 
protect  the  safety  of  passengers,"  and  that  it  was  "  liable  for  negli- 
gence in  respect  thereto."  The  instruction  as  a  whole,  and  other 
instructions,  stated  the  correct  rule,  and  a  jury  of  average  intelligence 
could  not  have  understood  therefrom  that  the  defendant  was  an 
insurer  of  the  safety  of  its  passengers.  Hutcheis  v.  Railway  Co., 
(Iowa)  103  N.  W.  Rep.  779;  Root  v.  Railway  Co.,  113  Iowa,  675, 
83  N.  W.  Rep.  904;  Pershing  v.  Railway  Co.,  71  Iowa  561,  9  Am. 
Neg.  Cas.  337,  32  N.  W.  Rep.  488.  Other  instructions  are  criticised, 
but  we  find  nothing  therein  requiring  a  reversal  of  the  case.  Nos. 
15  and  20  do  not  in  our  judgment  say  that  it  was  the  absolute  duty 
•of  the  conductor  to  remain  on  his  car  and  to  keep  the  deceased 
thereon.  They  were  both  as  favorable  to  the  appellant  as  it  could 
ask.  Complaint  is  also  made  of  two  or  three  other  matters,  but  a 
careful  examination  of  the  record  convinces  us  that  the  case  was 
tried  without  prejudice  to  the  defendant,  and  that  it  should  be  af- 
firmed. 

The  appellee's  additional  abstract  was  unnecessary,  and  the  ap- 
pellant's motion  to  tax  to  the  appellee  the  cost  of  printing  it,  and  the 
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cost  of  printing  the  appellant's  denial  of  the  same,  and  the  cost 
of  certifying  the  record,  is  sustained. 
The  judgment  is  affirmed. 


CHRIST  V.  WICHITA  GAS,   ELECTRIC  LIGHT  & 

POWER  CO- 

Supreme  Court,  Kansas,  November,  1905. 


CONTRIBUTORY  NEGLIGEN(?k  —  WHEN  QUESTION  FOR  JURY. 
—  I.  Where,  in  a  personal  injury  action,  contributory  negligence  becomes 
material,  and  its  existence  depends  upon  a  conclusion  of  fact  as  to  which 
one  of  two  courses  of  action  the  plaintiff,  in  the  exercise  of  ordinary 
care  for  his  own  protection,  should  have  pursued,  and  the  evidence  is 
such  that  different  minds  might  differ  as  to  the  proper  conclusion,  the 
question  is  for  the  jury,  and  not  for  the  court. 

TRIAL  —  DEMURRER  TO  EVIDENCE.  —  2.  In  such  case,  on  demurrer 
to  plaintiff's  evidence,  if  the  existence  of  such  negligence  determines  the 
plaintiffs  right  of  action  and  depends  upon  which  of  the  two  conclusions 
is  adopted,  it  is  error  to  sustain  the  demurrer. 

MASTER  AND  SERVANT  — FELLOW-SERVANT  — VICE-PRINCI- 
PAL.—  3.  A  foreman  under  whom  workmen  are  employed  is  a  fellow- 
servant  with  the  workmen,  when  engaged  in  accomplishing  with  them  the 
common  task  or  object;  but  when  discharging  or  assuming  to  discharge 
the  duties  toward  the  workmen  which  the  law  imposes  on  the  principal 
he  is  a  vice-principal. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County. 

Action  by  E.  J.  Christ  against  the  Wichita  Gas,  Electric  Light  & 
Power  Company.  There  was  a  judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

The  plaintiff  in  error  brought  this  action,  as  plaintiff,  in  the  Dis- 
trict Court  of  Sedgwick  county  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  through  the  negligence  of  the 
defendant,  its  superintendent,  and  foreman,  while  the  plaintiff,  under 
the  direction  of  the  alleged  foreman,  was  cutting  a  broken  wire  from 
a  pole  in  defendant's  light  line.  A  jury  was  impaneled  to  try  the 
case,  and  the  plaintiff  introduced  his  evidence,  upon  the  conclusion 
of  which  the  defendant  filed  a  demurrer  thereto.  The  demurrer  was 
sustained,  and  judgment  was  rendered  against  the  plaintiff.  To 
reverse  this  ruling  and  judgment  plaintiff  brings  the  case  here. 


/p  AMERICAN  NEGUGENCE  REPORTS.  289 

Adams  &  Adams,  for  plaintiff  in  error. 

Houston  &  Brooks,  for  defendant  in  error. 

Smith,  J.  (after  stating  the  facts.)  — The  plaintiff  makes  nine 
assignments  of  error,  which  may  be  fully  stated  in  one  —  that  the 
court  erred  in  sustaining  the  demurrer  to  plaintiff's  evidence.  If 
this  ruling  was  not  erroneous  the  overruling  of  the  motion  for  a 
new  trial  and  the  judgment  against  the  plaintiff  was  right  So  we 
have  only  to  consider  the  one  question  —  was  the  demurrer  prop- 
erly sustained? 

The  negligence  alleged  is,  i,  in  maintaining  a  rotten  pole  which 
absorbed  water  and  thus  became  a  good  conductor  of  electricity; 
and,  2,  the  failure  to  shut  off  the  electric  current  before  the  plaintiff 
was  directed  to  cut  and  attempted  to  cut  the  wire.  The  defenses 
alleged  were,  i,  that  the  injury  occurred  through  the  contributory 
negligence  of  the  plaintiff ;  and,  2,  if  from  any  other  cause,  through 
the  contributory  negligence  of  a  fellow-servant. 

It  was  admitted  that  the  defendant's  light  plant  was  in  charge 
of  one  Ward  as  superintendent.  There  was  evidence  that  he  was 
also  the  engineer  at  the  power  house,  and  employed  the  men ;  that 
plaintiff  had  worked  for  defendant  some  years  before  Ward  became 
superintendent,  but  was  not  so  working  at  the  time  Ward  assumed 
said  position ;  that  Ward  re-employed  plaintiff,  and  was  informed  by 
plaintiff  that  he  did  not  work  among  the  wires  when  the  current 
was  on;  that  some  time  after  plaintiff  commenced  work  under 
Ward's  employment.  Ward  said  to  plaintiff :  "  Mr.  Evans  is  here. 
He  is  the  foreman  on  your  line.  You  will  look  to  him  for  your 
orders  and  instructions  from  now  on."  That  from  this  time  Evans, 
the  plaintiff,  and  sometimes  a  third  man  did  the  line  work.  That 
on  the  day  of  the  accident,  the  plaintiff  and  Evans  were  called  from 
their  work,  by  a  signal,  to  the  power  house,  and  were  informed  by 
Ward  that  a  wire  was  down  a  short  distance  away.  They  drove 
immediately  to  the  point  indicated,  saw  a  loose  wire,  and  got  out  of 
the  conveyance.  Plaintiff  proceeded  to  put  on  his  "  climbers  "  and 
requested  Evans  to  telephone  to  the  power  house  to  have  the  current 
turned  off,  then  climbed  the  pole  a  little  distance,  and  sitting  on  a 
mail  box  attached  thereto,  awaited  the  return  of  Evans.  A  crowd 
of  people  had  assembled,  but  soon  Evans  reappeared,  and  called 
to  the  plaintiff,  Smd  said,  "All  right,  go  ahead."  Thereupon  the 
plaintiff,  without  stopping  to  investigate  or  to  observe  the  condition 
of  the  wire,  as  to  whether  it  was  "  alive  "  or  "  dead,"  immediately 
ascended  the  pole,  with  his  back  to  the  wire,  and  grappled  the  wire 
with  his  pliers  to  cut  it  loose  from  the  pole  and  instantly  received 
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a  great  shock  of  electricity.  He  was  thus  rendered  unable  to  release 
his  hold  on  the  wire,  and  was  severely  burned  —  was  hung  there  till 
the  current  was  shut  off.  That  there  was  i,ooo  voltage  on  the  cir- 
cuit and  800  voltage  will  kill  —  is  fatal.  The  evidence  also  shows 
that  it  was  very  dangerous  to  attempt  to  cut  a  wire  under  the  cir- 
cumstances shown  when  the  current  was  on.  There  is  some  evi- 
dence that  the  plaintiff  could  by  looking  have  told  that  the  wire 
was  alive  at  the  time  he  started  to  climb  from  the  mail  box,  but  it 
was  shown  to  depend  on  whether  the  end  of  the  wire  was  in  a  wet 
or  dry  place,  which  is  not  proven,  and  whether  or  not  people  stood 
between  him  and  the  end  of  the  wire. 

It  is  contended  that  the  evidence  of  plaintiff  unquestionably 
showed  as  a  question  of  fact  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  that  it  required  no  weighing  of  the  evidence 
to  come  to  this  conclusion;  or,  the  facts  being  admitted  as  shown 
by  the  evidence  most  strongly  in  favor  of  the  plaintiff,  that,  as  a 
proposition  of  law,  there  was  contributory  negligence  on  the  part 
of  plaintiff.  We  hold  neither  of  these  positions  is  tenable.  "  Whether 
negligence  is  shown  is  ordinarily  a  question  for  the  jury:  but 
when  the  facts  are  undisputed  or  are  definitely  found  by  the  jury, 
and  only  one  conclusion  can  be  drawn  therefrom,  it  becomes  a 
question  for  the  court.  U.  P.  R'y  Co.  v,  Lipprand,  5  Kan.  App. 
484,  47  Pac.  Rep.  625 ;  Dewald  v,  K.  C,  Ft.  S.  &  G.  R.  Co.,  44  Kan. 
586,  3  Am.  Neg.  Cas.  447,  24  Pac.  Rep.  iioi.  By  the  demurrer 
to  the  evidence  of  plaintiff  such  evidence  is  admitted  as  true,  but 
it  does  not  follow  that  only  one  conclusion  can  be  drawn  there- 
from. It  still  remains  to  determine,  from  all  the  facts  and  circum- 
stances disclosed  by  this  evidence,  whether  the  plaintiff,  in  the 
exercise  of  ordinary  care  for  his  own  safety,  was  bound  to  determine 
for  himself  if  the  current  was  cut  off  or  whether  he  had  a  right 
to  assume  this  when  his  foreman  shouted  to  him  — ^"  All  right,  go 
ahead."  Different  minds  might  form  different  conclusions  as  to 
what  this  evidence  proves  as  opposing  counsel  have  well  illustrated 
in  their  briefs.    The  conclusion  is  for  the  jury,  not  for  the  court. 

Again,  it  is  urged  that  the  evidence  shows  Evans  to  have  been  a 
fellow-servant,  and,  if  his  negligence  was  the  proximate  cause  of 
the  injury,  the  plaintiff  is  not  responsible.  We  cannot  agree  with 
this  contention.  On  the  contrary  we  think  the  evidence,  viewed  in 
its  most  favorable  light  to  the  plaintiff,  shows  Evans  to  have  been 
acting  as  a  vice-principal  when  he  shouted  to  plaintiff,  "  All  right, 
go  ahead."  The  rule  requiring  a  master  to  furnish  his  servant 
a  reasonably  safe  place  to  work  has  no  iron-bound  limitations  as  to 
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whether  the  place  be  a  permanent  or  a  temporary  one.  If  the  master 
sends  a  servant  to  work  in  a  place  of  danger,  however  temporary, 
Und  the  danger  arises  from  acts  or  omissions  of  other  servants 
against  which  the  servant  has  no  means  of  protecting  himself,  it  is 
the  (luty  of  the  master  to  provide  such  warning^  or  to  take  such 
other  steps  as  may  be  reasonably  necessary  to  safeguard  the  servant 
so  employed,  and  if  another  servant  of  higher  or  lower  degree 
is  delegated  by  the  master  to  such  safeguarding  he  is  performing 
the  functions  of  the  master ;  and,  if  guilty  of  negligence,  the  master 
is  responsible.  Brick  Co.  v.  Shanks,  69  Kan.  306,  76  Pac.  Rep. 
856.  In  this  case  Ward,  who  was  vice-principal,  in  conducting  the 
entire  business  of  the  defendant  in  running  the  plant,  sent  Evans, 
the  foreman  of  the  line,  and  the  plaintiff,  a  lineman,  to  repair  a 
broken  wire,  which  Ward  knew,  or  in  the  exercise  of  reasonable 
care,  should  have  known,  was  a  "  live  "  wire.  Ward  was  al^ 
bound  to  know  that  it  was  very  dangerous  to  adjust  a  live  wire,  and 
that  the  safety  of  the  lineman  required  the  shutting  off  of  the 
current.  The  plaintiff  exercised  the  usual  means  to  have  the  current 
shut  off,  which  probably  should  have  been  done  without  suggestion 
from  him.  The  foreman,  aiding  in  the  performance  of  the  (duty 
of  the  master  in  effect,  told  plaintiff  that  the  current  had  been 
cut  off,  and  ordered  him  to  go  ahead.  If,  as  the  jury  had  a  right 
to  find,  the  plaintiff  was  justified  in  relying  on  this  assurance  with- 
out investigating  the  truthfulness  of  it,  then  the  proximate  cause 
of  the  injury  was  the  negligence  of  Ward  or  Evans,  or  both,  as 
vice-principals.  We  are  not  assuming  that  a  foreman  is  necessarily 
a  vice-principal  as  to  the  men  employed  under  him.  He  is  a  fellow- 
servant  when  laboring  to  accomplish  the  common  object  or  purpose 
of  the  laborers.  He  is  a  vice-principal  when  performing  the  duties, 
or  aiding  to  perform  the  duties,  which,  by  law,  devolve  upon  the 
master.  Brick  Co.  v.  Shanks,  supra;  H.  &  St.  J.  R.  Co.  v.  Fox,  31 
Kan.  586,  15  Am.  Neg.  Cas.  laSn,  3  Pac.  Rep.  320;  Mining  Co.  v. 
Robinson,  67  Kan.  510,  73  Pac.  Rep.  102 ;  Atchison  &  E.  Bridge  Co. 
V.  Miller,  (Kan.)  80  Pac.  Rep.  18. 

The  judgment  of  the  court  below  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  grant  a  new  trial.  All  the  justices 
concurring. 

Vok  XIX  — 16 
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SCHWARZSCHILD  &.  SULZBERGER  CO.  V. 

WEEKS. 

Supreme  Court,  Kansas,  November,  1905. 


MASTER  AND  SERVANT  — BEEF  IN  SLAUGHTER  HOUSE  FALL- 
ING  ON  EMPLOYEE.  —  i.  In  an  action  by  a  servant  against  the  master 
for  negligence,  where  the  negligent  act  is  in  violation  of  a  positive  duty, 
which  the  master  owes  to  the  servant,  that  becomes  the  controlling  fact 
in  determining  the  master's  liability^  and  where  the  negligence  of  the 
master  is  the  proximate  cause  of  the  injury  the  master  will  be  held  liable^ 
notwithstanding  the  negligence  of  the  master  may  have  been  set  in  opera- 
tion by  the  act  of  one  who  otherwise  might  be  held  to  be  a  fellow- 
servant. 

SAME  — DUTY  OF  MASTER.  — 2.  The  master  owes  to  the  servant  the 
duty  to  take  reasonable  precautions  to  protect  the  servant  from  injury. 

PROXIMATE  CAUSE.  —  3.  Negligence  is  the  proximate  cause  of  an  injury 
when  it  appears  that  "  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circumstances." 
(Sy)labus  by  the  Court.) 

Error  from  District  Court,  Wyandotte  County;  E.  L.  Fischer, 
Judge. 

Action  by  Cyrus  V.  Weeks  against  the  Schwarzschild  &  Sulz- 
berger Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed, 

Defendant  in  error  sued  to  recover  for  personal  injuries  occa- 
sioned by  the  operation  of  a  friction  hoist  used  in  raising  and  lower- 
ing beeves  in  a  packing  house.  This  case  was  here  once  before  and 
was  reversed  for  error  in  the  instructions.  Schwarzschild  &  Sulz- 
berger Company  v.  Weeks,  66  Kan.  800,  72  Pac.  Rep.  274.  At  the 
close  of  plaintiff's  testimony  upon  the  second  trial,  he  asked  leave 
to  amend  his  petition  to  conform  to  the  facts  proven.  Defendant 
company  objected,  and  the  court  overruled  the  objections.  The 
amendment  was  dictated  to  the  court  reporter,  but  was  not  written 
out  or  attached  to  the  petition  until  the  time  of  the  settlement 
of  the  case  made  when,  by  order  of  the  judge,  it  was  written  out 
and  attached  to  the  original  petition  before  the  case  made  was 
settled.  The  original  petition  alleged  that  in  the  process  of  slaugh- 
tering beeves,  after  the  cattle  were  killed,  they  were  shackled  by 
the  hind  feet,  and  hoisted  to  an  overhead  track,  and  thus  conveyed 
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to  the  skinning  beds.  A  beef  was  dropped  on  each  bed^  where 
men  skinned  the  legs  and  washed  the  shanks;  then  a  heavy  iron 
spreader  was  attached  to  the  hind  legs  and  it  was  again  hoisted, 
and,  as  work  progressed  upon  it,  conveyed  along  the  overhead  track. 
After  the  carcass  of  a  beef  had  been  hoisted  the  second  time  "  fell 
beaters "  removed  the  hide,  "  gutters "  opened  the  paunch  and 
"  paunch  pullers  "  removed  the  paunches.  It  was  the  duty  of  the 
man  following  the  shank  washer  to  hoist  the  carcass  to  the  proper 
elevation  for  completing  the  work.  The  hoisting  was  done  by  means 
of  an  appliance  called  a  friction  hoist,  operated  by  a  rope.  The 
operator  was  called  the  hoister.  Next  following  him  were  the 
fell  beaters,  who  with  cleavers  beat  away  the  skin  from  .the  shanks. 
To  operate  the  friction  hoist  required  skill  and  experience.  If  the 
rope  was  unskilfully  handled  the  beef  would  fall  to  the  floor  and 
endanger  the  lives  of  the  workmen.  Plaintiff  was  employed  as 
hoister  in  charge  of  the  hoisting  apparatus.  It  became  his  duty, 
in  case  a  workman  in  front  of  him  left  the  line  for  any  purpose,  to 
step  forward  and  take  the  place  of  that  workman,  and  it  then 
became  the  duty  of  one  of  the  fell  beaters  immediately  behind  him 
to  take  his  place  and  operate  the  hoist,  the  fell  beaters  being  ex- 
perienced and  skilled  in  the  operation  thereof.  At  the  time  of  the 
injury  to  plaintiff  one  of  the  workmen  ahead  of  him  was  called 
away.  Plaintiff  took  his  place  and  was  engaged  in  washing  shanks 
when  one  of  the  paunch  pullers,  without  the  knowledge  of  plain- 
tiff or  of  the  fell  beaters,  seized  the  rope  and  attempted  to  raise 
a  beef  immediately  behind  plaintiff,  and  by  reason  of  his  unskilful- 
ness  and  inexperience  in  the  operation  of  the  hoist,  the  beef  dropped 
upon  plaintiff,  and  injured  him.  It  was  further  alleged  that  defend- 
ant company  without  the  knowledge  of  plaintiff  had  allowed  and 
permitted  other  employees  who  were  inexperienced  and  unskilled 
in  its  operation,  including  this  particular  one,  to  operate  the  hoist, 
and  that  defendant  was  negligent  in  so  doing.  The  amendment 
alleged  that  it  was  an  established  rule  that  no  one  but  the  hoister 
and  the  two  fell  beaters  behind  him  should  operate  the  hoist,  and 
that  without  plaintiff's  knowledge  the  rule  became  relaxed;  that 
the  man  Shortridge  who  attempted  to  operate  it  was  not  informed 
of  the  rule  or  instructed  in  the  use  of  the  hoist.  The  answer,  in 
addition  to  a  general  denial,  set  up  that  plaintiff  had  assumed  the 
risk  of  the  injury,  also  that  the  injury  was  the  result  of  negligence 
of  fellow-servants.  Defendant  below  offered  no  evidence,  but  elected 
to  stand  upon  its  demurrer  to  the  evidence  of  plaintiff.  The  jury 
found  for  plaintiff.     The  court  overruled  the  motion  for  a  new 
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trial  and  defendant  brings  the  case  here  for  review,  alleging  numer- 
ous errors. 

Frank  P.  Sebree,  J.  F.  Wendorff,  and  Angevine  &  Cubbison, 
for  plaintiff  in  error. 

Wm.  B.  Sutton  and  H.  E.  Dean,  for  defendant  in  error. 

Porter,  J.  (after  stating  the  facts).  —  Counsel  for  plaintiff  in 
error,  devote  a  considerable  part  of  their  brief  to  the  contention 
that  it  was  error  to  allow  the  amendment  because  there  was  no 
evidence  in  support  of  it  and,  what  there  was,  if  any,  was  admitted 
over  their  objections;  that  the  amendment  was  not  made,  in  fact, 
until  months  after  the  trial,  at  the  time  fixed  for  the  settling  and 
signing  of  the  case  made,  and  introduced  a  new  cause  of  action 
which  was  barred  by  the  statute  of  limitations.  The  case  made 
shows  that  permission  to  make  the  amendment  was  asked  and 
granted  at  the  close  of  plaintiff's  testimony;  that  prior  to  the 
settling  and  signing  of  the  case  made,  it  was  written  out  from  the 
notes  of  the  court  reporter  by  order  of  the  judge,  attached  to  the 
original  petition  and  incorporated  in  the  case  made,  so  that  the 
question  whether  it  was  made  at  the  time  it  purports  is  immaterial. 
We  are  bound  by  the  recitals  of  the  case  made. 

It  is  urged  that  there  being  no  allegations  in  the  original  petition 
in  reference  to  an  established  rule,  it  was  error  to  permit  evidence 
of  such  a  rule.  At  the  same  time  it  is  contended  that  the  evidence 
introduced  failed  to  prove  the  existence  of  any  established  rule. 
In  the  latter  contention  we  agree  with  counsel.  The  most  that  can 
be  said  for  the  evidence  is  that  it  tended  to  prove  that  a  sort  of 
method  prevailed  in  the  operation  of  the  killing  beds,  and  that  cer- 
tain workmen  had  certain  duties  in  connection  with  the  operation 
of  the  friction  hoist.  So  far  as  the  evidence  of  which  complaint 
is  made  tended  to  prove  these  things,  it  was  not  a  departure  from 
the  general  scope  of  the  original  petition.  Plaintiff  in  error  was 
not  prejudiced  by  the  attempt  to  prove  the  establishment  of  a 
fixed  rule  since  the  attempt  failed.  The  allegation  in  the  amend- 
ment of  the  existence  of  a  rule  stands  as  though  made  in  the 
original  petition  and  not  proved.  The  whole  contention  about  the 
amendment  to  the  petition,  however,  becomes  immaterial.  It  ap- 
pears from  an  examination  of  the  instructions  that  the  trial  court 
ignored  the  amendment  entirely  and  instructed  as  if  it  had  not 
been  made.  This  practically  takes  the  amendment  out  of  the  case, 
and  with  it  goes  one  of  the  main  contentions. 

Plaintiff  in  error  argues  that  the  court  should  have  sustained 
the  demurrer  to  the  evidence  and  raises  several  points,  the  chief 
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of  which  are :    i,  That  defendant  was  not  guilty  of  any  negligence ; 
and»  2,  that  the  injury  was  caused  by  the  act  of  a  fellow-servant. 
We  shall  consider  these  points  together.    The  doctrine  of  fellow- 
servant  is  not  involved  in  the  case  as  we  view  it.     The  master 
owes  certain  duties  to  the  servant,  among  them  the  duty  to  take 
reasonable  precautions  to  prevent  an  injury  to  the  servant  while  at 
work.    In  Brick  Co.  v.  Shanks,  69  Kan.  306,  76  Pac.  Rep.  856,  it  was 
held  that  whenever  the  negligent  act  violates  a  duty  which  the  mas- 
ter himself  owes  to  the  servant  that  J^ecomes  the  controlling  fact 
in  determining  the  master's  liability  notwithstanding  the  negligence 
of  the  master  was  set  in  operation  by  one  who  otherwise  might 
have  been  designated  a  fellow-servant.    In  some  of  the  controlling 
principles  that  case  is  similar  to  this,  though  the  facts  there  were 
different  and  there  was  involved  the  question  of  the  duty  of  a  pit 
boss  to  warn  the  employees  of  certain  dangers;    but  the  duty  of 
the  master  to  conduct  his  business  "  in  a  manner  affording  reason* 
able  protection  to  his  employees "  is  recognized.      In  Daniel  v. 
Ches.  &  O.  R.  Co.,  (W.  Va.)  15  S.  E.  Rep.  162,  16  L.  R.  K  383, 
32  Am.  St.  Rep.  870,  the  court,  in  enumerating  the  personal  non- 
assignable duties  "  which  the  master  owes  his  servant,  no  matter  by 
whom  performed,"  and  quoting  from  Madden's  AdmV  v,  C.  &  O. 
R'y  Co.,  28  W.  Va.  617,  57  Am.  Rep.  695,  says:    "The  duties  of 
the  master  or  employer  may  be  summed  up  as  follows :    i,  To  pro- 
vide safe  and  suitable  machinery  and  appliances  for  the  business, 
including  a  safe  place  to  work.    This  includes  the  exercise  of  reason- 
able care  in  furnishing  such  appliance,  and  the  exercise  of  like 
care  in  keeping  the  same  in  repair  and  in  making  proper  inspec- 
tions and  tests ;  2,  to  exercise  like  care  in  providing  and  retainmg 
sufficient  and  suitable  servants  for  the  business  and  instructing  those 
who,  from  newness  or  age,  evidently  need  it ;  3,  to  establish  proper 
rules  and  regulations  for  the  service,  and  having  adopted  such,  to 
conform  to  them."    In  Bishop  on  Noncontract  Law«  691,  the  author 
says:     "The  leading  principle,  around  which  the  others  cluster, 
is,  that  the  master  shall  exercise  in  the  carrying  on  of  his  business 
all  the  watchfulness  over  his  servants  and  employ  all  the  safeguards, 
which  reasonable  and  considerate  prudence  may  dictate.    For  any 
violation  of  this  duty  resulting  in  an  injury  to  a  servant  he  [the 
master]  is  answerable  to  him." 

Upon  the  general  proposition  that  the  duty  rests  upon  the  master 
not  to  expose  the  servant,  in  the  discharge  of  his  duty,  to  perils  and 
dangers  against  which  the  master  may  guard  by  the  exercise  of 
reasonable  care,  see  Pullman  Pal.  Car  Co.  v.  Laack,  143  111.  242, 
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14  Am.  Neg.  Cas.  291,  32  N.  E.  Rep.  285,  18  L.  R.  A.  215 ;  Cayzer 
V,  Taylor,  10  Gray,  274,  15  Am.  Neg.  Cas.  500,  69  Am.  Dec.  317; 
Gilman  v.  Eastern  R.  R.  Co.,  10  Allen,  238,  15  Am.  Neg.  Cas.  426, 
87  Am.  Dec.  635 ;  Wood  on  Master  &  Servant,  sec.  326 ;  Beach  on 
Cont.  Neg.  353;  Hough  v.  Railroad  Co.,  100  U.  S.  213.  In  order 
that  the  master  may  claim  exemption  from  liability  for  injuries  to  a 
servant  on  the  ground  that  the  negligent  act  was  that  of  a  fellow- 
servant,  the  master  must  have  exercised  reasonable  care  to  prevent 
the  injury.  The  risk  that  the  master  may  neglect  to  do  this  is  not  one 
which  the  servant  assumes.  Pullman  Car  Co.  v,  Laack,  supra;  Cop- 
pins  V,  N.  Y.  C.  &  H.  R.  R.  Co.,  122  N.  Y.  557,  16  Am.  Neg.  Cas. 
80411,  ^5  N.  E.  Rep.  915,  19  Am.  St.  Rep,  523 ;  Keast  v.  Santa  Ysabel 
Gold  Mining  Co.,  136  Cal.  256,  68  Pac.  Rep.  771.  The  case  here  is 
analogous  to  that  of  the  sudden  and  unexpected  starting  of  danger- 
ous  machinery  where  the  starting  is  due  to  the  negligence  of  the 
master  or  some  one  for  whose  negligence  the  master  is  responsible. 
In  such  cases  the  master  is  held  liable.  Thompson's  Com.  on  Neg. 
sec.  5422 ;  Blanton  v.  Dold,  109  Mo.  64,  16  Am.  Neg.  Cas.  378,  18 
S.  W.  Rep.  1 149;  Donahue  v.  Drown,  154  Mass.  21,  15  Am.  Neg. 
Cas.  549W,  27  N.  E.  Rep.  675.  A  duty  like  that  requiring  the  master 
to  establish  rules  for  the  conduct  of  his  business  for  the  safetv  of  his 
servants  is  the  one  which  requires  him,  "  in  carrying  on  a  dangerous 
or  complicated  business,  to  reduce  it  to  such  a  system  and  to 
conduct  it  in  such  a  manner  as  will  best  promote  the  safety  of  his 
servants;  and  he  is  consequently  liable  to  a  servant  for  an  injury 
occasioned  by  a  defective  system  of  using  his  machinery  or  conduct- 
ing his  business,  as  well  as  for  injuries  occasioned  by  defects  in  such 
machinery."  Thompson's  Com.  oh  Neg.  sec.  4175.  See,  also,  Hunn 
V.  R.  R.  Co.,  78  Mich.  513,  16  Am.  Neg.  Cas.  119,  134,  44  N.  W. 
Rep.  502,  7  L.  R.  A.  500. 

Here  wa$  a  dangerous  appliance  not  in  the  sense  that  the  persons 
using  it  might  be  injured  but  dangerous  to  others.  Operated  by  a 
skilful  and  experienced  person  there  was  danger  to  no  one.  Oper- 
ated by  an  inexperienced  and  unskilled  person,  a  heavy  beef  with  the 
added  weight  of  iron  spreader,  itself  weighing  hundreds  of  pounds, 
would  fall  upon  and  among  other  workmen  while  their  attention 
must  be  g^ven  to  their  own  work,  and  their  lives  become  endangered. 
There  is  some  evidence  in  the  record,  which  fairly  tends  to  prove 
that  there  had  been  a  method  of  procedure  in  the  operation  of  the 
work  on  the  killing  beds  as  set  out  in  plaintiff's  petition ;  that  there 
were  among  the  workmen  usually  about  ten  common  laborers, 
including  the  paunch  pullers,  without  any  experience  in  the  opera- 
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tion  of  the  hoist ;  and  witnesses  testified  that  frequently  these  com- 
mon laborers  pulled  the  rope  which  operated  ttie  hoist,  and  did 
this  in  the  presence  of  the  foreman.  Plaintiff  testified  that  he  had 
no  knowledge  of  this,  and  the  master  offered  no  testimony  to  dispute 
it  All  the  witnesses  familiar  with  the  operation  of  the  hoist  agree 
that  it  required  experience  and  skill  to  operate  it  safely  and  properly. 
The  rope  had  to  be  pulled  just  right,  just  far  enough,  or  the  beef 
would  be  dropped  suddenly  upon  the  workmen.  Th^  workman, 
Shortridge,  did  what  was  natural  and  might  have  been  expected 
of  any  of  the  common  laborers  on  the  beds  unless  instructed  to  the 
contrary.  There  was  a  rope  to  be  pulled ;  some  one  said,  "  pull  the 
rope,"  and,  wishing  to  be  useful,  he  pulled  it.  He  knew  nothing 
about  how  to  do  it  properly,  and  the  result  was  tlft  injury  to  the 
plaintiff.  The  duty  of  the  master  to  use  ordinary  care  to  prevent 
injury  to  plaintiff  by  establishing  and  enforcing  a  rule,  or  by  some 
other  reasonable  method,  so  far  as  the  evidence  shows,  was  ignored. 
The  master  did  nothing  to  protect  the  servant.  It  is  not  claimed 
that  Shortridge  was  negligent  in  the  ordinary  sense  of  a  servant, 
who  knows  how  to  do  a  thing  properly,  amd  carelessly  does  it  wrong. 
He  acted  ignorantly.  He  had  no  duty  to  perform,  except  not  to 
act,  and  he  never  had  been  instructed  not  to  act.  As  previously 
stated,  it  was  natural  for  him  or  any  of  the  other  common  laborers, 
in  the  absence  of  any  rule  or  instruction,  to  attempt  to  do  what  he 
did.  His  act  became  possible  from  the  negligence  of  the  master. 
The  proximate  cause  of  the  injury  was  not  the  act  of  Shortridge, 
but  the  neglect  of  the  master  to  take  reasonable  precautions  to  see  ' 
that  such  a  thing  did  not  occur.  It  is  held  generally  that  negligence 
is  the  proximate  cause  of  an  injury  when  it  appears  that  "  the  injury 
was  the  natural  and  probable  consequences  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances."  Milwaukee,  etc.,  R  y  Go.  v,  Kellogg, 
94  U.  S.  469.  See,  also.  Railway  Co.  v.  Parry,  67  Kan.  515,  73 
Pac.  Rep.  105.  The  petition,  it  is  true,  does  not  allege  that  it  was 
the  duty  of  defendant  to  adopt  rules  or  methods  in  the  operation 
of  the  killing  beds  to  provide  for  the  safety  of  plaintiff.  It  recites 
the  facts,  the  usual  method  employed,  and  the  departure  from  the 
usual  method.  It  is  shown  in  evidence  that  no  care  was  taken  in 
fact  to  prevent  these  common  laborers  from  doing  what  it  was 
clearly  natural  and  probable  that  they  might  do,  and  which  it  appears 
one  of  them  did  do.  The  law  defines  the  duty  of  the  master,  how- 
ever, and  while  it  is  not  necessary  here  to  decide  what  would 
have  been  reasonable  precautions   for  the  master  to  have  taken 
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to  prevent  injury  to  the  servant,  it  is  sufficient  that  as  the  case 
stood  at  the  close  of  plaintiff's  testimony,  there  was  some  evidence 
that  no  precautions  of  any  kind  had  been  taken  and  that  the  failure 
to  take  reasonable  precautions  was  the  proximate  cause  of  the  injury 
to  plaintiff.    There  was  no  error  in  overruling  the  demurrer. 

Error  is  also  claimed  in  the  instructions.  The  twelfth  instruc- 
tion of  which  complaint  is  made  relates  to  the  law  of  fellow-servant 
and,  while  it  might  be  open  to  some  criticism,  plaintiff  in  error 
was  not  prejudiced  because  the  negligence  of  a  fellow-servant  is 
not  available  as  a  defense  in  this  action.  Instruction  number  13 
fairly  states  the  law  governing  the  facts  in  evidence.  The  words, 
"  were  liable,"  are  qualified  by  the  phrase  "  under  the  method  of 
operating  defAidant's  killing  beds."  The  complaint  is  that  there 
was  no  evidence  to  warrant  the  instruction,  but  as  we  have  said, 
there  is  some  evidence  that  common  laborers,  without  experience, 
and  in  the  presence  of  the  foreman,  frequently  attempted  to  operate 
the  hoist.  "  The  employer  is  chargeable  with  knowledge  of  what- 
ever it  is  his  duty  to  find  out  and  know."  Thompson's  Com.  on  Neg. 
sec.  5404. 

Error  is  specified  in  overruling  defendant's  challenge  for  cause  to 
a  juror,  and  also  on  account  of  some  remarks  of  counsel  for  plain- 
tiff below  in  his  opening  statement.  These  matters  cannot  be  con- 
si<]ered  for  the  reason  that  they  do  not  appear  in  the  record  except 
in  the  form  of  an  affidavit,  and  the  record  shows  this  affidavit  was 
filed  the  day  after  the  motion  for  a  new  trial  was  overruled.  The 
record  does  not  disclose  that  the  court's  attention  to  diese  alleged 
irregularities  was  challenged  by  the  motion  for  a  new  trial.  We 
find  no  error  in  the  instructions,  and  in  our  view  of  the  law  of  the 
case,  there  was  sufficient  evidence  to  submit  to  the  jury  upon  the 
allegations  in  the  petition  and  to  support  the  verdict. 

The  judgment  will  be  affirmed.    All  the  Justices  concurring* 


BENNETT  V.  LOUISVILLE  RAILWAY  CO, 

Cwofi  ci  Appeals,  Kentucky,  February,  ipo6. 


CARRIER  AND  PASSENGER  —  STREET  CAR  STARTED  BEFORE 
PASSENGER  SEATED.  —  It  was  not  negligence  for  the  motorman  of  a 
street  car  to  start  it  before  a  paweoger,  who  was  large  and  fleshy,  but 
neither  old,  feeble,  nor  crippled,  was  seated,  and  the  company  was  not 
liable  to  the  passenger,  who  was  injured  by  falling  against  the  seat 
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Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Second  Division. 

Action  by  Mary  E.  Bennett  against  the  Louisville  Railway  Com- 
pany. There  was  a  judgment  in  favor  of  defendant,  and  plaintiff 
appeals.    Affirmed, 

R.  C.  &  J.  J.  Davis,  for  appellant. 

Fairleigh,  Strauss  &  Fairleigh,  Kohn,  Baird  &  Spindle,  and 
Greene  &  Van  Winkle,  for  appellee. 

NuNN,  J,  —  Appellant  instituted  this  action  against  the  appellee 
to  recover  damages  for  injuries  received  upon  one  of  its  street 
cars,  as  she  alleged,  by  the  negligent  management  and  operation 
thereof  by  the  motorman.  On  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  appellee,  and  she  has  appealed. 

She  alleged  in  her  petition,  in  substance,  that  the  motorman 
stopped  the  car  for  her,  and  as  she  entered  the  door  of  the  car,  and 
was  in  the  act  of  taking  her  seat,  the  motorman  negligently  turned 
on  the  current,  and  started  the.  car,  she  alleged,  with  a  sudden 
and  unusual  jerk,  by  which  she  was  thrown  with  great  force  and 
violence  against  the  edge  of  the  seat,  by  reason  of  which  she  received 
painful  injuries  to  her  body  and  spinal  column ;  that  she'  was  made 
sick  and  sore,  and  confined  to  her  bed  for  a  long  time,  suffering 
great  pain,  and  was  compelled  to  undergo  a  serious  and  painful 
operation,  in  the  removal  of  the  lower  end  of  her  spinal  column; 
that  her  loss  of  time  and  medical  expense  amounted  to  $500 ;  and  was 
otherwise  injured  and  damaged  to  the  extent  of  $5,000.  The  appel- 
lant asked  for  a  reversal,  for  the  reason  that  the  verdict  was  against 
and  contrary  to  the  evidence.  That  the  court  erred  in  giving  to  the 
jury  instructions  2  and  3. 

The  appellant  and  one  witness  sustained  her  allegation  that  the 
jerk  in  starting  the  car  by  the  motorman  was  a  sudden  and  unusual 
one,  and  that  by  reason  thereof  she  was  injured,  and  in  the  way 
and  manner  and  to  the  extent  stated.  There  was  no  contrariety  of 
evidence  as  to  the  extent  of  her  injuries.  The  appellee  introduced 
one  witness,  whose  testimony  tended  to  show  that  the  jerk  made 
in  starting  the  car  was  not  sudden  or  unusual.  We  are  of  the 
opinion  that  the  preponderance  of  the  evidence  favored  claim  of 
appellant,  but  we  are  not  authorized  to  reverse  the  judgment  of  the 
lower  court  on  that  account. 

Instruction  No.  3  complained  of  by  appellant  is  an  instruction  in 
the  usual  form  upon  the  question  of  contributory  neglect.  The 
objection  to  this  instruction  is  that  there  was  no  evidence  upon 
which  to  base  it.    It  is  true  that  there  was  a  bare  scintilla  of  evidence. 
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if  any,  to  authorize  it.  It  is  a  doubtful  question  whether  or  not 
it  should  have  been  given,  but  in  our  opinion  the  giving  of  it  did  not 
prejudice  the  substantial  rights  of  the  appellant. 

Instruction  No.  2  reads  as  follows :  "  It  was  not  the  duty  of 
the  agent  and  servant  of  the  defendant  in  charge  of  the  car  to 
have  the  car  remain  standing  until  the  plaintiff  was  seated  in  said 
car;  and  unless  you  believe  from  the  evidence  that  the  said  agent 
or  servant  in  charge  of  the  car  failed  to  exercise  that  degree 
of  care  with  which  he  was  charged,  as  set  out  in  instruction  No.  i, 
and  by  a  reckless  or  unnecessary  jerk  or  lurch  of  said  car  started 
the  same,  and  the  plaintiff  was  injured  thereby,  the  law  is  for 
the  defendant,  and  you  should  so  find."  By  the  first  instruction 
the  court,  in  effect,  instructed  the  jury  that  it  was  the  duty  of  the 
agent  of  appellee  in  operating  the  car  upon  which  appellant  was 
a  passenger  to  observe  the  highest  degree  of  care,  which  a  prudent 
person  would  exercise  under  like  circumstances,  in  the  management 
and  control  of  the  car,  to  enable  appellant  to  board  it  with  safety, 
and  if  the  jury  believed  from  the  evidence  that  the  agent  in  charge 
failed  to  exercise  the  degree  of  care  stated,  and  by  a  reckless  or 
unnecessary  jerk  or  lurch  of  the  car,  started  the  same,  and  appel- 
lant was  thereby  thrown  against  the  s^at  and  injured,  then  the  law 
was  for  her. 

The  appellant  complains  of  that  part  of  the  second  instruction 
which  told  the  jury  that  it  was  not  necessary  for  the  agent  in  charge 
of  the  car  to  have  it  remain  standing  until  the  appellant  was  seated. 
This  instruction  seems  to  be  in  conformity  with  the  rule  enun- 
ciated in  the  case  of  L.  &  N.  R.  Co.  v.  Hale,  44  S.  W.  Rep.  213,  19 
Ky.  Law  Rep.  1652,  42  L.  R.  A.  293,  and  Sheffer  v,  L.  H.  &  St. 
L.  R.  R.  Co.,  60  S.  W.  Rep.  403,  22  Ky.  Law  Rep.  1305.  Both  of 
these  cases,  however,  were  against  steam  railways,  but  we  can  see 
no  reason  why  the  same  rule  should  not  be  made  applicable  to 
street  railways.  It  would  be  impracticable  to  require  in  every 
instance  those  in  charge  of  a  street  car  to  have  it  remain  still  until 
every  passenger  that  boards  it  takes  a  seat.  This  would  make  street 
car  travel  slow,  vexatious,  and  inconvenient. 

There  are  instances  in  which  a  car  should  be  permitted  to  remain 
still  until  the  passenger  is  seated ;  that  is,  where  the  passenger  is 
old,  feeble,  crippled,  or  in  any  condition  which  makes  it  reasonably 
apparent  to  those  in  charge  of  the  car  that  the  person  needs  un- 
usual care  and  precaution  for  his  or  her  protection.  But  the  case  at 
bar  does  not  come  within  this  rule.  It  is  true  that  she  was  proveq 
to  be  large  and  fleshy,  but  there  was  no  proof  that  her  flesh  was  any 
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^eat  burden  to  her,  nor  was  there  anything  proven  which  might 
have  indicated  to  the  motorman  in  charge  of  the  car  that  any  extra 
precautions  were  required  on  his  part  for  her  safety. 
The  judgment  is  affirmed. 


HILMAN   LAND  AND  IRON  CO.  V.  LITTLEJOHN. 

Court  of  Appeals,  Kentucky,  February,  ipo6. 


MASTER  AND  SERVANT  — BLASTING  — MINER'S  EYES  INJURED 
BY  EXPLOSION  OF  POWDER  BEING  POURED  INTO  HOLE.— 
Where  it  appeared  that  the  plaintiff  was  mining  ore  for  the  defendant 
company  and  had  been  promised  a  cup  to  use  in  pouring  powder  into 
holes  that  he  had  blasted,  and  the  cup  not  having  been  furnished,  he 
poured  powder  out  of  a  can  containing  twenty-five  pounds  thereof  into  a 
hole  that  had  shortly  before  been  fired,  but  failed  to  explode,  and  there 
being  some  sparks  at  the  bottom  of  the  hole,  the  powder  in  the  can  ignited 
and  plaintiffs  eyes  were  blown  out  by  the  explosion,  the  proximate  cause 
of  the  injury  was  the  contributory  negligence  of  the  plaintiff  in  pouring 
the  powder  into  the  hole,  not  the  failure  to  furnish  the  promised  cup. 


Appeal  from  Circuit  Court,  Lyon  County. 

"  Not  to  be  officially  reported." 

Action  by  William  Littlejohn  against  the  Hilman  Land  &  Iron 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

N.  W.  Utley  and  C.  C.  Grassham,  for  appellant. 

John  W.  Kelly  and  G.  P.  Thomas,  for  appellee. 

Barker,  J.  —  William  Littlejohn  had  both  of  his  eyes  blown  out 
by  a  premature  blast  while  engaged  in  the  service  of  the  appellant 
company  in  mining  iron  ore  in  Lyon  county,  Ky.  He  instituted 
this  suit  iri  the  Lyon  Circuit  Court  to  recover  damages  in  the  sum 
of  $2,000,  alleging  his  injuries  to  have  been  caused  by  the  negli- 
gence of  his  employer  in  failing  to  furnish  him  a  cup  from  which  to 
pour  the  powder  into  the  hole  drilled  for  the  purpose  of  blasting 
iron  ore.  A  trial  by  a  jury  resulted  in  a  verdict  in  appellee's 
favor  in  the  sum  of  $1,000,  of  which  appellant  now  complains.  The 
facts  are  these:  The  appellee  was  the  foreman  of  one  of  the 
blasting  gangs  engaged  in  getting  out  iron  ore  for  the  appellant  com- 
pany. G.  W.  Wallace  had  superintendence  or  supervision  of  all 
of  these,  and  was  appellee's  superior.  The  latter,  while  not  an 
experienced  blaster,  had  been  engaged  in  the  business,  both  for 
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the  appellant  and  others,  for  some  time,  and  had  a  general  famili- 
arity with  the  manner  of  conducting  it.  He  evidently  felt  himself 
capable  of  performing  the  duties  incumbent  upon  him,  for  he  will- 
ingly accepted  the  position  of  foreman  and  undertook  the  work 
required  of  him.  On  the  day  he  was  injured,  just  before  quitting 
time,  he  drilled  a  hole  about  eight  feet  deep  and  put  in  a  blast.  The 
fuse  for  some  cause  failed  to  explode  the  powder,  and  within  a  few 
minutes  thereafter  appellee  swabbed  out  the  hole  by  using  a  long 
stick,  and  then  proceeded  to  pour  in  a  freshf  charge  of  powder  from 
a  can  containing  twenty-five  pounds.  At  the  time  there  were 
sparks  of  fire  in  the  bottom  of  the  hole  which  he  had  failed  to  ex- 
tinguish, and  as  a  result  appellee's  eyes  were  blown  out,  his  face 
badly  burned  and  disfigured,  and  one  arm  broken.  His  assistant, 
Charles  Braboy,  was  also  severely  injured. 

Appellee's  theory  as  to  the  liability  of  his  employer  is  based  upon 
his  testimony  that  his  superior  in  authority,  Wallace,  had  promised 
in  the  morning  that  he  would  furnish  in  the  evening  a  cup  from 
which  to  pour  powder  into  the  holes  drilled  for  the  purpose  of 
making  the  blasts,  but  had  failed  to  do  so ;  that  therefore  appellee 
was  forced  to  pour  in  the  powder  from  the  large  can,  to  do  which 
it  was  necessary  to  bring  his  face  directly  above  the  hole,  and  that 
when  the  premature  blast  occurred  his  eyes  were  blown  out,  whereas, 
if  he  had  been  furnished  the  cup,  he  could  have  poured  in  the 
powder  without  bringing  his  face  so  close  to  the  hole,  and  thereby 
his  eyes  would  have  been  saved.  To  this  several  answers  may  be 
made.  In  the  first  place,  the  circumstances  of  this  case  afford  no 
room  for  the  application  of  the  principle  that,  where  the  employer 
promises  the  employee  to  repair  defective  machinery  or  appliances, 
the  employee  may  rely  upon  this  promise  tirithout  assuming  for  a 
reasonable  time  the  risks  incident  thereto.  There  was  no  defective 
machinery  here.  What  was  needed,  upon  the  contention  of  appellee, 
was  something  from  which  to  pour  the  pqwder.  Because  Wallace 
had  not  furnished  a  cup  did  not  make  it  necessary  for  appellee  to 
pour  the  powder  into  the  hole  from  a  large  can.  Obviously  it  could 
have,  been  done  by  using  a  dinner  bucket  or  a  hat,  or  it  could  have 
been  poured  from  the  open  hand.  It  does  not  appear  that  appellee 
could  not  have  adopted  any  one  of  a  half-dozen  expedients  for  sup- 
plying the  place  of  the  absent  cup,  nor  that  it  was  necessary,  even 
if  he  poured  from  the  can,  that  he  shonkl  place  his  face  over  the 
hole.  The  absence  of  a  cup  could  not  be  the  proximate  cause  of 
appellee's  injury.  Again,  the  principle  invoked  by  appellee  is  modi- 
fied by  the  further  consideration  that  the  employer  is  not  liable. 
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where  he  promises  to  repair  defective  machinery,  if  the  danger  of 
^ing  on  with  the  work  without  the  needed  repair  is  so  obvious 
that  none  but  one  wantonly  reckless  would  continue  it.  Shearman 
&  Redfield  on  Negligence  (sth  ed.),  sec.  225.  How  can  there 
be  a  doubt  as  to  the  proposition  that  it  was  obviously  dangerous 
to  pour  powder  into  a  hol^  from  which,  within  a  very  few  minutes, 
smoke  had  been  seen  to  arise  ?  And  who  but  an  utterly  and  wantonly 
reckless  man,  if  he  undertook  to  pour  powder  into  such  a  place, 
would  use  a  can  containing  twenty-five  pounds  of  that  explosive? 
The  danger  of  such  an  act  is  so  obvious  that  no  one  can  be  heard  to 
say  that  he  did  not  know  and  appreciate  it.  As  well  might  he  be 
heard  to  say  he  did  not  know  fire  would  bum,  powder  would  ex- 
plode, water  wet,  or  any  other  physical  fact  about  which  &e  lowest 
order  of  intellect  and  the  most  inexperienced  persons  are  fully 
cognizant. 

Appellee  admits  that  he  knew  the  danger  of  the  business,  and 
that  Braboy  warned  him  not  to  pour  in  the  powder  after  the  first 
blast  failed  to  explode,  and  urged  him  to  wait  until  the  next  day, 
promising  to  do  it  for  him.  Yet  in  spite  of  all  this  he  deliberately 
poured  powder  into  the  hole  from  the  twenty-five-pound  can,  thus 
insuring,  if  there  was  fire  in  the  bottom,  as  was  highly  probable, 
that  he  could  not  escape  serious  injury,  if  not  death.  He  was  bound, 
under  the  circumstances  in  which  he  was  placed,  to  use  his  eyes,  to 
recognize  and  know  the  universality  of  the  ordinary  physical  laws 
which  he  was  putting  in  motion  by  his  acts,  and  cannot,  after  thus 
Injuring  himself,  be  permitted  to  shift  the  responsibility  from  his 
own  reckless  negligence,  where  it  properly  belongs,  to  his  employer. 
These  views  are  illustrated  and  upheld  by  the  opinions  of  this  court 
in  Wilson  v.  Chess  &  Wymond  Co.,  78  S.  W.  Rep.  453,  25  Ky.  Law 
Rep.  1655 ;  Kelly  v.  Barber  Asphalt  Co.,  93  Ky.  363,  15  Am.  Neg. 
Cas.  211,  20  S.  W.  Rep.  271 ;  Alexander  v.  Louisville  &  Nashville 
R.  Co.,  83  Ky.  589,  15  Am.  Neg.  Cas.  195,  and  Downey  v.  Pence, 
98  Ky.  261,  15  Am.  Neg.  Cas.  2i6n,  32  S.  W.  Rep.  737. 

The  appellant  company  was  entitled  to  a  peremptory  instruction  to 
the  jury,  at  the  close  of  appellee's  testimony,  to  find  for  it. 

Judgment  rtversed,  for  proceedings  consistent  herewith. 
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GERRY  V.  AMERICAN  EXPRESS  CO 

Supreme  Judicial  Court,  Maine,  December,  1905, 


CARRIERS  —  CONTRACT  —  LIMITING  LIABILITY.  —  1.  A  commoo 
carrier  may  Ihnit  his  responsibility  for  property  intrusted  to  him  ly  a 
notice  containing  reasonable  and  suitable  restrictions,  if  brought  home  to- 
the  owner  of  the  goods  delivered  for  transportation,  and  assented  to 
clearly  and  unequivocally  by  him,  if  it  also  appears  that  the  terms  oi> 
which  the  carrier  proposed  to  carry  the  goods  were  adopted  as  the  con- 
tract between  the  parties,  according  to  which  the  service  of  the  carrier 
was  to  be  rendered. 

SAME  — RECEIPTS  FOR  FREIGHT.  — 2.  In  the  case  at  bar  the  defend- 
ant furnished  the  plaintiffs  a  book  of  blank  receipts,  in  which  the  plaintiffs 
entered  their  shipments.  At  the  top  of  each  sheet  of  these  receipts  there 
was  printed  the  following:  "The  property  hereinafter  described  to  be 
forwarded  subject  to  the  terms  and  conditions  of  the  company's  regular 
form  of  receipts  printed  on  the  inside  cover  of  this  book."  Below  this 
were  entered  the  date,  amount,  and  destination  of  each  shipment,  and 
receipted  by  the  defendant's  agent  when  the  goods  were  taken  by  hink 
On  the  inside  cover  was  a  notice  to  shippers,  not  involved  in  this  case, 
and  at  the  bottom,  in  larger  type,  the  following:  "The  liability  of  this 
company  is  limited  to  $50,  at  which  sum  the  property  is  hereby  valued, 
unless  the  just  and  true  value  is  stated  in  this  receipt."     In  the  receipt 

*  for  the  shipment  of  the  goods  by  the  plaintiff  in  this  suit  no  value  of  the 
goods  was  stated.  The  goods  injured,  however,  were  of  a  much  greater 
value  than  $50,  and  the  loss  by  reason  of  the  injury  was  more  than  $50. 
The  plaintiffs  claimed  that  they  did  not  read  the  terms  and  conditions 
in  the  shipping  book  given  them  by  the  defendant. 

Held,  that  the  receipt  in  this  case  incorporated  into  it  the  limitation  of  liability 
contained  in  the  conditions  printed  in  the  books  of  receipts  used  by  the 
plaintiffs.  Upon  that  receipt,  and  under  its  conditions,  the  defendant 
received  the  goods,  and  upon  it  the  plaintiffs  delivered  the  goods.  This 
constituted  the  contract  between  the  parties,  and,  in  the  absence  of  fraud 
or  misrepresentation,  the  plaintiffs  are  bound  by  its  expressed  terms. 
They  cannot  be  permitted  to  say  that,  by  their  own  inattention,  they  did 
not  read  the  terms  and  conditions,  and  thereby  impose  upon  the  defendant 
a  greater  value  than  that  expressed  in  the  contract. 

TRIAL  — DIRECTING  VERDICT.  — 3.  Further  held,  that  the  ruling  of 
the  presiding  justice  in  directing  a  verdict  for  the  plaii^iffs  based  upon 
the  limited  liability  of  the  defendant  was  correct. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Penobscot  County. 

Action  by  Freeland  J.  Gerry  and  others  against  the  American  Ex- 
press Company.  Verdict  for  plaintiffs  for  less  than  the  amount 
claimed,  and  they  except.    Exceptions  overruled. 


i 
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Argued  before  Wiswell,  Ch.  J.,  and  Emery,  Strout,  Savage,  and 
Peabqdy,  JJ. 

Calvin  W.  Brown,  for  plaintiffs. 

C.  F.  WoODARD,  for  defendant. 

Strout,  J.  —  Plaintiffs  shipped  by  defendant  company  sixty-one 
cans  of  cream  from  Belfast  to  Boston.  Before  delivery  it  became 
frozen  and  was  injured,  and  plaintiffs  claim  damages  therefor.  De- 
fendant admits  a  limited  liability  only,  and  on  the  i8th  day  of 
October,  1904,  tendered  plaintiffs  $55  in  full  for  its  liability,  and 
brought  the  amount  into  court.  Plaintiffs  refused  to  accept  it,  and 
claim  to  recover  the  value  of  the  cream,  stated  to  be  $457.50, 
less  amount  realized  from  the  butter  made  therefrom,  which  left 
a  net  loss  of  $114.18,  which  plaintiffs  seek  to  recover  in  this  action. 

Plaintiffs  were  presented  by  defendant  with  a  book  of  blank 
receipts,  in  which  plaintiffs  entered  their  shipments.  At  the  top  of 
each  sheet  of  these  receipts  there  was  printed,  "  The  property 
hereinafter  described  to  be  forwarded  subject  to  the  terms  and 
conditions  of  the  company's  regular  form  of  receipt  printed  on  inside 
cover  of  this  book."  Below  this  were  entered  the  date,  amount,  and 
destination  of  each  shipment,  and  receipted  by  defendant's  agent 
when  the  goods  were  taken  by  him.  Pasted  on  the  inside  cover  of 
the  book  was  a  notice  to  shippers  not-  involved  here,  and  at  the 
bottom,  in  larger  type,  the  following:  **  The  liability  of  this  com- 
pany is  limited  to  $50,  at  which  sum  the  property  is  hereby  valued, 
unless  the  just  and  true  value  is  stated  in  this  receipt."  In  the 
receipt  for  the  shipment  of  this  cream  no  value  was  stated.  Defense 
claims  that  plaintiffs  are  bound  by  this  limitation.  The  presiding 
justice  ordered  a  verdict  for  plaintiffs  for  $52.25,  that  being  for  $50 
and  interest  thereon  from  the  date  of  shipment  to  the  date  of  the 
tender.  To  this  ruling  exception  was  taken.  There  is  also  the 
general  motion  for  a  new  trial. 

It  is  well  settled  that  a  common  carrier  may  "  limit  his  responsi- 
bility for  property  intrusted  to  him  by  a  notice  containing  reasonable 
and  suitable  restrictions,  if  brought  home  to  the  owner  of  goods  de- 
livered for  transportation,  and  assented  to  clearly  and  unequivocally 
by  him,"  and  if  it  appears  "  that  the  terms  on  which  the  carrier 
proposed  to  carry  the  goods  were  adopted  as  the  contract  between 
the  parties,  according  to  which  the  service  of  the  carrier  was  to 
be  rendered."  Fillebrown  v.  Grand  Trunk  R*y  Co.,  55  Me.  468,  92 
Am.  Dec.  606.  The  limitation  in  defendant's  receipts  in  this  case 
cannot  be  considered  unreasonable.  The  rate  for  transportation 
and  the  care  to  be  bestowed  upon  them  depends  very  largely  upon 
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their  value,  and  the  carrier  may  well  require  the  value  to  be  stated, 
if  he  is  to  be  held  responsible  to  the  extent  of  the  common-law 
liability  of  common  carriers.  Plaintiffs  had  been  shipping  cream 
by  the  defendant,  and  having  their  receipts  in  the  same  book  of 
receipts  almost  daily  from  January  24,  1902,  and  in  all,  or  nearly  all, 
the  shipments  the  receipts  were  filled  out  by  the  plaintiffs  or  their 
agent,  and  signed  by  defendant's  receiving  agent.  In  no  case  did 
they  give  the  value  of  the  shipment  to  defendant.  They  say  they  did 
not  read  the  terms  and  conditions  in  the  shipping  book,  but  it 
seems  incredible  that  using  that  book  almost  daily  for  nearly  two 
years,  and  filling  in  the  blanks  at  every  shipment,  the  eye  could  have 
failed  to  catch  the  distinct  notice  of  limitation  of  liability.  Lapse  of 
memory  is  much  more  probable. 

The  receipt  in  this  case  in  express  terms  incorporated  into  it  the 
limitation  6i  liability  contained  in  the  conditions  printed  in  the  book 
of  receipts  used  by  plaintiffs.  Upon  that  receipt  and  under  its  con- 
ditions defendant  received  the  goods,  and  upon  it  plaintiffs  delivered 
them.  That  constituted  the  contract  between  the  parties,  and,  in  the 
absence  of  fraud  or  misrepresentation,  which  are  not  claimed,  the 
plaintiffs  are  bound  by  its  expressed  terms.  They  cannot  be  per- 
mitted to  say  that,  by  their  own  inattention,  they  did  not  read  the 
terms  and  conditions,  and  thereby  impose  upon  defendant  a  greater 
liability  than  that  expressed  in  the  contract.  Squire  v,  N.  Y.  C. 
R.  Co.,  98  Mass.  239,  93  Am.  Dec.  162. 

The  receipt  did  not  state  the  rate  for  transportation.  Conse- 
quently, the  rate  would  be  that  agreed  upon,  if  any;  otherwise,  a 
reasonable  rate. 

But  it  is  strongly  urged  that  the  rate  per  can  for  transportation 
had  been  specifically  agreed  upon  by  the  parties,  and  therefore 
there  was  no  occasion  for  giving  the  value.  One  of  the  plaintiffs 
rather  vaguely  says  it  was  agreed,  and  the  other  plaintiff  says  the 
rate  was  asked  for  and  given,  and  that  was  alL  But  this  argument 
overlooks  the  consideration  that  upon  the  value  of  the  goods  largely 
depends  the  degree  of  care  defendant  would  exercise  to  protect  the 
property.  If  the  value  was  large,  and  liability  for  loss  great,  defend- 
ant would  naturally  use  much  greater  care  to  protect  from  loss  than 
if  the  value  was  trifling. 

It  is  the  opinion  of  the  court  that  the  ruling  was  right,  and  the 
entry  must  be : 

Motion  and  exceptions  overruled. 
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HIGGINS  V.  FRANKLIN  COUNTY  AGRICULTURAL 

SOCIETY. 

Supreme  Judicial  Court,  Maine,  December,  1^05. 


AGRICULTURAL  SOCIETY  — FAIR— SAFETY  OF  PATRONS.  — i. 
An  agricultural  society  holding  a  fair,  for  admission  to  which  a  fee  is 
charged,  is  bound  to  use  reasonable  care  to  keep  all  parts  of  its  grounds 
to  which  patrons  are  admitted  free  from  dangers  to  them. 

SAME  —  RACE  TRACK.  —  2.  When  such  society  invites  patrons,  even  by 
implication  only,  to  cross  its  racing  track  to  reach  tb£  space  inclosed  by  the 
track,  it  is  bound  to  use  reasonable  care  to  keep  the  track  clear  of  danger 
of  collision  during  such  crossing. 

SAME  — CARE  REQUIRED  OF  PATRONS.  — 3.  A  patron  of  such  fair, 
while  crossing  the  racing  track  by  invitation  of  the  society,  express  or 
implied,  is  not  bound  to  be  as  watchful  for  teams  approaching  along  the 
track  as  he  would  be  in  crossing  a  public  road.  He  may  assume  that  the 
society  is  using  reasonable  care  to  keep  the  track  clear  of  such  teams. 
Hence  the  mere  fact  that  he  is  not  watching  for  such  teams  does  not 
constitute  contributory  negligence  on  his  part. 

SAME  — EVIDENCE  — CONTRIBUTORY  NEGLIGENCE.  —  4.  In  this 
case  the  evidence,  though  conflicting,  warranted  findings  by  the  jury  that 
the  plaintiff  was  invited  by  the  defendant  society  to  cross  the  track  when 
he  did,  that  he  was  not  guilty  of  contributory  negligence  in  not  seeing 
the  team  approaching  along  the  track,  and  that  the  defendant  was  negli- 
gent in  not  preventing  th^  use  of  the  track  by  the  colliding  team  at  that 
time. 

(Official.) 

On  Motion  from  Supreme  Judicial  Court,  Franklin  County. 

Action  by  Edwin  M.  Higgins  against  the  Franklin  County  Agri- 
cultural Society.  Verdict  for  plaintiff.  On  motion  for  new  trial. 
Overruled, 

Action  on  the  case  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff,  and  also  to  recover  for  damages  to  his 
wagon,  caused  by  the  alleged  negligence  of  the  defendant.  On  the 
17th  day  of  September,  1903,  a  fair  was  being  held  by  defendant 
on  its  grounds  at  Farmington,  and  under  its  care  and  control  was  a 
half-mile  race  track  or  a  race  course  for  speeding  and  racing  horses. 
On  the  day  mentioned,  when  a  race  was  not  in  prepress,  the  plain- 
tiff undertook  to  drive  across  the  track  with  his  horse  and  wagon, 
and,  while  so  doing,  his  wagon  was  struck  and  himself  injured  by  a 
rapidly  driven  vehicle,  with  which  the  driver  was  giving  his  horse 

a  warming  up  mile  "  preparatory  to  a  race  later  in  the  afternoon. 
Vol.  XIX  — 17 


« 
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Argued  before  Emery^  Strout,  Savage,  Powers,  Peabody,  and 
Spear,  JJ. 

Frank  W.  Butler,  for  plaintiff. 

Joseph  C.  Holman,  for  defendant. 

Emery,  J.  —  The  defendant  society  was  holding  a  fair  on  its 
grounds  arranged  for  that  purpose.  Onr  these  grounds  was  the 
usual  half-mile  track  for  the  exercising,  speeding,  and  racing  of 
horses.  Outside  of  this  track  was  space  used  for  various  purposes. 
An  admission  fee  was  charged  and  paid  at  the  outer  entrance^ 
and  visitors  having  thus  entered  the  grounds  were  permitted  to  cross 
the  track,  when  not  in  use  for  horses,  to  the  space  within  the  track. 
The  passageway  to  and  across  the  track  was  barred  by  a  rope 
while  the  track  was  in  use,  which  rope  was  lowered  to  the  ground 
by  a  servant  of  the  company  employed  for  that  purpose,  when  the 
track  was  clear,  permitting  visitors  to  cross  the  track  to  the  interior 
space.  The  plaintiff  had  paid  the  admission  fee,  and  had  driven 
upon  the  grounds  up  to  the  track  at  the  crossing,  barred  by  the  rope. 
He  then  started  to  cross  the  track,  and,  when  part  way  across,  his 
carriage  was  struck  and  himself  injured  by  a  rapidly  driven  vehicle,, 
with  which  the  driver  was  speeding  his  horse  along  the  track.  There 
was  evidence  that  the  attendant  guarding  the  passageway  across 
the  track  lowered  the  barring  rope  to  the  ground  in  such  a  manner 
as  to  be  an  invitation  to  the  plaintiff  to  attempt  the  crossing  when  he 
did,  or  an  assurance  to  him  that  the  track  was  then  clear  for  cross- 
ing. The  defendant  strongly  denies  this,  and  insists  that  Aie  rope 
was  lowered  only  for  an  instant  to  enable  a  team  to  leave  the  track, 
and  that  the  plaintiff  practically  forced  his  way  past  the  attendant 
and  barrier.  We  are  not  satisfied,  however,  that  the  jury  was 
clearly  wrong  in  finding  for  the  plaintiff  on  this  point,  and  so  far  the 
verdict  must  stand. 

The  plaintiff  might  have  avoided  the  collision,  had  he  been  on  the 
constant  watch  for  approaching  horses  from  the  time  he  entered 
upon  the  track,  which,  however,  he  was  not.  The  defendant  insists 
that  hence  the  plaintiff  did  not  exercise  due  watchfulness,  and  that 
his  negligence  in  that  respect  was  a  contributing  cause  of  the  col- 
lision. The  only  question  of  law  arising  under  this  contention  is 
whether  the  plaintiff  was  negligent,  as  matter  of  law,  under  the 
circumstances,  in  not  being  constantly  on  the  watch  for  horses 
and  vehicles  rapidly  passing  along  the  track  he  was  crossing.  We 
think  he  was  not.  The  case  is  very  different  from  that  of  crossing 
a  public  highway.  There  the  person  crossing  had  no  assurance,  but 
from  his  own  careful  observation,  that  the  way  is  clear.    He  is  there- 
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fore  bound  to  anticipate  that  teams,  slow  and  fast,  may  be  right- 
fully approaching  at  any  time,  and  to  be  on  his  own  guard  against 
them.  In  this  case  the  track  was  a  purely  private  way,  owned  and 
operated  by  the  defendant  society  as  a  part  of  the  attractions  to 
induce  people  to  pay  for  admission  to  its  grounds.  It  was  the 
society's  duty  to  exercise  due  and  reasonable  care  to  keep  the  track 
clear  and  free  from  danger  to  its  patrons  at  all  such  times  as  they 
were  invited  or  permitted  to  cross  it,-  and  while  they  were  thus 
crossing.  Assuming,  as  the  jury  has  found,  that  the  plaintiff  was 
assured  by  the  action  of  the  defendant's  servant  that  he  could  then 
cross  the  track,  he  was  thereby  assured  that  reasonable  care  had 
been,  and  was  being,  taken  to  keep  the  track  clear  for  his  crossing. 
With  that  assurance  it  cannot  be  held,  as  matter  of  law,  that  he  was 
negligent  in  not  looking  about  for  the  approach  of  rapidly  driven 
horses  and  vehicles  along  the  track.  Whether  under  all  the  circum- 
stances of  this  case  such  an  omission  to  look  about  was  negligence 
was  a  question  for  the  jury.  We  see  no  reason  why  the  finding  on 
this  question  should  be  set  aside. 

Another  point  made  in  defense  is  that  the  defendant  society  is  not 
responsible  for  the  act  of  the  offending  driver,  since  he  was  not 
in  any  way  its  servant,  and  since  it  does  not  appear  that  he  had 
permission  to  drive  on  the  track  at  that  time  The  society's  duty 
was  not  limited  to  refraining  from  giving  permission  to  drive  rapidly 
on  its  tracks  at  such  times.  It  had  an  active  duty  to  use  due  and 
reasonable  care  to  prevent  such  driving,  even  by  unauthorized  per- 
sons. The  jury  has  found  that  it  did  not  perform,  this  duty  in  this 
case,  and  we  see  no  reason  to  disturb  the  verdict  on  this  point. 
It  follows  that  the  motion  must  be  overruled.  Thornton  v.  Maine* 
State  Agricultural  Society,  97  Me.  108,  53  Atl.  Rep.  979,  94  Am. 
St.  Rep.  488. 

Motion  overruled. 


WHITCOMB  V.  MASON. 

Court  of  Appeals,  Maryland,  December,  J905. 


LANDLORD  AND  TENANT  — CARE  OF  HALLWAYS  RESERVED 
UNDER  CONTROL  OF  LANDLORD.  —  Where  a  landlord  leases 
separate  portions  of  the  same  building  to  different  tenants  and  reserves 
under  his  control  the  halls,  stairways  and  other  portions  of  the  building 
used  in  common  by  all  the  tenants,  he  is  under  an  obligation  to  use 
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reasonable  diligence  to  keep  the  portions  so  retained  under  his  contro! 
in  a  safe  condition  and  free  from  improper  obstructions;  whatever  the 
origin  of  this  rule,  it  is  not  to  be  extended  beyond  the  uses  and  purposes 
to  which  it  is  reasonable  to  infer  that  the  halls,  etc.,  were  intended  to  be 
subjected  in  making  the  leases. 

SAME  — DESTRUCTION  OF  TENANT'S  FURNITURE  BY  FIRE.— 
There  was  no  obligation  resting  upon  the  owner  of  an  office  building, 
rented  almost  entirely  to  lawyers,  to  keep  an  outer  door  on  the  second 
floor  open  or  unlocked  on  Sundays,  and  such  owner  was  not  liable  for  the 
destruction  of  furniture  belonging  to  the  tenant  that  could  not  be  moved 
through  the  said  doorway  on  a  Sunday  during  an  unusual  and  un- 
precedented fire. 

SAME  — QUESTION  OF  LANDLORD'S  CARE.  FOR  THE  JURY. — 
There  being  evidence  that  the  only  door  by  which  the  furniture  could  be 
removed  was  securely  locked  during  the  fire,  it  was  proper  to  deny  a 
request  to  take  the  case  from  the  jury  because  of  want  of  evidence  that 
defendant  prevented  plaintiff  from  removing  his  furniture. 

Appeal  from  Court  of  Common  Pleas. 

Action  by  Thomas  J.  Mason  against  James  A.  Whitcomb.  There 
was  a  judgment  for  plaintiff,  and  defendant  appeals.    Reversed, 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Boyd,  Pearce, 
ScHMUCKER,  Jones,  and  Burke,  JJ. 

John  Hinkley,  for  appellant. 

M.  Albert  Levinson  and  Thomas  Ireland  Elliott,  for  appellee. 

ScHMUCKER,  J.  —  This  is  an  appeal  from  a  judgment  of  the  Court 
of  Common  Pleas  of  Baltimore  city.  The  suit  was  instituted  to 
recover  damages  alleged  to  have  been  caused  by  the  fault  and  neg- 
ligence of  the  appellant  in  preventing  the  appellee  from  removing 
his  furniture  from  an  office,  rented  by  him  from  the  appellant,  in 
time  to  prevent  its  destruction  by  fire.  No  questions  of  pleading 
or  admissibility  of  evidence  are  raised  by  the  appeal.  The  only  ex- 
ceptions taken  at  the  trial  of  the  case  were  to  the  court's  rulings  on 
the  prayers,  which  will  be  referred  to  later  on  in  this  opinion. 

It  appears  from  the  record  that  at  the  time  of  the  great  fire  which 
occurred  in  Baltimore  city  on  February  7,  1904,  the  appellee,  Mason, 
occupied,  as  tenant  of  the  appellant,  Whitcomb,  a  room  on  the  second 
floor  of  the  office  building  No.  no  St.  Paul  street.  Whitcomb,  who 
owned  the  building,  was  a  nonresident,  and  it  was  in  charge  of  his 
resident  agent,  J.  A  Miller.  The  suit  was  originally  brought  against 
both  Whitcomb  and  Miller,  but  it  was  dismissed  as  to  the  latter  at 
the  trial.  The  building  was  about  123  feet  deep.  A  hallway  run- 
ning through  it  from  front  to  rear  on  each  floor  afforded  ingress 
and  egress  from  the  rooms  rented  as  offices,  and  was  used  in  com- 
mon by  their  tenants.    On  one  side  of  this  hallway,  and  about  thirty 
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feet  back  from  the  front  of  the  building,  there  was  an  elevator,  and 
also  a  stairway,  affording  access  to  the  different  floors.  There  were 
two  entrances  to  the  building  from  the  street  —  one  at  the  front  end 
of  the  hallway  on  the  first  floor ;  and  the  other  at  a  similar  position 
on  the  second  floor.  The  entrance  on  the  first  floor  was  on  the  level 
of  the  street,  and  the  one  on  the  second  floor  was  reached  from  the 
street  by  a  flight  of  stone  steps  ascending  sidewise  on  the  outside 
of  the  building.  The  office  rented  by  the  appellee  was  on  the  second 
floor,  adjoining  the  elevator  and  stairway.  There  is  evidence  in 
the  record  tending  to  prove  that  at  about  three  o'clock  p.  m.  on  the 
day  of  the  fire  Mason,  having  been  informed  of  its  threatening 
character,  went  from  his  home  at  Hampden  in  the  suburbs  of  the 
city  to  his  oflice  in  Whitcomb's  building,  and  took  from  it  his  in- 
surance policies,  and  then  went  out  to  see  the  fire.  At  that  time 
he  found  the  door  to  the  second-story  entrance  locked,  and  he  went 
to  his  office  through  the  door  on  the  first  floor,  which  was  open. 
Becoming  alarmed  at  the  increasing  speed  and  fury  of  the  fire,  he 
returned  in  about  an  hour  and  a  half,  with  a  wagon,  to  his  office  for 
the  purpose  of  removing  its  contents  to  a  place  of  safety.  With 
the  aid  of  several  other  persons  he  removed  his  valuable  papers  and 
some  of  his  books  by  way  of  the  passage  and  door  on  the  ground 
floor,  but,  when  he  attempted  to  take  his  desk  and  other  large  arti- 
cles of  furniture  out  by  that  way,  he  found  the  stairway  too  cramped 
to  permit  them  to  be  carried  down  to  the  first  floor.  He  then,  with 
a  view  of  taking  those  articles  out  of  the  building  by  way  of  the 
front  door  on  the  second  story,  again  tried  that  door,  but  found  it 
still  locked,  and  was  unable  to  open  it.  It  being  Sunday,  the  ele- 
vator was  not  running.  About  that  time  he  heard  that  a  house  in 
the  rear  of  the  building  was  about  to  be  dynamited  in  the  effort 
to  check  the  progress  of  the  fire.  He  thereupon  abandoned  the  at- 
tempt to  save  the  residue  of  his  office  furniture,  and  it  was  soon 
overtaken  and  destroyed  by  the  fire.  He  did  not  see  Mr.  Miller,  the 
landlord's  agent,  on  the  premises  at  either  visit  to  his  office,  nor 
did  he  know  who  had  locked  the  second-story  front  door.  There 
was  evidence,  on  the  contrary,  tending  to  prove  that  on  the  after- 
noon of  the  fire  the  second-story  front  door  of  the  building  was  not 
tightly  locked,  but  was  held  only  by  a  night  latch  or  other  fastening 
that  could  be  easily  opened  from  the  inside  without  a  key.  In  fact, 
the  tenant  of  one  of  the  other  rooms  in  the  building  testified  with- 
out coYitradiction  that  at  about  two  o'clock  on  the  same  afternoon 
he  had  opened  that  door  from  the  inside  without  difficulty,  and  gone 
out  through  it  to  the  platform  of  the  outside  steps  leading  up  to  it. 
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and  stood  there  ten  or  fifteen  minutes  looking  at  the  passers-by,  and 
then  re-entered  the  building  by  the  same  door,  which  he  closed  after 
him  without  locking  it.  The  amended  narr.  on  which  the  case  was 
tried,  in  setting  forth  the  conduct  of  the  defendant  complained  of  by 
the  plaintiff,  alleges  that  the  removal  of  the  furniture  "  was  pre- 
vented by  the  fault  and  negligence  of  said  defendant,  who,  not- 
withstanding and  in  spite  of  repeated  demands  by  this  plaintiff, 
made  by  him  of  the  agent  of  defendant  then  in  possession,  the  said 
agent  barred  and  maintained  barred  the  necessary  means  of  exit 
from  said  building  and  office,"  and  by  that  means  alone  the  plaintiff 
was  unable  to  remove  his  furniture,  and  it  was  destroyed  by  the  fire. 
There  is,  however,  no  evidence  in  the  record  tending  to  show  the 
making  of  the  alleged  demand  by  the  plaintiff  upon  the  defendant's 
agent. 

The  theory  of  the  plaintiff's  case,  as  stated  on  his  brief,  is  that  it 
was  the  duty  of  his  landlord  to  secure  to  him  at  all  times  free  ingress 
and  egress  to  and  from  his  office,  and  the  unobstructed  use  of  such 
passageways  and  means  of  exit  as  to  enable  him  to  remove  his  goods 
and  save  them  from  an  impending  destruction.  The  precise  question 
thus  arising  is  one  of  first  presentation,  but  its  solution,  in  a  case 
like  the  present  one,  where  there  is  a  mere  verbal  renting  with  a 
total  absence  of  any  express  covenant  on  the  part  of  the  landlord, 
must  be  found  in  a  consideration  of  the  implied  obligation  resting 
upon  a  landlord  as  such  in  reference  to  the  physical  condition  of  the 
demised  property.  The  general  doctrine  applicable  to  this  subject 
has  recently  received  careful  consideration  by  us  in  the  case  of 
Smith  V.  State,  92  Md.  529,  530,  48  Atl.  Rep.  93,  51  L.  R.  A.  772. 
We  then  said :  "  There  is  no  implied  covenant  requiring  the  land- 
lord to  make  repairs.  Gluck  v.  Mayor,  etc.,  of  Baltimore,  81  Md. 
326,  32  Atl.  Rep.  515,  48  Am.  St.  Rep.  515.  '  There  is  no  implied 
warranty  on  a  lease  of  a  house  or  land  that  it  shall  be  reasonably 
fit  for  habitation  or  cultivation.  The  implied  contract  relates  only 
to  the  estate,  not  to  the  condition  of  the  property.  When  a  lease 
contains  no  express  contract  of  warranty  that  the  property  is  or  shall 
be  fit  for  the  purpose  for  which  it  may  be  rented,  there  is  no  im- 
plied warranty  to  that  effect,  and  in  case  the  property  falls  down  in 
consequence  of  some  inherent  defect  the  lessor  is  not  bound  to 
repair,  and  yet  the  lessee  will  be  compelled  to  pay  the  rent.'  Hess 
V.  Newcomer,  7  Md.  337.  After  fully  recognizing  the  landlord's 
liability  to  third  persons  not  claiming  under  the  tenant,  it  is  said 
in  Taylor  on  Landlord  and  Tenant,  sec.  175  A,  that  the  lessor's  lia- 
bility to  the  lessee  is,  however,  much  more  restricted,  as  the  former 
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does  not  warrant  the  condition  of  the  premises,  and  the  tenant, 
because  he  can  inspect  them,  assumes  the  risk  of  their  state.  For 
any  injury  suffered  by  him  during  his  occupancy  by  their  defective 
condition,  or  even  faulty  construction,  he  cannot  make  the  lessor 
answerable,  unless  there  was  misrepresentation,  active  concealment, 
or  perhaps  a  total  inability  on  the  tenant's  part  to  discover  the  defect 
before  entering."  After  citing  many  cases  in  support  of  the  doc- 
trine there  stated  we  further  say  in  that  case :  "  The  reason  of  the 
rule  is  perfectly  apparent.  If  the  lessee  knows  the  condition  of  the 
premises,  and  rents  it  without  requiring  the  owner  to  repair  it,  he 
takes  it  as  he  finds  it,  and  has  no  right  to  complain  of  injuries  sus- 
tained on  account  of  its  condition." 

Although  the  liability  of  the  landlord  as  to  the  physical  condition 
of  the  premises  covered  by  the  lease  is  as  above  stated,  the  weight 
of  modem  authority  supports  the  rule  that,  where  he  leases  separate 
portions  of  the  same  building  to  different  tenants,  and  reserves 
under  his  control  the  halls,  stairways,  and  other  portions  of  the 
building  used  in  common  by  all  of  the  tenants  as  means  of  access 
to  their  respective  rooms  or  apartments,  he  is  under  an  obligation 
to  use  reasonable  diligence  to  keep  th^  portions  so  retained  under  his 
control  of  the  building  in  a  safe  condition  and  free  from  improper 
obstructions.  i8  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  220,  221 ; 
Gillvon  V,  Reilly,  50  N.  J.  Law,  26,  11  Atl.  Rep.  481}  Looney  v. 
McLean,  129  Mass.  33,  37  Am.  Rep.  295 ;  Vanderbeck  v,  Hendry, 
34  N.  J.  Law,  471,  472,  16  Am.  Neg.  Cas.  665 ;  Brunker  v.  Cummins, 
133  Ind.  443,  32  N.  E.  Rep.  732 ;  McGinley  v.  Alliance  Trust  Co., 
(Mo.  Sup.)  66  S.  W.  Rep.  153,  56  L.  R.  A.  334;  Dollard  v.  Roberts, 
14  L.  R.  A.  238,  and  notes  thereto.  This  obligation  of  the  land- 
lord to  the  tenants  of  different  parts  of  the  same  building  in  refer- 
ence to  the  halls,  stairways,  doors,  etc.,  of  which  he  has  kept  pos- 
session for  their  common  use,  has  been  held  not  to  result  from  the 
implied  covenant  for  quiet  enjoyment  incident  to  the  leases  of  the 
several  portions  of  the  building,  but  to  be  of  the  same  character  as 
that  of  any  other  owner  of  real  estate,  who  permits  or  invites  others 
to  use  it  for  a  particular  purpose,  to  keep  it  safe  for  those  using 
it  within  the  scope  of  the  invitation.  Gillvon  v,  Reilly,  supra; 
Looney  v.  McLean,  supra;  Vanderbeck  v.  Hendry,  supra;  Camp 
V,  Wood,  76  N.  Y.  92,  32  Am.  Rep.  282.  Whatever  may  be  the  true 
origin  and  character  of  this  obligation  of  the  landlord,  it  ought  not 
to  be  extended  beyond  the  uses  and  purposes  to  which  it  is  reason- 
able, from  the  situation  and  nature  of  the  building  containing  the 
demised  apartments,  to  infer  that  the  halls,  stairways,  etc.,  were 
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intended  to  be  subjected  in  making  the  leases  to  the  respective 
tenants. 

Now,  what  were  the  reasonable  uses  for  which  the  appellant,  as 
landlord,  was  under  obligation  to  keep  in  proper  condition  the  halls, 
stairways,  and  outer  doors  of  the  building  containing  the  office 
leased  by  him  to  the  appellee  ?  It  appears  from  the  evidence  that 
it  was  an  office  building  located  in  the  business  portion  of  the  city 
opposite  the  courthouse.  With  the  exception  of  a  lunch  room  and 
restaurant  on  the  ground  floor,  the  entire  building  was  rented  out 
as  offices,  mainly  to  lawyers.  The  reasonable  use  of  the  outer  doors, 
halls,  and  stairways  of  such  a  building  so  located,  so  far  at  least  as 
related  to  the  lawyers'  offices,  required  that  they  should  be  kept 
open  and  free  from  improper  obstruction  during  such  hours  of  the 
day  and  evening  as  their  tenants  and  persons  having  business  with 
them  might  reasonably  be  expected  to  desire  access  to  the  offices. 
But  such  use  did  not  require  that  the  doors,  halls,  etc.,  should  be 
kept  in  that  condition  throughout  the  entire  night,  nor  on  Sunday, 
which  is  a  dies  non  when  secular  avocations  are  presumed  to  be  sus* 
pended.  It  certainly  did  not  require  the  outer  doors  of  the  building 
to  be  kept  open  on  Sunday  to  such  an  extent  as  to  admit  of  the 
removal  by  the  tenants  of  large  pieces  of  furniture.  The  access 
afforded  to  the  building  on  Sunday,  as  shown  by  the  evidence, 
through  the  open  door  and  hallway  on  the  ground  floor,  which  con- 
nected with  the  stairway,  was,  in  our  opinion,  reasonable  and  ade- 
quate for  all  ordinary  occasions.  The  occurrence  of  the  great  fire 
of  February  7,  1904,  which  destroyed  the  entire  center  of  the  city, 
was  a  sudden  and  unexpected  calamity.  Even  then,  at  three  o'clock 
in  the  afternoon,  when  the  appellee  first  went  to  his  office,  he  did 
not  regard  the  danger  of  its  destruction  as  serious,  for  he  merely 
took  from  it  his  insurance  policies,  and  made  no  effort  to  remove 
its  other  contents  until  an  hour  and  a  half  later.  There  is  no  evi- 
dence that  the  landlord  or  his  agent  were  on  the  premises  at  the  time 
when  the  appellee  alleges  that  the  second-story  front  door  was 
locked,  or  were  aware  that  the  destruction  of  the  building  was  so 
seriously  threatened  by  the  fire  that  any  of  the  tenants  desired  to 
remove  their  furniture.  Under  these  circumstances  we  are  of  opin- 
ion that  the  appellant,  as  owner  and  landlord  of  the  building,  dis- 
charged his  obligation  in  reference  to  access  to  it  on  Sunday  by 
having  the  door  and  hallway  on  the  ground  floor  open  and  unob- 
structed. 

At  the  close  of  the  case  the  plaintiff  offered  one  prayer,  and  the 
defendant  offered  six.    The  plaintiff's,  which  related  to  the  measure 
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of  damages  in  the  event  of  a  verdict  in  his  favor,  was  unobjection- 
able in  form,  and  was  properly  granted  by  the  court 

The  defendant's  first  prayer  asked  the  court  to  take  the  case  from 
the  jury  for  want  of  legally  sufficient  evidence  that  the  defendant 
or  any  of  his  agents  denied  the  plaintiff  access  to  his  office,  or  pre- 
vented him  from  removing  his  goods  therefrom  on  the  day  of  the 
fire.  This  prayer  was  properly  rejected,  because,  although  there 
was  no  such  evidence  that  the  plaintiff  was  denied  access  to  his 
office  by  any  one,  there  was  evidence  tending  to  prove  that  the  only 
door  by  which  the  furniture  could  be  removed  was  securely  locked 
at  both  visits  of  the  plaintiff  to  the  building.  If  the  jury  had  be- 
lieved this  evidence,  they  might  have  concluded  that  the  defendant 
did  prevent  the  removal  of  the  furniture,  for,  the  doors  being  under 
the  control  of  his  agents,  he  was  primarily  responsible  for  their 
open  or  closed  condition.  The  court  should,  therefore,  not  have 
taken  the  case  from  the  jury  on  that  prayer. 

There  was,  however,  fatal  error  in  the  rejection  of  the  defendant's 
fourth  and  fifth  prayers.  The  fourth  prayer  asserted  the  proposition 
that  as  the  fire  occurred  on  Sunday,  and  was  an  emergency  which 
could  not  have  been  foreseen  by  ordinary^  care,  the  defendant  was, 
as  a  matter  of  law,  under  no  obligation  to  provide  at  that  time  means 
of  egress  from  the  building  suitable  for  the  removal  of  furniture 
therefrom.  The  fifth  prayer  in  effect  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  the  plaintiff,  at  the  time  he  at- 
tempted to  remove  his  furniture  from  the  building,  could  by  reason- 
able efforts  have  opened  the  upper  front  door,  he  was  not  entitled 
to  recover  From  what  we  have  said  concerning  the  legal  obligation 
as  to  the  condition  of  the  hallways  and  doors  of  the  building  resting 
upon  the  defendant  as  landlord,  it  is  apparent  that  both  of  these 
prayers  should  have  been  granted.  We  find  no  reversible  error  in 
the  action  of  the  lower  court  upon  the  other  three  prayers  of  the 
defendant. 

There  is  an  exception  in  the  record,  taken  after  the  trial  of  the 
case,  at  the  hearing  of  a  motion  for  a  new  trial,  to  the  court's  re- 
fusal to  grant  the  motion.  The  main  ground  of  the  motion  was  the 
fact  that  the  plaintiff's  counsel,  in  his  argument  before  the  jury  at 
the  trial  of  the  case,  had  made  certain  statements  which  the  defend- 
ant's counsel  claimed  were  improper,  but  to  which  he  neither  made 
objection  nor  took  any  exception  at  the  time  they  were  made,  or  at 
any  time  prior  to  filing  the  motion  for  a  new  trial.  It  is  well  set- 
tled that  no  appeal  will  lie  from  an  order  granting  or  refusing  a 
new  trial,  the  motion  for  which  is  always  addressed  to  the  sound 
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discretion  of  the  court.  Nor  will  a  litigant  be  permitted  to  employ 
a  motion  for  a  new  trial  as  a  means  of  bringing  to  this  court  for  its 
review  any  matter  occurring  during  the  trial  of  the  case  to  which 
objection  was  not  made  at  the  time  of  its  occurrence. 

For  the  error  committed  in  rejecting  the  fourth  and  fifth  prayers 
of  the  defendant,  the  jiidgment  must  be  reversed,  and,  as  the  case 
made  out  by  the  record  does  not  show  the  plamtiff  entitled  to  re- 
cover, no  new  trial  will  be  granted. 

Judgment  reversed,  with  costs,  without  a  new  trial. 


STANDARD  OIL  CO.  V.  HARTMAN. 

Court  of  Appeals,  Maryland,  January,  igo6. 


HIGHWAYS  —  COLLISION  OF  VEHICLES  DRIVEN  TOWARDS 
EACH  OTHER,  —  Where  it  appeared  that  about  six  o'clock  in  the  after- 
noon of  a  December  day  the  defendant's  seven-fect-widc  truck,  drawn 
by  three  horses,  was  being  driven  on  the  left-hand  side  of  a  highway 
approaching  a  town,  and  that  a  collision  occurred  between  the  defendants 
truck  and  plaintiff's  one-horse  buggy,  being  driven  in  the  opposite  direc- 
tion, the  questions  of  negligence  were  properly  submitted  to  the  jury, 
and  a  judgment  for  plaintiff  was  affirmed. 

Appeal  from  Circuit  Court,  Queen  Anne  County. 

Action  by  Nancy  G.  W.  Hartman  against  the  Standard  Oil  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
AMrmed. 

Argued  before  McSherry,  C.  J.,  and  Boyd,  Page,  Pearce, 
ScH  MUCKER,  Jones,  and  Burke,  J  J. 

Roger  W.  Cull  and  Phil.  B.  Hopper,  for  appellant. 

W.  T.  Warburton,  for  appellee. 

Jones,  J.  —  This  is  an  appeal  from  a  judgment  rendered  in  the 
court  below  against  the  appellant,  at  the  suit  of  the  appellee,  for 
damage*;  resulting  to  the  appellee  by  reason  of  the  alleged  negligence 
of  the  appellant,  which  the  narr.  charges  as  follows:  "That  it 
(the  appellant)  is  the  owner  of  large  wagons  or  oil  tanks,  used  in 
the  transportation  and  delivery  of  its  oils  and  driven  by  its  servants 
upon  the  public  roads  of  the  county  in  the  prosecution  of  its  busi- 
ness; that  on  the  21st  day  of  December,  1903,  the  plaintiff,  while 
driving  on  the  Elkton  and  Chesapeake  City  public  road  to  her  home, 
exercising  due  care,  the  servant  or  servants  of  the  defendant  (ap- 
pellant) having  in  charge  one  of  its  said  teams,  while  acting  within 
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the  scope  of  his  eniplo3mient,  carelessly  and  negligently  drove  the 
same  against  and  over  the  carriage  in  which  the  plaintiff  (appellee) 
was  riding,"  and  caused  her  to  be  thrown  out  and  injured.  To  this 
the  defendant  pleaded  the  general  issue,  and  trial  was  had  before  a 
jury,  during  which  no  questions  arose  upon  the  evidence.  Upon  the 
proofs  submitted  in  the  cause  the  plaintiff  (appellee)  asked  three 
instructions  to  the  jury,  and  the  defendant  (appellant)  four,  and 
filed  special  exceptions  to  the  plaintiff's  first  prayer,  alleging  absence 
of  proof  to  support  it.  The  court  below  granted  all  the  prayers  of 
the  plaintiff,  overruled  the  defendant's  special  exceptions  to  plain- 
tiff's first  prayer,  rejected  the  defendant's  first  prayer,  and  granted 
its  others.  The  defendant  excepted  to  this  action  of  the  trial  court 
in  respect  to  the  granting  of  the  plaintiff's  prayers  and  the  overruling 
of  its  special  exceptions  and  the  rejection  of  its  first  prayer.  This 
exception  presents  the  questions  to  be  determined  here. 

The  defendant's  first  prayer,  as  it  appears  in  the  record,  is  too 
general,  and  was  properly  rejected  on  this  ground,  if  no  other. 
This  we  understand  to  be  admitted.  This  is  not  material,  however, 
because  substantially  the  same  question  is  raised  by  the  special  ex- 
ceptions to  the  plaintiff's  first  prayer.  If  that  was  properly  granted, 
then  the  defendant's  first  prayer,  which  affirmed  the  insufficiency 
of  the  plaintiff's  evidence  to  support  a  recovery  by  the  plaintiff,  was 
necessarily  to  be  rejected.  The  question  thus  raised  will  make  neces- 
sary a  reference  to  the  evidence  adduced  by  the  plaintiff  to  sustain 
the  action.  As  to  some  of  the  material  parts  of  this  there  is  no  con- 
flict with  that  of  the  defendant.  Where  such  conflict  occurs  a  ques- 
tion is  presented  falling  exclusively  within  the  province  of  the  jury. 

The  plaintiff's  first  prayer  in  general  terms  affirms  the  right  of  the 
plaintiff  to  recover  if  the  jury  should  find  that  the  injury  complained 
of  was  caused  by  the  negligence  of  the  defendant's  servants  while 
acting  within  the  scope  of  their  employment  and  driving  its  team 
upon  the  public  highway,  and  "  resulted  directly  from  the  want  of 
ordinary  care  and  prudence  "  on  the  part  of  such  servants,"  and  not 
from  the  want  of  ordinary  care  and  prudence  on  the  part  of  the 
plaintiff  directly  contributing  to  the  injury."  The  second  prayer 
put  upon  the  defendant  the  burden  of  proof  to  show  contributory 
negligence  on  the  part  of  the  plaintiff  directly  contributing  to  pro- 
duce the  injury  complained  of,  to  disentitle  the  plaintiff  to  recover 
on  the  ground  of  such  negligence;  and  the  third  instructed  as  to 
the  measure  of  damages  in  the  case  of  a  finding  for  the  plaintiff. 
There  is  evidence  in  the  record  going  to  show  the  following  facts : 
About  six  o'clock  in  the  evening  of  December  21,  1903,  the  appeU 
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lant's  (defendant  below)  servant,  in  the  prosecution  of  its  business 
as  a  manufacturer  and  vender  of  oil,  was  driving  a  wagon  belonging 
to  the  appellant  on  the  public  road  in  Cecil  county  running  between 
the  town  of  Elkton  and  Chesapeake  City.  The  wagon  was  large  and 
heavy,  weighing  from  3,000  to  3,200  pounds  when  empty,  and  was 
drawn  by  three  horses  driven  abreast.  It  was  a  five-foot  tnick, 
with  the  singletrees  projecting  from  twelve  to  twenty  inches  past 
the  hub  on  either  side,  making  it  thus  to  require  a  space  of  about 
seven  feet  in  passing  along  the  road.  The  outside  horses  traveled 
outside  of  the  tracks  of  the  wheels.  The  wagon  was  being  driven 
from  Chesapeake  City  to  Elkton.  Near  the  latter  place  and  at  the 
point  of  the  accident  there  was  a  down  grade  in  the  road,  and  the 
road  was  there  twenty-eight  or  twenty-nine  feet  wide.  All  of  it 
could  be  used  at  this  point.  There  was  no  special  traveled  way. 
On  the  right-hand  side  of  the  road  going  from  Elkton,  and  the  left- 
hand  side  approaching  Elkton  from  Chesapeake  City  —  the  direc- 
tion in  which  the  wagon  was  being  driven  —  there  was  a  white- 
washed board  fence.  The  wagon,  at  the  point  and  the  time  of  the 
accident,  was  being  driven  so  far  to  what  was  the  left  side  of  the 
road,  when  going  from  Chesapeake  City  to  Elkton,  that  it  was  not 
possible  for  a  buggy  to  pass  oetween  the  wagon  and  the  board  fence. 
There  was  no  reason  making  it  necessary  for  the  wagon  to  be  on 
that  side  of  the  road.  It  could  have  been  driven  in  the  middle  of  the 
road,  when  there  would  have  been  plenty  of  room  for  a  buggy  to 
have  passed  on  either  side.  The  road  from  Elkton  out  beyond  the 
place  of  accident  was  much  traveled.  "  It  is  the  main  road  leading 
out  of  Elkton  to  all  points  in  the  lower  part  of  the  county.  Teams 
are  on  it  continually  "  —  says  one  witness.  There  is  more  travel  on 
it  than  on  any  road  leading  into  Elkton,  and  this  travel  continues  all 
day  and  the  early  hours  of  the  evening,  .The  servants  of  the  defend- 
ant  had  used  the  road  frequently  and  for  a  considerable  time  and 
were  familiar  with  it  and  with  the  conditions.  The  night  of  the 
accident  was  unusually  dark,  and  the  darkness  was  increased  at  the 
place  of  the  accident  by  conditions  existing  there.  The  wagon  had 
displayed  no  lights,  and  no  means  were  provided  to  give  warning 
of  its  approach.  On  the  day  and  at  the  hour  mentioned  the  appellee 
(plaintiff  below)  was  driving  to  her  home  from  Elkton  on  the  road 
in  question.  She  was  in  a  buggy,  and  driving  a  horse  that  was  old 
and  safe  to  drive,  and  which  could  not  be  urged  to  much  speed. 
In  driving  she  kept  to  what  was  the  right  side  of  the  road  going  out 
from  Elkton,  the  direction  she  was  traveling.  At  the  place  of  the 
accident  in  question  she  met  the  wagon  of  the  defendant  coming  in 
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the  opposite  direction,  and,  as  has  been  shown,  being  driven  upon 
the  same  side  of  the  road  upon  which  the  plaintiff  was  driving. 
She  was  prevented  by  the  darkness  from  seeing  it  until  too  close 
to  it  to  avoid  colliding  with  it.  Immediately  upon  becoming  aware 
of  the  approach  of  the  wagon  she  pulled  her  horse  to  the  right; 
but  at  the  same  instant  the  two  vehicles  came  into  collision,  and  the 
plaintiff  was  thrown  from  her  buggy  and  injured,  and  the  buggy 
was  broken  and  damaged.  There  was  evidence  that  the  plaintiff 
was  familiar  with  the  road  from  driving  over  it  frequently,  and 
some  from  which  it  could  be  inferred  that  she  kept  to  the  right  side 
of  the  road  in  driving  over  it  on  the  occasion  in  question  because 
she  thought  that  the  safe  and  proper  thing  to  do.  In  the  foregoing 
summary  of  the  evidence  in  the  case  there  is  enough  appearing  to 
be  submitted  to  the  jury  on  both  branches  of  the  inquiry  involved 
in  the  plaintiff's  narr. ;  that  is,  as  to  negligence  vel  non  on  the  part 
of  the  defendant's  servants,  and  as  to  the  exercise  of  ordinary  pru- 
dence and  care  on  the  part  of  the  plaintiff  in  the  circumstances  lead- 
ing up  to  and  attending  the  accident  in  question. 

In  the  briefs  in  the  case  and  in  the  oral  argument  there  has  been 
a  good  deal  of  discussion  as  to  the  effect  to  be  given,  in  determining 
the  question  of  negligence,  to  what  is  affirmed  to  be  the  law  of  the 
road  —  that  persons  in  using  the  public  highways  must  observe  the 
rule  of  keeping  to  the  right,  with  a  view  to  secure  to  all  unobstructed 
and  safe  passage  over  the  same ;  the  theory  of  the  plaintiff  apparently 
being  that  the  court  can  and  ought  to  take  judicial  notice  of  such 
rule  and  apply  the  same  to  the  conduct  of  parties  in  the  given  case, 
while  it  is  contended  on  behalf  of  the  defendant  that  the  court 
cannot  take  notice  of  nor  give  effect  to  the  rule,  unless  it  be  proved 
as  a  custom.  It  is  further  contended  on  behalf  of  the  defendant  that, 
though  the  rule  is  to  be  applied  in  determining  the  questions  indi- 
cated, the  road  can  be  used  indiscriminately  by  persons  passing  over 
it  until  confronted  with  and  made  aware  of  the  necessity  for  a 
change  of  course  or  of  their  position  thereon.  In  other  words,  it  is 
only  when  persons  proceeding  along  the  road  from  opposite  direc- 
tions are  meeting  that  it  is  necessary  or  required  to  observe  the  rule 
of  going  to  the  right,  that  each  may  have  free  passage.  Conse- 
quently it  is  argued  that  it  is  not  to  be  imputed  to  the  defendant  as 
negligence  in  this  case  that  its  team,  at  the  time  of  the  accident  in 
question,  was  being  driven  upon  the  left,  instead  of  the  right,  side 
of  the  road.  We  do  not  deem  it  necessary  in  this  case  to  pursue  the 
inquiry  thus  raised.  If  it  be  admitted  that  the  servants  of  the  defend- 
ant had  the  general  right,  in  driving  upon  the  road,  to  be  with  its 
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vehicle  upon  any  part  of  the  same  that  for  the  time  might  suit  their 
convenience  or  pleasure,  this  right  was  not  an  absolute  and  unquali- 
fied one.  All  other  persons  having  occasion  to  use  the  highway 
would  be  entitled  to  the  same  right,  and  such  right  must  of  neces- 
sity be  exercised  by  each  and  every  one  with  reference  to  and  regard 
for  the  rights  and  safety  of  every  other.  It  is  not  consistent  with  the 
rights  and  safety  of  others  using  a  highway  that  a  vehicle,  such  as 
is  described  as  being  in  charge  of  the  defendant's  servants,  should 
be  driven  over  the  same,  in  the  conditions  mentioned,  without  so 
regulating  its  position  upon  the  road  as  to  give  such  reasonably 
convenient  opportunity  as  circumstances  permitted  for  other  vehicles 
to  avoid  collision  therewith,  or  to  have  adopted  and  used  some  means 
of  giving  warning  of  its  presence  and  approach.  The  wagon  of  the 
defendant  was  heavy  and  cumbersome,  drawn  by  large  and  heavy 
horses,  three  abreast.  It  was  necessarily  slow  in  being  changed  from 
its  course,  and  could  not  be  so  changed,  in  an  emergency,  readily 
and  quickly.  If  it  had  been  kept  in  the  middle  of  the  road,  which 
there  is  evidence  going  to  show  could  readily  have  been  done,  oppor- 
tunity would  have  been  afforded  to  lighter  vehicles,  susceptible  of 
quick  change  and  movement  in  their  course,  to  have  gone  to  either 
side  of  the  road  that  the  situation  made  most  practicable  to  escape 
collision  with  it.  It  would  have  been  but  prudent,  too,  that  a  vehicle 
of  that  character,  occupying  the  space  that  it  did  in  proceeding  along 
the  highway  in  the  darkness  described,  and  where  the  frequency  of 
travel  was  such  as  it  is  shown  to  have  been,  should  have  displayed 
some  symbol  or  warning  of  its  presence. 

Our  conclusion  is  that  it  was  entirely  proper  that  the  case  should 
be  submitted  to  the  jury  and  that  the  instructions  for  their  guidance 
which  were  made  the  subject  of  exception  were  proper.  It  has  not 
been  thought  necessary  to  extend  this  opinion  by  taking  up  for  re- 
view the  many  authorities  cited  on  both  sides  of  the  argument  and 
briefs.  An  examination  of  them  has  not  developed  any  peculiar 
features  appropriate  to  be  applied  here.  In  each  and  all  of  them 
there  seems  to  have  been  only  the  application  of  the  familiar  prin- 
ciples of  the  law  of  negligence  to  the  facts  of  the  particular  case. 
The  judgment  below  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  appellee. 
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MOODY  V.  BOSTON  &  MAINE  RAILROAD. 

Supreme  Judicial  Court,  Massachusetts,  October,  1905, 


CARRIER  AND  PASSENGER  —  SAFE  PLACE  TO  ALIGHT  — DE- 
GREE OF  CARE.  —  A  railroad  company  providing  safe  means  of  egress 
for  its  passengers  and  a  safe  and  convenient  place  for  them  to  alight, 
fulfills  the  duty  imposed  by  law  of  using  the  highest  degree  of.  care  and 
no  question  of  the  degree  of  care  arises. 

PASSENGER  INJURED  WHILE  BEING  ASSISTED  BY  CONDUCTOR 
TO  ALIGHT.  —  Where  it  appeared  that  an  alighting  passenger,  not 
needing  assistance,  was  assisted  by  the  conductor  of  the  train  because 
required  by  the  company's  rule  to  render  assistance  to  passengers  board- 
ing or  alighting  from  trains,  and  the  passenger  was  injured,  the  company 
was  not  liable  if  the  conductor  exercised  reasonable  care  under  the 
circumstances. 

Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  one  Moody,  administrator,  against  the  Boston  &  Maine 
Railroad.  There  was  a  verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Overruled. 

E.  H.  Vaughan  and  Henry  B.  Montague,  for  plaintiff. 

Chas.  M.  Thayer  and  Alex.  H.  Bullock,  for  defendant. 

LoRiNG,  J.  —  This  case  is  here  on  two  exceptions  taken  by  the 
plaintiff  to  the  charge  to  the  jury.  It  was  an  action  at  common 
law  for  injuries  and  suffering  caused  by  an  injury  on  August  25, 
1903,  from  which  the  intestate  died  on  April  17,  1904,  The  plaintiff, 
a  married  woman  weighing  about  180  pounds,  was  a  passenger  on  a 
train  to  Boston,  arriving  between  eleven  and  twelve,  noon.  She 
had  with  her,  in  addition  to  one  other  child,  a  boy  aged  two,  which, 
owing  to  infirmity,  had  to  be  carried.  She  came  onto  the  platform  to 
leave  the  car  in  which  she  had  been,  with  this  child  of  two  on  her 
right  arm,  holding  him  in  place  with  her  left  hand,  in  which  she 
had  also  a  shopping  bag.  Her  story  is  that,  as  she  stepped  from  the 
lowest  step  onto  the  platform,  the  conductor,  who  was  standing 
there,  put  his  right  arm  under  her  right  elbow,  but  let  go  of  her,  and 
she  fell  heavily  to  the  platform,  and  that  he  said  it  was  his  fault; 
that  he  ought  not  to  have  let  go  of  her.  The  conductor's  story  is  that 
he  asked  her  to  allow  him  to  take  the  baby,  to  which  she  said, 
"  No ; "  that  he  then  put  up  his  hands  to  assist  her,  when  she  fell, 
pitching  him  out  of  the  way ;  and  that  she  said  she  tripped. 

After  telling  the  jury  that  the  duty  of  the  defendant  as  a  carrier  of 
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passengers  to  the  plaintiff  as  a  passenger  "  was  to  use  the  highest 
degree  of  care  consistent  with  the  undertaking,  the  running  of  its 
train,  the  motive  power  used,  and  other  things,"  the  presiding  judge 
went  on  to  say  that :  "  Ordinarily  *  *  *  if  a  railroad  com- 
pany, for  the  purpose  of  permitting  its  passengers  to  depart  from  its 
train,  provides  safe  means  of  egress  and  a  safe  and  convenient  place 
upon  which  to  alight,  that  accomplishes  and  fulfills  the  duty  which 
the  law  imposes  upon  it.  I  say  ordinarily.  Of  course,  the  situation 
must  be  changed  by  what  in  fact  appears  or  was  reasonably  ex- 
pected by  those  having  the  management  of  the  trains.  That  degree 
of  care  is  governed  and  is  affected  by  what  the  defendant,  through 
its  servants,  either  knows  or  ought  to  know.  If  you  are  coming 
down  from  your  place  of  residence  to-day,  and  getting  off  at  Lincoln 
Square,  being  in  your  ordinary  health,  unincumbered,  and  being 
physically  and  mentally  reasonably  sound,  and  arriving  at  Lincoln 
Square,  and  the  steps  of  the  car  on  which  you  are  riding  are  safe, 
ample,  and  adapted  to  permit  you  to  step  in  safety,  and  the  distance 
is  such  between  the  lower  step  and  the  platform  that  you  can  easily 
accomplish  it,  you  would  be  likel}  to  say  that  was  a  fulfilling  of  the 
duty  which  the  railroad  company  owes  to  you."  It  is  stated  in  the 
bill  of  exceptions  that  "  the  plaintiff  duly  excepted  to  so  much  of  the 
charge  as  stated  that,  if  the  defendant  provides  safe  means  of  egress 
and  a  safe  and  convenient  place  to  alight,  that  fulfils  the  duty  im- 
posed by  law."  The  judge  went  on  to  say  that  while  this  is  ordi- 
narily so  there  may  be  mental  infirmity,  physical  incapacity,  or 
peculiar  conditions  which  ought  to  give  notice  to  the  carrier  that 
there  was  danger  in  the  passenger's  alighting  unless  something  else 
was  done.  In  case  there  was  nothing  specially  calling  for  extra  at- 
tention, any  neglect  on  the  part  of  the  conductor  "  would  not  be 
negligence  on  the  part  of  a  defendant  so  far  as  the  obligation  as  a 
common  carrier  of  passengers  is  concerned."  But  if  "  the  situation 
was  such  that,  reasonably  caring  for  the  safe  alighting  of  a  passenger, 
it  was  obligatory  upon  him  as  representing  the  defendant  to  aid  her, 
then  in  aiding  her  the  road  is  held  to  the  highest  degree  of  care."  He 
then  took  up  the  following  rule  of  the  defendant  railroad :  "  Rule 
No.  584.  Conductors  and  brakemen  will  always  step  down  onto 
the  station  platform,  at  stations  where  trains  stop,  and  render  proper 
assistance  to  passengers  taking  or  alighting  from  the  cars,  and 
brakemen  will  not  give  the  conductor  the  all  right  signal  until  they 
have  again  boarded  the  train,  and  looked  through  the  cars  to  see  that 
there  are  no  more  passengers  to  leave,  and  return  to  the  station  plat- 
form."   Speaking  of  this  rule,  the  presiding  judge  said :    "  It  fur- 
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ther  provides  that  he  shall  aid  passengers  to  alight.  It,  as  I  recall  it, 
makes  no  exception.  It  leaves  nothing  to  the  judgment  of  the  con- 
ductor as  to  the  degree  and  extent  of  that  assistance.  But  if  this 
conductor,  acting  within  the  scope  of  his  employment  by  the  rail- 
road, his  employer,  and  under  and  by  virtue  of  that  rule,  starts  to 
assist  a  passenger  off,  not  requiring  assistance  otherwise,  as  I  have 
illustrated  before,  if  he  enters  upon  that  employment,  or  that  par- 
ticular part  of  the  duty  of  his  employment,  under  that  rule,  then  he 
is  held  to  the  exercise,  and  the  defendant  corporation  is  held  to  the 
exercise,  of  reasonable  care  in  performing  properly  the  duty  which 
it  assumes." 

1.  As  to  the  first  exception :  What  the  plaintiff  complains  of  in  his 
argument  is  not  what  he  put  forward  as  his  objection  to  this  part  of 
the  charge.  What  the  defendant  has  argued  is  that  the  jury  were 
told  that  in  furnishing  proper  egress  from  the  car  on  which  a  pas- 
senger is  carried  the  carrier  is  not  bound  to  use  the  highest  degree 
of  care,  but  ordinary  care  only.  The  objection  the  plaintiff  made  to 
this  part  of  the  charge  was  "  that,  if  the  defendant  provides  safe 
means  of  egress  and  a  safe  and  convenient  place  to  alight,  that  fulfils 
the  duty  imposed  by  law."  If  the  means  of  egress  are  in  fact  safe, 
no  question  of  the  degree  of  care  arises. 

2.  The  second  exception,  as  we  construe  the  bill  of  exceptions, 
is  to  this:  After  telling  the  jury  that  the  defendant  was  bound  to 
assist  a  passenger  in  alighting,  if  his  appearance  was  such  as  to 
indicate  to  a  servant  exercising  the  highest  degree  of  care  that  she 
needed  assistance,  and,  if  assistance  was  required,  that  it  had  to  be 
rendered  with  the  highest  degree  of  care,  the  presiding  judge  told 
them  that  in  a  case  where  they  found  under  the  preceding  instruc- 
tion that  the  plaintiff  did  not  need  assistance,  and  where  in  spite  of 
that  the  conductor  in  fact  undertook  to  assist  her  in  compliance  with 
a  rule  of  the  defendant,  the  defendant  was  liable  for  reasonable  care 
only.  We  are  of  opinion  that  the  plaintiff  has  no  ground  of  com- 
plaint. In  a  case  where,  although  the  highest  degree  of  care  does 
not  require  that  a  passenger  should  receive  assistance,  the  conductor 
attempts  to  assist  her  because  of  a  rule  of  the  defendant,  he  is  doing 
something  which  neither  the  law  relating  to  carriers  nor  the  contract 
between  the  passenger  and  the  carrier  requires  him  to  do.  If  the 
conductor  exercises  reasonable  care  under  those  circumstances,  the 
plaintiff  cannot  complain. 

Exceptions  overruled. 
Vol.  XIX  — 18 
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NEALE  V.  SPRINGFIELD  STREET  R.  CO. 

Supreme  Judicial  Court,  Massachusetts,  October,  1905. 


CARRIER  AND  PASSENGER  —  PERSON  ABOUT  TO  BOARD 
STREET  CAR  STRUCK  BY  IT.  —  Where  it  appeared  that  the  plaintiff 
signaled  an  approaching  street  car  that  projected  about  eight  inches  over 
the  rail,  and  he  stood  at  a  point  about  two  feet  from  the  rail  and  leaned 
his  head  forward  as  the  car  neared  him  and  he  was  struck  on  the  head 
by  some  part  of  the  car,  but  his  body  was  not  injured,  he  was  not  in 
the  exercise  of  due  care  and  not  entitled  to  recover  for  the  injuries 
sustained., 

Exceptions  from  Superior  Court,  Hampden  County. 

Action  by  Daniel  Neale  against  the  Springfield  Street  Railway 
Company.  A  verdict  was  directed  in  favor  of  defendant,  and  plain- 
tiff  brings  exceptions.    Overruled, 

J.  B.  Carroll  and  W.  H.  McClintock,  for  plaintiff. 

Henry  W.  Ely  and  Jonathan  Barnes,  for  defendant. 

Lathrop,  J.  —  This  is  an  action  for  personal  injuries  received  by 
the  plaintiff  from  being  struck  by  an  electric  car  of  the  defendant. 
In  the  Superior  Court,  at  the  close  of  the  evidence  for  the  plaintiff, 
the  judge  ruled  that  the  plaintiff  was  not  entitled  to  recover  and 
directed  a  verdict  for  the  defendant.  The  case  is  before  us  on  the 
plaintiff's  exceptions. 

The  accident  occurred  shortly  after  seven  o'clock  in  the  evening 
of  Februar>  23,  1903,  at  a  point  about  a  quarter  of  a  mile  eastwardly 
from  the  village  of  Feeding  Hills,  in  the  town  of  Agawam,  in  a 
sparsely  settled  neighborhood.  In  the  vicinity  of  the  place  of  the 
accident  the  defendant's  track  runs  in  the  highway  on  the  southerly 
side  of  the  traveled  way.  Westwardly  from  the  place  of  the  accident 
the  highway  rises  in  a  long  grade,  and  at  the  place  of  the  accident 
the  part  of  the  highway  occupied  by  the  traveled  way  and  the  de- 
fendant's track  is  three  or  four  feet  above  the  level  of  the  adjoining 
land  south  of  the  track ;  the  distance  between  the  south  rail  and  the 
upper  edge  of  the  embankment  being  between  three  and  four  feet 
There  was  no  sidewalk  or  path  on  the  south  side  of  the  track.  There 
was  snow  on  the  ground  at  the  time  of  the  accident,  and  a  snow 
plow  had  been  along  and  cleared  the  track,  leveling  the  snow  on  each 
side  thereof.  The  plaintiff  was  familiar  with  the  locality,  and  had 
frequently  taken  cars  there.     On  the  evening  of  the  accident,  the 
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plaintiff,  who  had  come  from  Springfield  in  the  afternoon  to  see  his 
son,  came  out  into  the  highway  with  his  son  from  a  house  on  the 
north  side  of  the  street  to  take  a  car  back  to  Springfield.  Upon 
reaching  the  track  the  son  walked  up  the  grade  to  the  west  for  some 
distance.  The  plaintiff  crossed  the  track  at  a  point  somewhat  west- 
erly from  the  place  of  the  accident,  and  walked  easterly  along  the 
south  side  of  the  track,  looking  back  occasionally  at  the  car  which 
he  saw  approaching.  When  he  reached  the  point  of  the  accident, 
he  stopped,  and  waited  for  the  car,  fronting  obliquely  toward  the 
track,  and  with  his  face  turned  toward  the  car.  He  stood  in  a 
space  about  two  feet  from  the  south  rail,  where  the  snow  had  been 
scraped  off  by  the  plow  so  as  to  be  substantially  level  with  the  track, 
and  beyond  which  was  a  ridge  of  snow  about  eighteen  inches  high. 
The  side  of  the  car  projected  about  eight  mches  beyond  the  rail. 
As  the  car  approached  the  son  signaled  it,  and  the  plaintiff,  leaning 
his  head  forward,  also  signaled  it.  He  was  struck  on  the  head  by 
some  part  of  the  car,  but  his  body  was  not  injured. 

We  assume,  in  favor  of  the  plaintiff,  that  there  was  some  evidence 
of  the  defendant's  negligence  in  running  at  too  high  a  rate  of  speed. 
But  we  are  of  opinion  that  on  the  evidence  the  plaintiff  was  not  in 
the  exercise  of  due  care.  It  is  evident  that,  if  he  had  not  put  his 
head  forward,  he  would  not  have  been  struck.  It  is  the  duty  of  a 
person  intending  to  enter  a  car  upon  a  highway  to  take  a  position 
outside  the  reach  of  an  approaching  car ;  for  it  is  common  knowledge 
that  a  car  usually  passes  a  person  who  has  signaled  it  to  stop,  so 
that  he  may  enter  by  the  rear  end.  Cox  v.  South  Shore  &  Boston 
St.  R'y,  182  Mass.  497,  499,  55  N.  E.  Rep.  823;  Garvey  v.  Rhode 
Island  Co.,  (R.  I.)  58  Atl.  456.  The  same  rule  has  been  applied 
where  a  person  intending  to  board  a  train  on  a  steam  railroad  stands 
too  near  the  edge  of  the  platform  and  is  struck.  Penn.  R.  Co.  v. 
Bell,  122  Pa.  St.  58,  10  Am.  Neg.  Cas.  I03n,  15  Atl.  Rep.  561 ;  Mat- 
thews V,  Penn.  R.  Co.,  148  Pa.  St.  491,  10  Am.  Neg.  Cas.  I04n,  24 
Atl.  Rep.  67. 

Exceptions  overruled. 
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DESAUTELS  V.  CLOUTIER. 

Supreme  Judicial  Court,  Massachusetts,  October,  1905. 


MASTER  AND  SERVANT  —  FELLOW-SERVANT  STRUCK  BY 
OBJECT  ORDERED  TO  BE- THROWN  BY  EMPLOYER.  — An  em- 
ployer ordering  an  employee  in  a  room  in  an  icehouse  to  throw  an  ice 
pick  over  a  partition  that  divided  the  room  from  another  in  which  other 
employees  were  at  work,  was  not  liable  for  an  injury  to  one  of  the  latter, 
who  was  struck  by  the  pick,  as  the  order  could  be  interpreted  only  as  one 
to  throw  over  the  pick  in  a  proper  way  and  not  to  do  it  regardless  of 
the  safety  of  those  in  the  other  room. 

Exceptions  from  Superior  Court,  Hampden  County. 

Action  by  Eusebe  Desautels  against  Felix  J.  Cloutier  and  others. 
There  was  a  verdict  for  defendants,  and  plaintiff  brings  exceptions. 
Overruled. 

T.  B.  O'DoNNELL,  for  plaintiff. 

Brooks  &  Hamilton,  for  defendants. 

Lathrop,  J.  —  This  is  an  action  of  tort  at  common  law  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the  employ  of  the 
defendants.  At  the  trial  in  the  Superior  Court,  at  the  close  of  the 
plaintiff's  evidence,  the  judge  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendants.  The  case 
is  before  us  on  the  plaintiff's  exceptions. 

The  defendants  were  the  proprietors  of  an  ice  business,  and  had 
an  icehouse,  divided  by  partitions  into  compartments  or  rooms,  each 
about  fifty  by  seventy-five  feet  in  extent.  The  partitions,  according 
to  the  plaintiff's  testimony,  were  about  twenty-seven  feet  in  height, 
and  extended  to  within  five  feet  of  the  roof.  At  the  time  of  the 
accident  the  plaintiff  was  working  with  others  in  room  2,  and  was 
injured  by  being  struck  in  the  foot  by  an  ice  pick,  which  was  thrown 
over  the  partition  from  room  i  by  a  fellow-servant  named  McFadden. 
The  surface  of  the  ice  in  both  rooms  was  at  the  time  within  about 
twelve  feet  of  the  top  of  the  partition,  and  there  was  a  ladder  to 
each  opening  in  the  building,  which  was  used  by  the  workmen  as  the 
surface  of  the  ice  was  raised.  McFadden  testified  that  as  he  was 
going  up  the  ladder  leading  to  room  i,  and  when  he  was  five  feet 
from  the  ground,  one  of  the  defendants  "  told  him  to  take  the  pick 
and  throw  it  over  in  the  other  room ;  *'  that  he  "  took  the  pick  and 
got  on  top  of  the  ice,  and  threw  the  pick,  and  called  out  to  the  men 
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below  to  look  out ;  "  that  "  he  hollered,  *  Look  out ! '  before  he  threw 
the  pick  over,  and  then  threw  the  pick."  He  was  then  asked :  "  How 
long  after  you  hollered,  *  Look  out  below ! '  that  you  threw  the 
pick  ?  "  He  answered :  "  When  I  threw  the  pick  I  hollered." 

This  evidence  indicates  very  strongly  that  the  warning  and  the 
act  of  throwing  were  separated  by  only  a  slight  interval  of  time,  if 
they  were  not  simultaneous.  This,  too,  is  shown  by  the  testimony 
of  the  plaintiff,  who  testified  through  an  interpreter.  He  was  asked, 
"  How  long  was  it  after  you  heard  somebody  call  out  to  look  out 
was  it  before  you  got  hurt  ?  "  The  answer  was :  "  He  only  had 
time  to  get  his  head  up."  The  plaintiff  had  previously  testified  that 
at  the  time  he  was  hurt  he  had  just  put  a  cake  of  ice  in  its  place; 
that  he  was  stooping  down,  and,  as  he  straightened  up,  the  pick  fell 
on  his  foot.  There  can  be  no  doubt  that  the  evidence  shows  an  act 
of  negligence  on  the  part  of  McFadden  in  not  ascertaining  where 
the  men  were  who  were  working  in  the  room,  and  in  throwing  the 
pick  over  immediately  after  once  shouting,  "Look  out!"  But,  as 
McFadden  was  a  fellow-servant  of  the  plaintiff,  the  defendant  can- 
not be  held  liable  for  McFadden 's  act.  It  is  sought,  therefore,  to 
hold  the  defendants  on  the  ground  that  the  order  given  was  an  act 
of  negligence,  and  that  McFadden  should  have  been  warned  of 
the  danger  of  throwing  the  pick  over  without  giving  adequate  notice. 
But  this  McFadden  knew  as  well  as  any  one.  The  order  can  be 
interpreted  only  as  an  order  to  throw  over  the  pick  in  a  proper  way 
and  in  a  proper  place,  and  not  as  telling  him  to  throw  it  over,  re- 
gardless of  the  safety  of  those  in  the  other  room.  This  view  of  the 
meaning  of  an  order  was  taken  in  a  somewhat  similar  case.  Gouin 
V,  Wampanoag  Mills,  172  Mass.  222,  51  N.  E.  Rep.  1078.  See  also 
Gorman  v,  Woodbury,  173  Mass.  180,  53  N.  E.  Rep.  373. 

Exceptions  overruled. 


RICCIO  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

Supreme  Judicial  Court,  Massachusetts,  October,  1905. 


RAILROADS  —  MASTER  AND  SERVANT  — EMPLOYEE  IN  RAIL- 
ROAD YARD  STRUCK  BY  LOCOMOTIVE  — WARNING.  — Where 
it  appeared  that  there  was  no  undertaking  on  the  part  of  a  railroad  com- 
pany to  warn  an  employee  engaged  in  shoveling  snow  in  its  yard  of  the 
approach  of  trains  that  he  knew  were  frequently  passing,  but  he  was 
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expected  to  look  out  for  himself,  the  company  was  not  liable  for  injuries 
from  being  struck  by  a  locomotive  that  approached  the  employee  without 
sounding  the  whistle  or  ringing  the  bell. 

Exceptions  from  Superior  Court,  Hampden  County. 

Action  by  Michele  Riccio,  as  administrator  of  one  Bianco,  de- 
ceased, against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  There  was  a  verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Overruled. 

C.  Reno  and  G.  A.  Bacon,  for  plaintiff. 

W.  S.  Robinson,  for  defendant. 

Hammond,  J.  —  This  is  an  action  to  recover  damages  for  injuries 
resulting  in  the  death  of  one  Bianco,  the  plaintiff's  intestate.  At 
the  trial  it  appeared  that  at  about  5 :30  o'clock  in  the  afternoon  of 
January  2,  1904,  Bianco,  while  at  work  shoveling  snow  in  the  large 
freight  yard  of  the  defendant  at  New  Haven,  in  the  State  of  Con- 
necticut, was  struck  by  a  locomotive  engine  and  mortally  hurt. 
Snow  had  been  falling  all  that  day,  and  at  the  time  of  the  accident 
was  still  falling.  The  wind  was  blowing,  and  it  was  dark.  The 
evidence  tended  to  show  that  Bianco  had  performed  similar  work 
there  the  preceding  winter,  but  it  does  not  appear  that  he  had 
worked  during  the  winter  in  question  before  the  day  of  the  accident. 
On  this  day  he  began  about  ten  o'clock  in  the  morning  and  worked 
up  to  the  time  of  the  accident. 

We  see  no  negligence  on  the  part  of  the  defendant.  The  plaintiff 
knew  that  he  was  at  work  in  a  railroad  yard  where  trains  and  en- 
gines are  frequently  passing.  There  was  no  undertaking  upon  the 
part  of  the  defendant  to  give  him  warning,  but  he  was  expected  to 
look  out  for  himself.  If  the  engineer  failed  to  sound  the  whistle  or 
ring  the  bell,  it  was  not  negligence  for  which  the  defendant  was 
responsible.  Both  by  the  common  law  and  by  the  law  of  the  State 
of  Connecticut,  as  we  understand  it  to  be  under  the  decisions  of 
that  State  which  were  put  in  the  case  as  evidence,  there  is  no  evi- 
dence of  negligence  of  the  defendant.  Morris  v,  Boston  &  Maine  R. 
R.,  184  Mass.  368,  68  N.  E.  Rep.  680;  Whittlesey  v.  N.  Y.,  N.  H. 
&  H.  R.  Co.,  77  Conn.  100,  58  Atl.  Rep.  459,  and  cases  cited.  It 
becomes  unnecessary  to  consider  the  other  grounds  of  the  defense. 

Exceptions  overruled. 
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FINNEGAN  V.  SAMUEL  WINSLOW  SKATE  M'FG. 

COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  December,  ipoj. 


MASTER  AND  SERVANT  —  ELEVATOR  BEING  OPERATED  BY 
EMPLOYEE  FAILING  TO  STOP  AND  CAUSING  HIS  INJURY  — 
STATUTE  VIOLATED.  —  The  violation  of  the  statute  requiring  ele- 
vators to  be  guarded  and  equipped  with  some  attachment  or  device  which 
should  prevent  persons  being  caught  between  the  floor  of  the  cab  or  car 
and  the  floor  of  the  building,  though  not  conclusive  proof  of  negligence* 
may  be  considered  by  the  jury  in  passing  on  the  question. 

RISK  OF  EMPLOYMENT  — CONTRIBUTORY  NEGLIGENCE.  —  An 
employee  injured  by  the  failure  of  an  elevator  to  respond  to  his  efforts 
to  stop  it  did  not  assume  the  risk  when  the  operating  machinery  was  not 
visible,  and  whether  he  was  guilty  of  contributory  negligence  in  operating 
it  when  he  knew  the  elevator  ran  unevenly  and  failed  to  obey  the  shipping 
rod  which  operated  it,  was  a  question  for  the  jury. 

Exceptions  from  Superior  Court,  Worcester  County. 

Tort  for  personal  injuries  by  James  Finnegan  against  the  Samuel 
Winslow  Skate  Manufacturing  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepted.    Exceptions  overruled, 

John  R.  Thayer,  Arthur  P.  Rugg,  Henry  H.  Thayer,  and 
MiCHL.  T.  Carrigan,  for  plaintiff. 

Herbt.  Parker,  Chas.  C.  Milton,  and  Geo.  A.  Gaskill,  for 
•defendant. 

Braley,  J.  —  Among  the  appliances  furnished  the  plaintiff  for 
use  in  his  work  was  a  freight  elevator,  operated  by  means  of  a  ship- 
ping rod,  and  running  in  a  well  or  hatchway  extending  from  the 
basement  through  the  different  floors  of  the  defendant's  factory. 
On  the  day  of  the  accident,  though  this  rod  was  in  working  order 
and  properly  used,  the  car  in  ascending  from  the  basement  failed  to 
stop  at  the  first  floor,  as  it  should  have  done,  and,  continuing  to 
ascend,  caused  the  plaintiff's  injury. 

It  is  the  contention  of  the  defendant  that  no  evidence  of  faulty 
construction,  or  of  equipment,  or  of  a  defective  condition  prior  to 
this  time  appears,  and  the  mere  failure  of  the  elevator  to  work  prop- 
erly does  not  justify  an  inference  of  its  negligence.  But,  if  proof 
of  the  accident  was  not  sufficient  to  establish  this  fact,  the  plaintiff 
testified  that  the  car,  while  in  operation  on  the  morning  of  the  day 
that  he  was  injured,  "  jumped  and  jarred,"  and  started  and  stopped 
irregularly.    Among  the  witnesses  called  by  him  was  a  mechanical 
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expert  whose  qualifications  were  unquestioned,  and  who  had  made 
an  examination  of  the  hatchway,  the  car,  and  the  guides  on  which  it 
ran.  From  the  examination,  and  his  previous  knowledge  obtained 
when  acting  as  an  inspector  of  this  and  other  elevators,  he  testified 
that  in  his  opinion  the  failure  of  the  car  to  stop  at  the  floor  level  was 
due  to  the  fact  that  the  shipping  mechanism  and  hoisting  apparatus 
were  out  of  order.  According  to  common  experience  such  ma- 
chinery naturally  would  deteriorate  from  constant  use,  and  frequent 
inspection  might  be  called  for  to  determine  whether  it  was  safe.  In 
the  discharge  of  the  duty  that  an  employer  owes  to  his  employee, 
how  far  he  is  called  upon  in  the  exercise  of  reasonable  care  to  make 
an  inspection  depends  upon  the  character  of  the  apparatus,  the  length 
of  time  it  has  been  in  operation,  and  the  nature  of  the  use  to  which 
it  is  subjected.  If  this  want  of  repair  existed,  it  could  be  found  that 
the  elevator  thereby  was  rendered  unsafe  for  use,  and  became  de- 
fective. It  then  became  a  question  of  fact  for  the  jury  to  determine 
whether  from  the  nature  of  the  defect,  and  upon  reasonable  exami- 
nation, it  could  have  been  discovered  and  remedied. 

It  is  provided  by  Rev.  Laws,  c.  104,  sec,  27,  that  "  elevators,  cabs, 
or  cars,  whether  used  for  freight  or  passengers  *  *  *  shall  be 
guarded  and  equipped  with  some  attachment  or  device  fastened 
to  the  elevator  cab  or  car,  elevator  well,  or  floor  of  the  building 
which  shall  prevent  any  person  from  being  caught  between  the  floor 
of  <he  cab  or  car  and  the  floor  of  the  building  while  attempting  to 
enter  or  leave  the  elevator,"  but  upon  the  approval  of  the  inspector 
of  buildings  in  any  city,  except  the  city  of  Boston,  "  or  inspector 
of  factories  and  public  buildings,  any  elevator  may  be  used  without 
any  or  all  of  such  appliances  or  devices,  if  the  nature  of  the  business 
is  such  that  the  necessity  for  the  same  will  not  warrant  the  expense." 
No  such  appliance  or  device  having  been  attached,  or  its  omission 
sanctioned,  the  defendant  takes  the  position  that  a  failure  to  comply 
with  the  statute  is  not  evidence  of  negligence.  But  the  law  is  well 
settled  to  the  contrary.  While  the  violation  of  a  statute  or  ordi- 
nance by  a  defendant  is  not  conclusive  proof  of  negligence  on  the 
part  of  the  violator,  it  has  been  held  that  the  fact  of  violation  may 
be  considered  by  the  jury  in  passing  upon  the  question.  Newcomb 
V,  Boston  Protective  Department,  146  Mass.  596,  600,  16  N.  E.  Rep. 
555,  4  Am.  St.  Rep.  354,  and  cases  cited ;  Turner  v.  Boston  &  Maine 
R.  R.  Co.,  158  Mass.  261,  263,  264,  15  Am.  Neg.  Cas.  49on,  33  N.  E. 
Rep.  520.  Upon  conflicting  evidence,  it  was  for  the  jury  to  deter- 
mine how  far  the  defendant  had  performed  its  duty  of  providing 
and  maintaining  a  suitable  elevator. 
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As  the  operating  machinery  was  not  visible,  the  plaintiff  by  his 
contract  of  employment  assumed  only  those  risks  that  were  open 
and  obvious,  even  if  his  mechanical  knowledge  had  been  such  that, 
upon  a  view  of  the  hoisting  machinery,  he  would  have  appreciated 
the  danger.  Wagner  v,  Boston  Elevated  R'y  Co.,  i88  Mass.  437, 
74  N.  E.  Rep.  919,  and  cases  cited.  From  the  plaintiff's  previous 
experience  he  knew  the  elevator  failed  to  obey  the  shipping  rod,  and 
ran  unevenly;  but  this  was  not  conclusive  against  his  right  of  re- 
covery, for  how  far  this  circumstance  should  be  held  to  have  affected 
his  conduct  so  as  to  render  it  negligent  was  an  issue  of  fact  for  the 
jury,  and  not  a  matter  of  law  for  the  court.  Wagner  v,  Boston 
Elevated  R'y  Co.,  uhi  supra.  Except  for  the  failure  of  the  defend- 
ant to  comply  with  the  statute,  the  case  at  bar  can  neither  be  distin- 
guished in  principle,  nor  substantially  upon  the  facts,  from  that  of 
Moylon  v.  D.  S.  McDonald  Co.,  188  Mass.  499,  74  N.  E.  Rep.  929, 
within  which  it  falls,  and  by  which  it  must  be  governed. 

No  error  appears  in  the  instructions  given,  and  the  rulings  re- 
quested so  far  as  appropriate  were  adopted.  There  being  no  valid 
ground  of  exception  shown  in  the  conduct  of  the  trial  the  order 
must  be : 

Exceptions  overruled. 


HAYNE  V.  UNION  STREET  R.  CO 

Supreme  Judicial  Court,  Massachusetts,  December,  1905. 


CARRIER  AND  PASSENGER  —  STREET  CAR  —  PASSENGER  ON 
CAR  INJURED  BY  ACT  OF  CONDUCTOR  ON  OTHER  CAR.— 
Where  it  appeared  that  the  conductor  on  one  of  defendant's  cars  threw  a 
dead  hen  in  sport  at  the  motorman  of  a  passing  car  upon  which  the 
plaintiff  was  a  passenger,  and  the  hen  missed  the  motorman  and  struck 
the  window,  which  was  broken  thereby,  and  the  plaintiff  was  injured,  the 
defendant  was  not  relieved  from  liability  from  the  fact  that  the  con- 
ductor was  employed  on  another  car  than  the  one  on  which  the  plaintiff 
was  a  passenger. 

• 

Exceptions  from  Superior  Court,  Bristol  County. 

Action  by  Lila  D.  Hayne  against  the  Union  Street  Railway  Com- 
pany. A  verdict  was  rendered  in  favor  of  defendant,  and  plaintiff 
brings  exceptions.    Sustained. 

Gay  &  Keen,  for  plaintiff. 

Oliver  Prescott,  Jr.,  and  John  H.  Clifford,  for  defendant 


283  19  AMERICAN  Negligence  Refoi^ts. 

Knowlton,  C.  J.  —  The  plaintiff  was  a  passenger  on  the  defend-, 
ant's  street  car,  and  was  riding  near  the  front  window,  on  a  seat  in 
the  comer  of  the  car.  The  car  entered  upon  a  turnout  to  pass  two 
other  cars,  going  in  the  opposite  direction,  which  were  waiting  there 
for  the  plaintiff's  car  to  go  by.  The  conductor  of  one  of  these  cars, 
who  had  picked  up  a  dead  hen  on  the  beach  near  the  road,  threw 
the  hen  in  sport  at  the  motorman  on  the  car  on  which  the  plaintiff 
was  riding.  He  missed  the  motorman,  and  his  missile  struck  the 
window,  broke  the  glass,  and  thereby  injured  the  plaintiff.  This 
suit  is  brought  to  recover  compensation  for  the  injury. 

We  will  assume  in  favor  of  the  defendant  that  there  was  no  evi- 
dence to  warrant  a  finding  that  the  conductor  who  threw  the  hen 
was  acting  within  the  scope  of  his  employment,  and  therefore,  under 
the  rules  of  law  applicable  to  the  ordinary  relations  of  master  and 
servant,  the  defendant  would  not  be  liable  for  the  servant's  act.  But 
the  plaintiff  invokes  a  special  rule  applicable  to  common  carriers. 
A  common  carrier  of  passengers  impliedly  agrees  to  exercise  the 
utmost  care  and  diligence,  consistent  with  the  proper  management 
of  his  business,  to  protect  his  passengers  from  injury  through  the 
misconduct  of  other  persons,  while  he  is  performing  his  contract 
for  their  transportation.  They  necessarily  submit  themselves  in  a 
large  degree  to  his  care  and  control,  and  he  undertakes  to  provide 
for  their  safety  in  all  those  particulars  which  ought  to  be  under  his 
direction  and  management.  Among  these,  to  a  certain  extent,  are 
the  kind  of  persons  permitted  to  approach  the  passengers  on  the 
carrier's  premises,  and  the  rules  and  regulations  which  govern  the 
conduct  of  the  carrier's  servants  and  others,  while  the  contract  for 
carriage  is  being  performed.  While  the  carrier  does  not  guaranty 
perfection  in  these  particulars,  he  is  under  an  obligation  of  implied 
contract,  and  consequent  legal  duty,  to  use  a  very  high  degree  of 
care  to  prevent  injuries  that  might  be  caused  by  the  negligence  or 
wilful  misconduct  of  others.  This  rule  prevails  gerterally  in  the 
American  courts.  Simmons  v.  New  Bedford,  etc..  Steamboat  Co., 
97  Mass.  361,  9  Am.  Neg.  Cas.  440, 93  Am.  Dec.  99;  Bryant  v.  Rich, 
106  Mass,  180,  8  Am.  Neg.  Cas.  392,  8  Am.  Rep.  311 ;  New  Jersey 
Steamboat  Co.  v,  Brockett,  121  U.  S.  637,  8  Am.  Neg.  Cas.  702,  7 
Sup.  Ct.  Rep.  1039,  30  L.  Ed.  1049;  Goddard  v.  Grand  Trunk  R'y 
Co.,  57  Me.  202,  8  Am.  Neg.  Cas.  316,  2  Am.  Rep.  39;  Stewart  v. 
Brooklyn  &  Crosstown  R.  Co.,  90  N.  Y.  588,  8  Am.  Neg.  Cas.  547, 
43  Am.  Rep.  185 ;  Dwinelle  v,  N.  Y.  C  &  H.  R.  R.  Co.,  120  N.  Y. 
117,  8  Am.  Neg.  Cas.  S53«,  24  N.  E.  Rep.  319,  8  L.  R.  A.  224,  17 
Am.  St.  Rep.  61 1 ;  Haver  v.  Central  R.  Co.,  62  N.  J.  Law,  282-284, 
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41  Atl.  Rep.  916,  43  L.  R.  A.  84,  72  Am.  St.  Rep.  647 ;  Chicago  & 
Eastern  111.  R.  Co.  v,  Flexman,  103  111.  546-550,  8  Am.  Neg.  Cas. 
181,  42  Am.  Rep.  33 ;  Fick  z/.  Chicago  &  Northwestern  R.  Co.,  68 
Wis.  469,  8  Am.  Neg.  Cas.  (yj%n,  32  N.  W.  Rep.  527,  60  Am.  Rep. 
878 ;  Indianapolis  Union  R'y  Co.  v.  Cooper,  6  Ind.  App.  202,  8  Am. 
Neg.  Cas.  i99n,  33  N.  E.  Rep.  219;  Terre  Haute  &  Ind.  R.  Co.  v, 
Jackson,  81  Ind.  19.  In  the  application  of  the  rule  to  injuries 
caused  by  servants  of  the  carrier  while  engaged  in  the  performance 
of  his  contract  of  carriage,  it  is  held  that  he  is  liable  absolutely 
for  their  misconduct.  This  part  of  the  rule  was  discussed  par- 
ticularly in  Bryant  v.  Rich,  uhi  supra,  as  the  more  general  doctrine 
was  discussed  in  Simmons  v.  New  Bedford,  Vineyard  &  Nantucket 
Steamboat  Co.,  97  Mass.  316,  9  Am.  Neg.  Cas.  440,  13  Am.  Dec.  99. 
Under  the  authorities,  it  is  plain  that,  if  the  wrongful  act  which 
caused  the  injury  in  the  present  case  had  been  done  by  the  con- 
ductor or  motorman  of  the  car  on  which  the  plaintiff  was  riding, 
the  defendant  would  be  liable.  The  only  question  upon  which  there 
is  ground  for  any  doubt  is  whether  the  rule  applies  to  an  mjury 
done  by  a  servant  who  was  engaged  in  the  same  general  service, 
but  was  employed  upon  another  car,  and  was  not  charged  directly 
and  primarily  with  any  duty  to  provide  for  the  safety  of  the 
plaintiff.  We  are  of  opinion  that  the  liability  of  the  defendant 
is  the  same  as  if  the  conductor  who  threw  the  hen  had  been  in 
charge  of  the  plaintiff's  car.  The  rule  of  liability  in  such  cases 
is  made  absolute.  The  reason  for  the  rule  applies  as  well  when  the 
servant  is  employed  upon  another  car  as  when  he  is  working  on 
the  car  upon  which  the  injury  occurs.  If  one  of  the  reasons 
for  the  liability  is  that  the  servant,  through  his  relation  to  his 
master,  owes  a  duty  to  protect  the  passenger  from  injuries  by  others, 
and  a  fortiori  from  injuries  by  himself,  this  duty,  so  far  as  it  relates 
to  the  last  branch  of  the  obligation,  is  not  confined  to  servants 
the  nature*  of  whose  service  requires  them  to  give  personal  atten- 
tion to  the  passenger  in  reference  to  possible  injuries  from  others, 
but  it  includes  those  employed  in  the  general  business  of  transporta- 
tion, and  involves  a  duty  to  refrain  from  doing  injury  to  any  of  the 
master's  passengers,  whether  in  the  special  charge  of  the  servant  or 
not.  It  would  be  too  strict  and  narrow  a  rule  to  hold  that  this  lia- 
bility of  the  master  extends  only  to  injuries  by  servants  especially 
charged  with  the  duty  of  protecting  passengers  from  injury.  In 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Neg.  Cas.  392,  3  Am.  Rep. 
311,  it  was  said  that  "in  respect  to  such  treatment  of  passengers, 
not  merely  the  officers,  but  the  crew,  are  the  agents  of  the  carriers." 
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The  great  diligence  and  learning  of  the  defendant's  counsel  have 
discovered  for  our  enlightenment  no  case  in  which  it  has  been  held 
that  the  carrier  was  not  liable,  because  the  servant,  at  the  time  of  his 
wrongful  act,  was  not  directly  employed  in  carrying  the  passenger 
injured,  if  he  was  engaged  in  the  general  business  of  which  the 
transportation  of  the  passenger  was  a  part.     Of  course,  if  he  was 
at  the  time  in  a  position  wholly  disconnected  with  his  duties  to  the 
carrier,  as,  if  his  misconduct  was  away  from  his  place  of  employ- 
ment at  an  hour  of  the  day  when  he  was  at  liberty  to  go  where  he 
pleased,  the  master  would  not  be  liable.     But  the  mere  fact  that 
he  was  on  one  car  and  his  wrongful  act  was  directed  to  a  passenger 
on  another  car,  should  make  no  difference  with  the  master's  liability. 
In  Dwindle  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  117,  8  Am. 
Neg.  Cas.  553«^  24  N.  E.  Rep.  519,  8  L.  R.  A.  224,  17  Am.  St.  Rep. 
611,  a  case  somewhat  different  from  the  present  one,  the  court  used 
this  language :    "  While  the  general  duty  rested  upon  the  defendant 
to  protect  the  person  of  the  passenger  during  the  entire  performance 
of  the  contract,  it  signifies  but  little  or  nothing  whether  the  servant 
had  or  had  not  completed  the  temporary  or  particular  service,  or 
was  performing  or  had  completed  the  performance  of  it,  when 
the  blow  was  struck.    That  blow  was  given  by  the  servant  of  the 
defendant  while  the  defendant  was  performing  its  contract  to  carry 
safely  and  to  protect  the  person  of  the  plaintiff,  and  was  a  violation 
of  such  contract."    In  Atlanta  Con.  Street  Railway  v.  Bates,  103  Ga. 
333,  30  S.  E.  Rep.  41,  the  court  said :    "  When  this  injury  occurred, 
the  defendant  company  was  under  a  legal  obligation  to  use  extraordi- 
nary diligence  to  protect  the  life  and  person  of  the  plaintiff.    We 
know  of  no  rule  of  law  that  would  necessarily  restrict  this  doctrine 
to  the  agents  of  the  company  having  in  charge  the  particular  car 
upon  which  the  plaintiff  had  taken  passage."    In  Planz  v,  Boston  & 
Albany  R.  Co.,  157  Mass.  377,  32  N.  E.  356,  17  L.  R.  A.  835,  the 
following  sentence  appears :    "  The  cases  which  hold  that  a  carrier 
of  passengers  is  always  liable  for  wilful  and  wanton  injuries  inflicted 
by  its  servants  upon  those  who  are  being  carried  by  it,  are  not 
applicable."      See,  also,  Birmingham  Railway  &  Elevator  Co.  v. 
Baird,  130  Ala.  334-344,  30  South.  Rep.  456,  54  L.  R.  A.  752,  89  Am. 
St.  Rep.  43;  White  v,  Norfolk  &  S.  R.  Co.,  115  N.  C.  631,  8  Am. 
Neg.  Cas.  564n,  20  S.  E.  Rep.  191,  44  Am.  St.  Rep.  489;  Gillespie 
V,  Brooklyn  Heights  R.  Co.,  178  N.  Y.  347,  70  N.  E.  Rep.  857,  66 
L.  R.  A.  618,  102  Am.  St.  Rep.  503.    We  are  of  opinion  that  the 
defendant  is  liable  for  the  misconduct  of  the  conductor,  although  he 
was  not  employed  upon  the  car  in  which  the  plaintiff  was  riding. 
Exceptions  sustained. 
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HENNESSEY  V.  TAYLOR. 

Supreme  Judicial  Court,  Massachusetts,  December,  1905. 


STREETS  —  AUTOMOBILE  RUNNING  INTO  PEDESTRIAN  ABOUT 
TO  BOARD  A  STREET  CAR.  — Where  it  appeared  that  the  plaintiff 
signaled  a  street  car,  and  after  looking  to  see  if  there  was  any  danger, 
started  to  walk  towards  the  car  and  was  struck  and  injured  by  defend- 
ant's automobile  that  she  had  not  seen  nor  heard,  the  fact  that  a  witness, 
who  had  stood  alongside  the  plaintiff,  had  observed  the  automobile,  but 
had  not  communicated  the  information  to  plaintiff,  so  far  as  the  evi- 
dence showed,  would  not  warrant  the  inference  that  there  was  a  balancing 
of  probabilities  by  the  plaintiff,  with  a  willingness  to  take  the  risk  of 
safely  getting  over  ahead  of  the  automobile  as  a  matter  of  law  (i). 


I.  In  GiFFORD  V.  Jenning,  (Mass. 
Jan.  1906)  76  N.  E.  Rep.  233,  the 
defendant's  automobile  was  held  to 
be  the  cause  of  plaintiffs  horse  kick- 
ing him.  The  following  is  the 
opinion:  "Loring,  J. —  The  com- 
plaint made  here  is  that  through  the 
defendant's  negligence  in  driving  his 
automobile,  the  horse  driven  by  the 
-plaintiff  kicked  and  broke  his  (the 
plaintiffs)  leg.  The  defendant  came 
tip  from  behind  the  plaintiff  without 
blowing  his  horn.  The  judge  ruled 
that  the  case  was  for  the  jury,  and  in 
our-  opinion  that  ruling  was  right. 
The  jury  were  warranted  in  finding 
that  the  horse  was  not  given  to  shy- 
ing, kicking,  or  running ;  further,  that 
lie  was  not  frightened  by  automo- 
biles, and  that  on  the  day  of  the  ac- 
cident three  had  passed  him  going 
in  the  same  direction,  without 
frightening  him,  and  that  the  driver 
of  these  three  had  sounded  a  horn; 
that  the  horse  did  not  start  until  the 
automobile  was  within  ten  feet  of  the 
tiigh  hind  wheel,  undertaking  to  pass 
the  plaintiff  where  there  was  not 
room,  and  that  the  plaintiff  had  not 
heard  it;  that  the  plaintiff  was  driv- 
ing at  the  rate  of  four  miles  an  hour, 
in  a  market  wagon  with  a   load  of 


1,500  pounds,  and  had  the  reins  "up 
good  in  "  his  hands  "  tight."  The  de- 
fendant and  his  witnesses  told  a 
different  story. 

"St.  1903,  p.  360,  c.  473,  sec.  7, 
recognizing  that  an  automobile  is  a 
novel  machine,  requires  that  the 
driver  of  one  "approaching  any 
vehicle  drawn  by  a  horse  or  horses," 
shall  "operate,  manage,  and  control 
such  automobile  or  motor  cycle  in 
such  manner  as  to  exercise  every 
reasonable  precaution  to  prevent  the 
frightening  of  such  horse  or  horses 
and  to  insure  the  safety  and  protec- 
tion of  any  person  riding  or  driving 
the  same,"  and  by  section  10,  that 
every  automobile  shall  be  provided 
"with  a  suitable  bell,  horn,  or  other 
means  of  signaling."  We  are  of 
opinion  that  an  automobile  coming  up 
behind  a  vehicle  drawn  by  horses  is 
"approaching"  it  within  section  7  of 
this  Act  We  are  also  of  opinion  that 
the  jury  were  warranted  in  finding  on 
the  above  facts  that  the  defendant 
was  negligent  in  not  sounding  his 
horn,  and  that  that  negligence  was 
the  cause  of  the  breaking  of  the 
plaintiff's  leg.  The  jury  might  find 
that  a  horn  should  be  sounded  on 
overtaking  a  horse,  not  only  to  warn 
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EVIDENCE  OF  DUE  CARE  IN  CROSSING  STREET.  — The  interpreta- 
tion to  be  put  on  the  meaning  of  the  evidence  of  the  plaintiff  that  "she 
did  not  see  any  automobile  coming/'  was  for  the  jury,  as  was  the  question 
of  due  care  exhibited  by  the  plaintiff  in  observing  the  amount  or  kind 
of  travel  in  the  street 

HIGHWAYS  —  PRESUMPTION  OF  NEGLIGENCE  OF  PEDESTRIAN. 
—  A  pedestrian  when  lawfully  using  a  highway  is  not  required  to  be  con- 
tinually looking  or  listening  to  ascertain  if  automobiles  are  approaching, 
under  penalty  for  a  failure  to  do  so,  that  he  will  be  presumed  to  have 
been  negligent  if  the  automobile  injure  him. 

Exceptions  from  Superior  Court,  Bristol  County. 

Action  by  Delia  Hennessey  against  John  D.  Taylor.  A  judgment 
was  rendered  in  favor  of  plaintiif ,  and  defendant  brings  exceptions^ 
Cverruled, 

J.  W.  CuMMiNGS  and  E.  Higginson,  for  plaintiflF. 

D.  F.  Slade,  for  defendant. 

Braley,  J.  —  At  the  time  of  the  accident  the  parties  were  trav* 
elers  upon  the  highway;  the  plaintiff  on  foot,  the  defendant  in 
his  automobile.  Their  respective  rights  and  reciprocal  duties  have 
been  often  defined  that  although  each  had  the  right  to  pass  and 
repass,  neither  could  so  negligently  exercise  this  right  as  to  injure 
the  other.  O'Brien  v.  Blue  Hill  St.  RV  Co.,  i86  Mass.  446,  447,  71 
N.  E.  Rep.  951,  and  cases  cited.  Having  come  into  collision,  the 
usual  questions  of  due  care  on  the  part  of  the  plaintiff,  and  negli- 
gence of  the  defendant  are  raised.  Ordinarily  these  are  issues  of 
fact  for  the  jury.  Purtell  v.  Jordan,  156  Mass.  573,  12  Am.  Neg. 
Cas.  69n,  31  N.  E.  Rep.  652.  And  no  facts  are  disclosed  in  the 
present  case  to  take  it  out  of  this  general  rule. 

The  plaintiff,  desiring  to  become  a  passenger  on  an  electric  car. 
which  was  about  to  pass  on  the  opposite  side  of  the  street,  gave 
the  usual  signal.  When  the  car  stopped  she  started  to  walk  across. 
According  to  her  evidence  she  looked  to  see  if  there  was  any 
danger,  but  did  not  observe  the  defendant's  automobile,  nor  hear 
any  signal  of  its  approach  sounded.  The  only  witness  called  by 
her,  and  who  stood  by  her  side  before  she  attempted  to  board  the 
car,  had  observed  the  defendant's  machine  at  some  distance,  but 
it  is  not  shown  that  this  information  was  communicated  to  the 
plaintiff.     It  cannot  be  said  that  there  was  a  balancing  of  proba- 

the  driver  of  the  horse  to  keep  to  his  is     novel,     and     therefore    may    be 

side   of   the   road,   but  also  to  give  dangerous,    and    that   the   defendant 

timely   warning  of  the  approach   of  should  have  known  this.    Exceptions 

this  machine  which,   in  the  kind   of  overruled." 
noise  made  by  it,  among  other  things 
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biUties  by  the  plaintiff,  with  a  willingness  to  take  the  risk  of  safely 
getting  over  before  the  defendant  came  up,  as  might  have  been 
the  fact  in  Whitman  v.  Boston  Elevated  R'y  Co.,  i8i  Mass.  138, 
63  N.  E.  Rep.  334,  or  where,  in  a  spirit  of  apparent  indifference, 
plaintiffs  voluntarily  have  exposed  themselves  to  the  chance  of 
serious  injury.  Kelly  v.  Wakefield  &  Stoneham  St.  R'y,  175  Mass. 
331,  56  N.  E.  Rep.  285 ;  Hurley  v.  West  End  St.  R'y  Co.,  180  Mass. 
370,  62  N.  E.  Rep.  263;  Creamer  v.  West  End  St.  R*y  Co.,  156 
Mass.  320,  9  Am.  Neg.  Cas.  448n,  31  N.  p.  Rep.  391,  16  L.  R.  A. 
490>  32  Am.  St.  Rep.  456 ;  Mathes  v.  Lowell,  Lawrence  &  Haverhill 
St.  R'y  Co.,  177  Mass.  416,  59  N.  E.  Rep.  JT^  Donovan  v,  Lynn 
&  Boston  R.  Co.,  185  Mass.  533,  70  N.  E.  Rep.  1029;  Judge  v. 
Elkins,  183  Mass.  229,  66  N.  E.  Rep.  708.  If  she  had  seen  the 
defendant's  machine  approaching,  and  decided  it  was  sufficiently 
distant  to  enable  her  safely  to  pass,  she  might  have  been  found  by 
the  jury  to  have  exercised  due  care,  though  the  accident  proved  that 
her  judgment  was  erroneous.  Coleman  v,  Lowell,  Lawrence  & 
Haverhill  St.  R'y  Co.,  181  Mass.  591,  64  N.  E.  Rep.  402. 

The  defendant  puts  much  emphasis  on  her  language  that  "  she  did 
not  see  any  automobile  coming,"  contending  that  she  had  seen  it 
arrive  and  come  to  a  stop  before  she  attempted  to  cross.  But  it  was 
for  the  jury  to  interpret  her  meaning,  and  also  to  determine  how  far 
any  failure  by  her  to  more  fully  and  carefully  observe  the  amount 
or  kind  of  travel  in  the  street  was  indicative  of  such  want  of  care 
as  ought  to  bar  her  recovery..  Wrinn  v,  Jones,  11 1  Mass.  360; 
Williams  v.  Grealy,  112  Mass.  79,  12  Am.  Neg.  Cas.  69'n;  Schien- 
feldt  V,  Norris,  115  Mass.  17,  12  Am.  Neg.  Cas.  69»;  Carland  v. 
Young,  119  Mass.  150;  Bowser  v,  Wellington,  126  Mass.  391,  12 
Am.  Neg.  Cas.  69n;  Shapleigh  v,  Wyman,  134  Mass.  118,  12  Am. 
Neg.  Cas.  69n;  Benjamin  v.  Holyoke  St.  R'y  Co.,  160  Mass.  3,  12 
Am.  Neg.  Cas.  40«^  45  N.  E.  Rep.  95,  39  Am.  St.  Rep.  446 ;  Murphy 
V,  Armstrong  Transfer  Co.,  167  Mass.  199,  12  Am.  Neg.  Cas.  67, 
45  N.  E.  Rep.  93 ;  McCrohan  v,  Davison,  187  Mass.  466,  73  N.  E. 
Rep.  553.  There  is  no  imperative  rule  of  law  which  has  been  called 
to  our  attention  generally  requiring  a  pedestrian,  when  lawfully 
using  the  public  ways,  to  be  continuously  looking  or  listening  to 
ascertain  if  autocars  are  approaching,  under  the  penalty  that,  upon 
failing  to  do  so,  if  he  is  injured,  his  negligence  must  be  conclusively 
presumed.  See  Robbins  v,  Springfield  St.  R'y  Co.,  165  Mass.  30, 
12  Am.  Neg.  Cas.  59«,  42  N.  E.  Rep.  334.  It  has,  indeed,  been  held 
that  a  traveler  upon  a  highway,  knowing  that  it  is  crossed  by  a 
railroad  at  grade,  who  passes  onto  the  crossing  without  looking  to 
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ascertain  if  a  train  is  coming,  and  is  thereby  injured,  is  guilty  of 
such  contributory  negligence  as  to  preclude  his  recovery.  Butter- 
field  V,  Western  R.  Corp.,  lo  Allen,  532,  12  Am.  Neg.  Cas.  j^n, 
fij  Am.  Dec.  678.  The  reason  for  this  rule  was  stated  by  Mr. 
Justice  Morton  in  Allyn  v,  Boston  &  Albany  R.  Co.,  105  Mass.  yT^  12 
Am.  Neg.  Cas,  5 in,  to  be  that  "a  railroad  crossing  is  a  place  of 
danger,  and  common  prudence  requires  that  a  traveler  on  the  high- 
way, as  he  approaches  one,  should  use  the  precaution  of  looking 
to  see  if  a  train  is  approaching.  If  he  fails  to  do  so,  the  general 
knowledge  and  experience  of  men  at  once  condemn  his  conduct  as 
careless."  Outside,  however,  of  such  excepted  portions  as  may 
be  crossed  at  grade  by  a  railroad,  this  requirement  has  not  been 
applied  to  travelers  in  their  daily  and  common  use  of  our  highways. 
The  usual  rule  of  ordinary  care  does  not  impose  upon  them  the 
burden  of  being  constantly  on  the  lookout  to  see  if  their  path 
is  free  from  dangerous  defects,  or  in  a  state  of  apprehension  of 
personal  injury  from  other  travelers.  The  traveler  not  only  has 
a  right  to  presume  that  the  way  is  reasonably  fitted  for  his  use, 
but  also  that  those  who  may  be  lawfully  using  it  with  himself  will 
exercise  a  proper  degree  of  care.  McGuinness  v.  Worcester,  160 
Mass.  272,  273,  274,  35  N.  E.  Rep.  1068,  and  cases  cited;  Kerr  v, 
Boston  Elevated  R'y  Co.,  188  Mass.  434,  74  N.  E.  Rep.  669.  See 
Doyle  V,  West  End  St.  R'y  Co.,  161  Mass.  533,  542,  37  N.  E.  Rep. 

741. 

The  defendant's  explanation  of  tl\e  accident  as  the  result  of  the 

plaintiff's  contact  with  the  automobile  after  it  was  at  rest,  which 
caused  her  to  fall  and  break  her  arm,  should  be  examined  in  con- 
nection with  all  the  evidence.  This  shows  that  she  and  her  compan- 
ion were  seen  by  him  when  at  a  distance  of  fifty  feet,  and  he.  knew 
that,  having  signaled  the  car,  they  were  about  to  cross  the  street. 
It  is  true  he  also  stated  that  because  he  saw  them  he  ran  more 
slowly  and  came  to  a  full  stop,  yet  the  plaintiff  in  her  version 
of  the  affair  said  the  machine  was  moving,  and  in  passing  struck 
and  threw  her  to  the  ground.  From  the  direct  evidence  of  her 
companion  it  could  have  been  found  that  she  was  corroborated 
in  this  statement,  even  if  on  cross-examination  this  witness  was  in 
doubt  as  to  the  position  of  the  automobile.  When  this  testimony 
is  supplemented  by  the  alleged  admission  of  the  defendant  that 
*'  he  didn't  have  time  to  bring  it  to  a  stand  before  he  knocked  her 
down,"  the  issue  of  his  negligence,  upon  conflicting  evidence,  was 
for  the  jury.  Jones  v,  Shattuck,  175  Mass.  415,  56  N.  E.  Rep.  736; 
Stinson  v,  Kenny,  176  Mass.  429,  57  N.  E.  Rep.  699;  Block  v. 
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Worcester,  i86  Mass.  526,  72  N.  E.  Rep.  jy.  While  the  rulings 
requested,  therefore,  were  properly  refused,  the  defendant  had  the 
benefit  of  a  specific  instruction  that,  if  the  jury  found  the  auto- 
mobile was  stopped  before  the  collision,  the  plaintiff  could  not 
recover,  and  it  is  not  an  error  of  law  if  they  did  not  accept  his 
theory. 

Exceptions  overruled. 


HASKELL  V.   BOSTON   DISTRICT  MESSENGER 

COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  Jarmary,  ipo6. 


MASTER  AND  SERVANT  —  MESSENGER  BOY  IS  SERVANT  OF 
PATRON  DURING  LATTER'S  EMPLOYMENT:  — A  messenger  boy 
for  the  time  he  is  executing  the  service  required  of  him  by  the  immediate 
employer  is  the  latter's  servant,  though  still  in  the  general  service  of  the 
company  that  sent  him. 

MESSENGER  COMPANY  NOT  A  COMMON  CARRIER.  —  Knowledge 
that  sometimes  the  mess^gers  sent  out  by  a  messenger  company  were 
intrusted  with  money  of  its  patrons  did  not  render  the  company  a  com- 
mon carrier  when  it  did  not  exercise  any  control  over  the  messengers 
while  so  employed. 

SAME  — MESSENGER  BOY  FAILING  TO  RETURN  MONEY  COL- 
LECTED.—  Where  the  plaintiff  signaled  a  messenger  company  for  a 
messenger  boy  and  gave  the  boy  a  receipt  for  the  rent  of  a  tenant,  who 
paid  the  money  to  the  boy,  who  failed  to  give  it  to  the  plaintiff,  the  mes- 
senger company  was  not  liable  for  the  amount  in  the  absence  of  evidence 
of  care  in  the  selection  of  the  messenger. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  George  B.  Haskell  against  the  Boston  District  Messen- 
ger Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
excepts.    Exceptions  overruled. 

William  A.  Abbott  and  John  E.  Abbott,  for  plaintiff. 

Roger  F.  Sturgis,  for  defendant. 

Knowlton,  Ch.  J.  —  The  defendant  is  a  corporation  organized 
tinder  the  laws  of  New  Hampshire  for  the  purpose  of  "  carrying  on  a 
general  messenger  business,  leasing,  operating,  erecting,  and  main- 
taining wires  and  fixtures  for  call  boxes,  telegraphs,  and  other 
things  relating  to  and  useful  in  the  receiving  and  transmitting  and 
delivery  of  messages."    For  many  years  it  has  had  a  general  office 
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and  branch  offices  in  the  city  of  Boston,  and  has  been  engaged  in  the 
business  of  furnishing  messengers  for  hire.  The  ordinary  method 
of  doing  the  business  has  been  for  the  company  to  send  a  messen- 
ger in  response  to  a  call,  and  to  send  with  him  a  printed  slip, 
with  blank  spaces  for  filling  in  the  "  time  started,"  "  name,"  "  ad- 
dress," "  messenger  occupied  "  (time),  "  expenses  "  (paid),  "  total," 
**  messenger  detained  "  (minutes),  "  by  "  (name  of  person  employ- 
ing messenger).  There  were  other  blanks  to  be  filled,  to  show  where 
the  messenger  was  sent,  by  whom  the  message  was  received,  where 
the  answer  was  delivered,  and  by  whom  it  was  received.  An  adver- 
tising pamphlet,  issued  by  the  defendant,  gave  the  rates  of  charges 
for  a  messenger  between  specified  points  in  all  parts  of  Boston, 
and  also  rates  by  the  hour.  At  the  bottom  of  one  of  its  pages  was  a 
printed  statement :  "  We  employ  bright,  intelligent  boys,  who  are 
thoroughly  experienced  in  messenger  work."  The  rates  stated  are 
all  without  reference  to  the  nature  or  importance  of  the  work  in 
which  the  particular  messenger  may  be  employed.  The  pamphlet 
contained  numerous  other  advertising  statements,  all  of  which  im- 
plied that  the  business  done  by  the  company  was  only  in  furnishing 
messengers  for  the  service  of  others,  except  that  at  the  bottom  of 
one  page  there  was  this  statement :  "  We  deliver  addressed  circular 
work,  bills,  monthly  statements,  catalogs,  calendars,  etc.  Get  our 
prices."  It  also  appeared  that  for  several  years,  shortly  before 
Christmas,  the  defendant  had  distributed  a  card,  saying  that  it  made 
a  specialty  of  delivering  Christmas  presents.  In  carrying  on  its 
business,  the  defendant  employed  boys  fifteen  or  sixteen  years  of 
age.  The  plaintiff  signaled  to  the  defendant  for  a  messenger  by 
means  of  a  call  box,  and  delivered  to  the  messenger,  sent  in  response 
to  his  call,  a  receipted  bill  for  rent,  amounting  to  $58.33,  and  sent 
him  to  a  tenant  to  collect  it.  The  messenger  collected  the  money 
and  failed  to  return  it.  The  question  is  whether  there  was  any 
evidence  at  the  trial  which  would  warrant  the  jury  in  finding  for 
the  plaintiff  for  the  amount  of  this  money  which  he  seeks  to 
recover. 

The  plaintiff  contends  that  the  defendant  acted  as  a  common 
carrier  in  receiving  the  bill  and  undertaking  to  bring  back  the  money. 
We  find  nothing  in  the  evidence  tending  to  show  this.  It  undertook 
to  furnish  messengers  to  be  used  by  its  employers  in  any  way  in 
which  messengers  could  properly  be  employed.  If  special  and 
peculiar  service  was  wanted,  special  arrangements  were  to  be  made 
for  it.  In  the  ordinary  conduct  of  its  business  the  defendant  did  not 
assume  any  control  of  the  work  in  which  the  messengers  were  to  be 
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employed,  and  usually  had  no  knowledge  of  it  until  after  it  was 
completed.  Even  then  it  had  no  knowledge  of  the  nature  of  the 
message  delivered,  or  the  particulars  of  the  service.  The  employer 
.was  left  to  direct  the  messenger,  to  determine  what  he  should 
do  and  how  he  should  do  it,  subject  only  to  an  implied  under- 
standing that  he  should  not  be  called  upon  to  render  service  of  a 
different  kind  from  that  which  can  properly  be  performed  by  mes- 
sengers. In  this  service  the  messenger  became,  for  the  time,  a 
servant  of  the  employer,  while  he  was  still  in  the  general  service 
of  the  defendant.  Linnehan  v.  Rollins,  137  Mass.  123,  15  Am.  Neg. 
Cas.  666,  50  Am.  Dec.  287;  Hasty  v.  Sears,  157  Mass.  123,  15  Am. 
Neg.  Cas.  636n^  31  N.  E.  Rep.  759,  34  Am.  St.  Rep.  267;  Samuel- 
ian  V,  American  Tool  and  Machine  Company,  168  Mass.  12,  46  N. 
E.  Rep.  98;  Delory  v.  Blodgett,  185  Mass.  126,  69  N.  E.  Rep.  1078, 
64  L.  R.  A.  114,  102  Am.  St.  Rep.  328.  It  was  shown  that  messen- 
gers had  often  been  intrusted  with  money  and  property  by  those 
who  called  them.  So  far  as  appears,  this  was  under  the  general 
arrangement  already  stated,  which  gave  the  defendant  no  knowl- 
edge nor  any  responsibility  in  regard  to  the  way  in  which  the 
messenger  was  used.  The  evidence  tended  to  show  that  some  of 
the  agents  of  the  company,  and  perhaps  the  general  manager  of  the 
company,  knew  that  sometimes  messengers  were  so  used.  But  this 
creates  no  liability  fof  the  money  or  property,  so  long  as  the  messen- 
gers were  furnished  only  to  be  used  and  controlled  by  the  employer 
as  he  might  choose. 

What  is  the  implied  contract  or  duty  of  the  defendant  growing 
out  of  this  kind  of  business?.  Does  the  defendant  become  a  com- 
mon carrier  and  insurer  of  everything  intrusted  to  the  messengers? 
It  seems  quite  plain  that  it  does  not.  It  impliedly  contracts  that 
the  messengers  whom  it  furnishes  are  suitable  and  proper  persons 
for  the  performance  of  the  ordinary  duties  of  messengers,  so  far  as 
the  exercise  of  ordinary  care  in  the  selection  and  emplo)rment  of 
them  will  enable  it  to  procure  such  persons.  Its  duty  is  not  very 
unlike  that  of  a  stable  keeper,  who  furnishes  a  horse  and  carriage 
for  the  use  of  a  hirer.  Because,  for  the  proper  performance  of 
their  duties,  these  messengers  should  be  worthy  of  confidence,  ordi- 
nary care  in  the  selection  of  them  requires  that  investigation  should 
be  made  and  precautions  be  taken  to  insure  the  exclusion  of  all  unfit 
persons  from  this  employment,  and  to  secure  persons  for  such  mental 
and  moral  qualifications  as  render  them  trustworthy.  For  a  failure 
to  take  due  precautions  in  these  particulars,  the  defendant  may  be 
held  liable,  either  for  negligence  or  upon  an  implied  contract,  to  any 


2y2  19  AMERICAN  Negligence  Reports. 

person  who  suffers  loss  from  the  misconduct  of  a  messenger  whom 
it  has  furnished.  In  the  present  case  there  was  no  evidence  of  negli- 
gence of  the  defendant  in  this  particular.  If,  in  the  delivery  of 
Christmas  presents,  or  of  bills,  statements,  catalogs,  etc.,  the  de- 
fendant becomes  a  common  carrier,  it  is  liable  as  such.  But  that 
can  be  only  by  an  arrangement  different  from  that  made  with  this 
plaintiff. 

The  exceptions  in  regard  to  the  exclusion  of  evidence  must  be 
overruled.  None  of  the  testimony  excluded  had  any  tendency  to 
show  that  the  defendant  became  liable  as  a  common  carrier  for 
money  or  property  intrusted  to  messengers  under  ordinary  arrange- 
ments like  that  made  with  the  plaintiff.  Mere  knowledge  that 
employers  sometimes  intrusted  money  to  them,  without  any  con- 
tract other  than  the  usual  one  under  which  the  messenger  is 
furnished  to  be  used  by  the  employer  in  the  ordinary  way,  would 
not  make  the  defendant  liable  for  loss  of  money  through  his  dis- 
honesty, unless  there  was  a  failure  to  use  proper  care  in  the  selec- 
tion of  the  messengers. 

Exceptions  overruled. 


INGRAHAM  V.  PULLMAN  CO. 

Supreme  Judicial  Court,  Massachusetts,  January,  igo6. 


RAILROADS  — CARRIER  AND  PASSENGER  — BREACH  OF  CON- 
TRACT—DRAWING ROOM  IN  SLEEPER  NOT  FURNISHED  — 
PROXIMATE  CAUSE.  — Where  the  plaintiflF  was  sold  a  ticket  for  a 
drawing  room  on  a  sleeper  that  had  no  drawing  room,  there  was  a  breach 
of  the  carrier's  contract  when  the  plaintiff  applied  at  the  train,  and  he 
was  entitled  to  damages  to  his  health  occasioned  thereby,  but  when  it 
was  shown  that  other  accommodations  were  offered  to  the  plaintiff,  that 
he  refused  and  that  he  sat  up  all  night  in  an  ordinary  car  and  caused 
thereby  an  aggravation  of  a  heart  difficulty,  the  proximate  cause  of  the 
injury  to  his  health  was  his  refusal  to  accept  the  offered  accommodations, 
and  not  the  breach  of  the  carrier's  contract. 

Exceptions  from  Superior  Court,  Suffolk  County. 

Action  by  one  Ingraham  against  the  Pullman  Company.  Judg- 
ment in  favor  of  plaintiff,  and  defendant  brings  exceptions.  Excep* 
tions  overruled. 

J.  J.  Feely  and  Roger  Clapp,  for  plaintiff. 

Penj.  N.  Johnson  and  Ripley  L.  Dana,  for  defendant. 
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Morton,  J.  —  The  plaintiff  had  a  first-class  ticket  over  the  Penn- 
sylvania Railroad  from  Jersey  City  to  Washington,  and  purchased 
of  the  defendant  a  ticket  for  a  drawing  room  in  a  car  forming  part 
of  a  train  which  was  to  leave  Jersey  City  that  night,  January  22, 
1902,  arriving  at  Washington  at  3 145  a.  m.  The  car  was  described 
on  the  ticket  as  "  Car  No.  i,"  and  the  ticket  permitted  the  drawing 
room  to  be  occupied  till  7  a.  m.  the  next  morning.  The  plaintiff 
and  a  friend  who  was  to  accompany  him  presented  themselves  at 
the  train,  and  were  told  by  the  conductor  that  there  was  no  drawing 
room  in  car  No.  i  on  that  train.  A  section  was  offered  the  plaintiff, 
which  he  declined,  and  entered  an  ordinary  passenger  car  not  be- 
longing to  the  defendant,  which  had  no  sleeping  accommodations, 
and  traveled  therein  to  Washington,  sitting  up  all  night  There  was 
evidence  tending  to  show  that  the  plaintiff  had  a  valvular  disease 
of  the  heart,  which  was  aggravated  by  his  sitting  up  all  night,  and 
that  in  consequence  thereof  he  was  sick  after  his  arrival  at  Washing- 
ton, and  unable  to  work  regularly  till  March  ist.  It  appeared  that 
the  next  train  for  Washington  left  at  12:30  a.  m.,  arriving  there  at 
7:19  A.  M.,  and  the  defendant  was  permitted,  subject  to  the  plain- 
tiff's objections  and  exceptions,  to  introduce  evidence  tending  to 
show  that  the  plaintiff  was  offered  a  drawing  room  in  a  ear  attached 
to  that  train  which  would  be  ready  for  occupancy  at  10  o'clock, 
and  which  was  in  all  respects  equal  to  the  drawing  room  called  for 
by  his  ticket,  but  he  refused  to  accept  it.  Similar  testimony  was 
introduced,  also  subject  to  the  plaintiff's  objections  and  exceptions, 
of  other  accommodations  offered  to  him  and  refused.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  nominal  damages,  and  the  case 
is  here  on  exceptions  by  the  plaintiff  to  the  introduction  of  the 
evidence  above  referred  to,  and  to  the  refusal  of  the  court  to  give 
certain  rulings  that  were  requested,  and  to  the  charge,  so  far  as 
inconsistent  with  the  rulings  thus  asked  for. 

It  is  clear  that  there  was  a  breach  of  its  contract  by  the  defendant. 
And,  if  the  injury  to  the  plaintiff's  health  was  the  direct  and  proxi- 
mate result  of  the  breach,  there  would  be  strong  ground  for  holding 
that  the  defendant  was  liable  in  damages  therefor,  and  for  any  incon- 
venience to  which  the  plaintiff  was  subjected.  There  was  testimony 
tending  to  show  that  drawing  rooms  were  largely  used  by  invalids, 
and  possible  injury  to  health  by  reason  of  a  breach  of  the  contract 
might,  therefore,  fairly  be  presumed  to  have  been  within  the  con- 
templation of  the  parties  to  it.  But  in  the  present  case  the  injury 
to  the  plaintiff's  health  was  not  the  direct  and  proximate  result 
of  the  breach  by  the  defendant  of  its  contract.     There  was  an 
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intervening  cause,  which  was  the  plaintiflF's  refusal  to  accept  the 
accommodations  which  the  jury  must  have  found  were  tendered  to 
him,  and  his  conduct  in  going  into  an  ordinary  passenger  car  and 
sitting  up  during  the  night's  ride  to  Washington.  Dodd  v,  Jones, 
137  Mass.  322.  When  he  found  that  he  could  not  get  the  drawing 
room  for  which  his  ticket  called,  .he  was  bound,  in  the  exercise  of 
ordinary  prudence,  to  adapt  himself  as  well  as  he  reasonably  could, 
considering  his  health,  business,  and  other  matters,  to  the  circum- 
stances in  which  he  was  placed,  and  to  avail  himself,  within  those 
limits,  of  such  accommodations  as  were  offered  by  the  defendant. 
In  other  words,  it  was  incumbent  on  him  to  do  what  he  reasonably 
could,  taking  all  the  circumstances  into  account,  to  lessen  the  injury, 
and  not  to  aggravate  it.  Loker  v.  Damon,  17  Pick.  284;  Sutherland 
V,  Wyer,  67  Me.  64;  i  Sedgwick  on  Damages  (8th  ed.),  sec.  201 
et  seq. 

The  evidence  that  was  objected  to  was  rightly  admitted  for  the 
purpose  of  showing  that  the  alleged  consequences  of  the  breach  o£ 
its  contract  by  the  defendant  could  have  been  avoided  by  the  plain- 
tiff by  the  exercise  of  reasonable  care  and  prudence  on  his  part. 
We  see  no  error  in  the  instructions  that  were  given,  or  in  the  refusal 
to  give  those  that  were  requested. 

Exceptions  overruled. 


MOECKEL  V.  C.  A.  CROSS  &  CO. 

Supreme  Judicial  Court,  Massachusetts,  January,  ipo6. 


EXPLOSION  OF  CRUDE  PETROLEUM  PRODUCTS  STORED  IN 
BUILDING  — NUISANCE  — TENANT  MAY  MAINTAIN  ACTION. 
—  Where  a  building  was  maintained  for  the  storage  of  the  products  of 
crude  petroleurt  without  a  license,  in  violation  of  the  statute,  and  without 
proper  ventilation,  and  an  explosion  occurred  that  wrecked  an  adjacent 
greenhouse  and  destroyed  the  plants, therein,  the  one  maintaining  such 
building  was  liable  for  the  injuries,  though  the  greenhouse  was  only 
leased  and  was  not  required  to  be  repaired  by  the  tenant  who  brought 
the  action. 

EVIDENCE  —  JUDICIAL  NOTICE.  —  It  being  a  matter  of  common  knowl- 
edge that  kerosene  is  a  product  of  crude  petroleum,  proof  thereof  was 
not  required. 

Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  Christian  W.  Moeckel  against  C.  A.  Cross  &  Co.,  In- 
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cdrporated.  Verdict  for  plaintiflf,  and  defendant  excepted.  Except 
iions  overruled. 

C.  E.  TUPPER,  for  plaintiflf. 

Chas.  F.  Baker  and  Walter  P.  Hall,  for  defendant. 

Lathrop,  J.  —  This  is  an  action  of  tort  for  injuries  occasioned 
to  certain  greenhouses  occupied  by  the  plaintiflf,  and  to  plants  and 
flowers  therein,  from  an  explosion  upon  the  premises  of  the  defend- 
ant on  March  21,  1904.  The  declaration  in  one  count  alleged  negli- 
gence, and  in  the  other  the  maintenance  of  a  nuisance.  In  the 
Superior  Court  the  jury  returned  a  verdict  for  the  plaintiflf,  and  the 
defendant  alleged  exceptions  to  the  refusal  of  the  presiding  judge 
to  give  certain  rulings  requested.  There  is  no  exception  to  any  part 
of  the  charge.  The  rulings  requested  were  as  follows:  "  i.  Upon 
all  the  evidence  the  plaintiflf  cannot  recover.  2.  Upon  the  evidence 
the  plaintiflf  is  not  the  owner  of  the  greenhouses  and  cannot  re- 
cover for  the  damages  to  the  same.  3.  Upon  the  evidence  the 
plaintiflf  is  not  the  owner  of  the  greenhouses  and  cannot  recover 
for  any  permanent  injury  to  the  same.  4.  The  plaintiflf  has  not 
shown  that  he  was  under  any  obligations  to  make  repairs  for  dam- 
age caused  to  the  greenhouses  by  the  explosion,  and  cannot  recover 
the  cost  of  restoring  the  same  to  their  former  condition.  5.  There  is 
no  evidence  that  kerosene  or  gasoline  was  kept  or  stored  in  any 
building  in  violation  of  the  statute." 

The  first  request  clearly  could  not  have  been  g^ven.  There  was 
evidence  in  the  case  that  the  defendant  was  maintaining  a  building 
upon  its  land  for  the  storage  or  keeping  of  two  of  the  products 
of  crude  petroleum,  namely,  gasoline  and  kerosene,  without  a  license, 
in  violation  of  the  provisions  of  the  Rev.  Laws,  c.  102,  sec.  114, 
and  that  an  explosion  took  place.  The  building  in  which  the 
explosion  took  place  was  sixty  feet  long  by  thirty  feet  wide.  It 
was  authorized  to  be  built  by  the  mayor  and  aldermen  of  Fitchburg 
in  September,  1901,  for  the  storage  of  oil.  By  the  terms  of  the 
license  it  was  to  be  500  feet  from  any  dwelling  house,  and  the  tanks 
were  to  be  located  outside  the  storehouse.  This  license,  by  the 
terms  of  Rev.  Laws,  c.  102,  sec.  114,  was  to  continue  only  until 
"  the  1st  of  April  next  succeeding  the  date  thereof."  The  license 
was  not  renewed,  nor  was  the  building  "properly  ventilated,"  as 
required  by  section  113  of  the  same  chapter,  as  it  was  not  ventilated 
at  all.  The  exceptions  state  that  in  the  rear  of  the  building  were 
three  large  iron  tanks  which  were  not  inclosed  by  any  building  or  in 
any  way  covered;  that  at  the  south  end  of  the  building  a  small 
TX)om  was  partitioned  oflf,  which  was  used  for  gluing  barrels.    There 
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was  a  boiler  in  the  small  room,  in  which  a  fire  was  built  whenever 
gluing  was  done.  The  two  rooms  were  connected  by  a  door  which 
closed  automatically  when  opened.  The  iron  tanks  were  used  to  keep 
kerosene  and  gasoline,  and  were  fitted  with  pipes  running  to  the 
large  filling  room  in  the  building,  through  which  pipes  the  oil  was 
drawn  from  the  tanks. 

There  was  evidence  that  the  defendant's  servant  was  engaged  in 
gluing  barrels  on  the  morning  of  the  accident ;  that  the  door  which 
closed  automatically  was  hung  on  trucks  at  the  top,  and  was  not 
stable  at  the  bottom,  and  would  swing  out  from  the  bottom.  There 
was  also  evidence  that  the  method  of  filling  the  barrels  with  gaso- 
line was  through  an  automatic  faucet,  which  shut  off  with  a  spring ; 
that  it  did  not  always  snap  off,  and  then  it  would  run  over.  It 
further  appeared  that  there  was  a  lamp  used  for  heating  glue,  which 
generally  was  kept  lighted ;  and  that  there  was  always  a  strong  smell 
of  gasoline  and  kerosene  about  the  room,  and  "  a  good  many  feet 
from  it."  In  the  explosion  the  defendant's  servant  was  killed, 
and  close  to  his  body  was  found  the  body  of  a  man  not  an  employee 
of  the  defendant.  The  defendant  contends  that  this  man  might 
have  caused  the  explosion;  but  there  is  no  evidence  of  this,  and 
the  jury  were  warranted  in  finding  both  that  the  defendant  was 
maintaining  a  nuisance  and  was  carrying  on  the  business  in  a 
negligent  manner. 

With  this  subject  may  be  considered  the  fifth  request.  There  was 
evidence  that  usually  some  filled  barrels  of  kerosene  were  kept 
in  the  filling  room,  but  not  very  much  gasoline  —  sometimes  not 
any.  There  was  evidence  that  gasoline  is  a  product  of  crude  petro- 
leum, but  there  was  no  direct  evidence  that  kerosene  is  such  a 
product;  and  the  defendant  seriously  makes  this  point  in  his  brief. 
This,  however,  is  a  matter  of  common  knowledge.  This  request 
was  rightly  refused.  That  a  person  carrying  on  a  business  contrary 
to  the  provisions  of  a  statute  is  liable  to  a  person  injured  thereby  is 
well  settled.  Quinn  v.  Electric  Light  Co.,  140  Mass.  106,  3  N.  E. 
Rep.  200.  See,  also,  Murtha  v.  Lovewell,  166  Mass.  391,  44  N.  E. 
Rep.  347,  55  Am.  St.  Rep.  410. 

The  second,  third,  and  fourth  requests  may  be  considered  together. 
The  greenhouses  in  question  were  about  twenty-five  years  old, 
and  were  located  on  land  owned  by  one  Sawyer.  They  were  built 
on  brick  foundations  which  went  below  the  ground,  with  boilers  and 
piping  for  steam  heat.  There  were  four  large  and  three  small  hot- 
house buildings.  Two  of  the  hothouses,  called  "  lean-tos,"  were  con- 
nected with  a  larger  hothouse  structure,  and  formed  practically  one 
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greenhouse.  This  building  was  connected  with  the  plaintiff's  house^ 
and  there  was  evidence  that  more  injury  was  done  to  this  greenhouse 
than  to  the  others.  This  greenhouse  was  held  under  a  lease  from 
one  Sawyer,  which  will  be  hereinafter  referred  to.  The  other 
hothouse,  or  lean-to,  was  connected  with  three  other  hothouses 
or  greenhouses,  and  was  about  seventy-five  feet  from  the  green- 
house connected  with  the  plaintiff's  building.  These  the  plaintiff 
claimed  to  own  under  a  bill  of  sale  from  one  Liversage,  a  former 
tenant  of  Sawyer.  This  bill  of  sale  was  of  three  greenhouses, 
"  together  with  the  boiler,  piping,  apparatus,  and  fixtures  used  in  and 
connected  with  said  greenhouses ;  and  all  the  stock  of  plants,  bulbs, 
coal,  flower  pots,  vases,  wire  designs,  paper,  boxes,  two  show  cases» 
tools  and  implements  now  owned  by  me  and  in  said  greenhouses. 
Also  one  show  case  and  one  stove  now  in  the  building  used  by  me 
as  an  office  and  situate  near  the  above-named  greenhouses.  Also 
the  good  will  of  the  florist  business  heretofore  carried  on  by  me  at 
said  greenhouses." 

The  lease  from  Sawyer,  was  for  the  term  of  three  years,  from 
July  I,  1902,  and  contained  the  following  provisions:  "That  the 
lessor  shall  give  at  least  four  months'  notice  to  lessee  should  he 
require  or  undertake  the  removal  of  the  greenhouse  abutting  on 
Summer  street,  unless  otherwise  mutually  agreed,  but  said  removal 
shall  not  take  place  in  winter.  The  lessee  is  to  paint  or  glaze  all 
hot  or  greenhouses  and  keep  them  in  first-class  condition.  That  all 
improvements  made  by  lessee  shall  immediately  become  the  prop- 
erty of  the  lessor.''  The  lease  contained  the  covenant  that  lessee 
should  "  deliver  up  the  premises  to  lessor  at  the  end  of  the  term 
in  as  good  order  and  condition,  reasonable  use  and  wearing  thereof, 
fire  and  other  unavoidable  casualties  excepted,  as  the  same  now 
are."  And  also  the  following  provisions :  "  And  provided,  also, 
that  in  case  the  premises,  or  any  part  thereof,  during  said  term,  be 
destroyed  or  damaged  by  fire  or  other  unavoidable  casualty,  so  that 
the  same  shall  be  thereby  rendered  unfit  for  use  and  habitation, 
then,  and  in  such  case,  the  rent  hereinbefore  reserved,  or  a  just  and 
proportionate  part  thereof,  according  to  the  nature  and  extent  of 
the  injuries  sustained,  shall  be  suspended  or  abated  until  the  said 
premises  shall  have  been  put  in  proper  condition  for  use  and  habi- 
tation by  the  said  lessor,  or  these  presents  shall  thereby  be  determined 
and  ended,  at  the  election  of  the  said  lessor  or  his  legal  repre- 
sentatives." The  plaintiff  testified  that  the  rent  paid  by  him  under 
the  lease  was  all  the  rent  paid  by  him  for  all  the  premises  occupied 
by  him.    There  was  no  evidence  of  any  agreement  of  the  owner 


298  /p  AMERICAN  NEGUGENCE  REPORTS. 

of  the  land,  either  with  the  plaintiff  or  with  any  former  tenant  of  the 
premises,  as  to  the  right  of  removal  of  the  greenhouses,  or  of  any 
rights  therein,  except  as  above  set  forth  in  the  lease. 

The  plaintiff  was  entitled  to  recover  according  to  his  interest  in 
the  greenhouses,  and  it  makes  no  difference  whether  or  not  he  was 
the  owner  of  them.  All  three  requests  were  too  broad,  as  they 
m&de  no  distinction  between  the  greenhouses  conveyed  by  the  bill 
of  sale  and  those  which  the  plaintiff  held  under  the  lease.  If  we 
assume  that  the  plaintiff  could  not  recover  for  the  greenhouses 
occupied  by  him  under  the  bill  of  sale,  still  he  was  obliged  to  keep 
the  greenhouses  held  under  the  lease  "  in  first-class  condition."  The 
lessee  also  covenanted  to  deliver  up  the  premises  at  the  end  of 
the  term  in  as  good  order  and  condition  as  the  same  were  in  at 
the  beginning  of  the  lease,  with  certain  exceptions.  This  gave 
him  the  right  to  recover  for  a  permanent  injury  done  by  a  third 
person  (Anthony  v.  New  York,  P.  &  B.  R.  Co.,  162  Mass.  60,  65,  37 
N.  E.  Rep.  780)  unless  the  exceptions  in  the  lease  change  the  rule 
of  law.  The  defendant  contends  that  the  injury  falls  within  the 
exception  "  fire  or  other  unavoidable  casualties,"  that  therefore  the 
lessee  was  not  bound  to  repair,  and  that  he  cannot  recover  in  this 
action.  But  this  argument  does  not  make  the  request  any  the  less 
too  broad.  The  plaintiff  could  recover,  as  we  have  said,  for  his 
interest  in  the  buildings.  The  liability  of  the  defendant  does  not 
depend  upon  the  contract  between  the  lessor  and  lessee.  162  Mass. 
63,  37  N.  E.  Rep.  780. 

As  no  exception  was  taken  to  any  part  of  the  charge,  we  have  no 
occasion  to  consider  whether  the  rulings  given  were  correct  or  not 

Exceptions  overruled. 

SLATTERY  V.  LAWRENCE  ICE  CO. 

Supreme  Judicial  Court,  Massachusetts,  January,  ipo6. 


STREETS  — IMPUTED  NEGLIGENCE  —  INFANT  INJURED  ON 
STREET.  —  Negligence  is  not  to  be  imputed  to  the  custodians  of  a  child 
six  years  and  eight  months  old,  allowed  to  go  upon  the  street,  and  a 
recovery  may  be  had  for  an  injury  to  the  child,  who,  while  playing  on 
the  street,  was  struck  by  a  cake  of  ice  being  carried  by  defendant's  em- 
ployee, who  let  it  fall. 

Exceptions  from  Superior  Court,  Essex  County. 

Action  by  Josephine  Slattery  against  the  Lawrence  Ice  Company. 
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Judgment  in  favor  of  plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

Plaintiff  testified  that,  while  she  was  sitting  on  the  curbing  in  a 
street,  a  man  employed  by  defendant  approached  her,  carrying  a 
piece  of  ice,  and  that  at  his  command  to  get  out  of  the  way  she 
moved  out  of  the  way  and  sat  down  agam,  and  that  just  as  he 
stepped  upon  the  curbing  he  gave  the  cake  of  ice  a  twitch,  so  that 
it  fell,  striking  her.  She  also  testified  that  she  was  six  ^fears  and 
eight  months  old  at  the  time  of  the  accident.  The  man  who  was 
carrying  the  ice,  and  one  who  assisted  him,  testified  that  plaintiff  and 
other  children  were  playing  about  the  rear  of  the  ice  wagon,  and  that, 
when  the  ice  was  dropped  at  that  point,  it  struck  the  ground,  and  then 
bounded  up  and  struck  plaintiff. 

J.  P.  Sweeney,  H.  R.  Dow,  and  L.  S.  Cox,  for  plaintiff. 

Knox,  Coulsen  &  Murphy,  for  defendant. 

Braley,  J.  —  The  plaintiff,  although  a  child  of  tender  years,  had 
reached  an  age  when  she  could  be  allowed  to  leave  her  home  and 
go  upon  the  public  ways  without  negligence  being  conclusively  im- 
puted to  her  father  or  grandmother,  with  whom  she  lived.  McDer- 
mott  V.  Boston  Elevated  R'y  Co.,  184  Mass.  126,  128,  68  N.  E.  Rep. 
34,  100  Am.  St.  Rep.  548,  and  cases  there  cited ;  Young  v.  Small,  188 
Mass.  4,  73  N.  E.  Rep.  1019.  And  the  fact  that  with  her  com- 
panions she  was  engaged  in  play  does  not  bar  a  recovery,  however 
decisive  such  a  circumstance  might  be  in  a  suit  against  the  munici- 
pality for  injuries  received  by  a  defect  in  the  street.  O'Brien  v. 
Hudner,  182  Mass.  381,  65  N.  E.  Rep.  788;  Tighe  v.  Lowell,  119 
Mass.  472. 

Upon  conflicting  evidence  there  were  two  possible  conclusions 
that  could  have  been  reached  as  to  her  conduct.  If  the  defendant's 
witnesses  were  believed,  at  the  time  of  her  injury  she,  with  other 
children,  was  at  the  rear  of  the  ice  cart,  where  they  carelessly 
remained  after  being  ordered  to  leave.  But  this  defense  evidently 
was  not  accepted  by  the  jury,  to  whom  the  question  was  properly 
left  with  the  specific  instruction  that,  if  they  found  this  version 
to  be  true,  the  plaintiff  was  negligent  and  could  not  recover.  It  often 
has  been  said  by  this  court  that  the  standard  of  care  on  the  part  of 
an  infant  plaintiff,  if  found  capable  of  going  on  the  public  ways 
unattended,  depends  upon  his  age  and  intelligence.  Aiken  v. 
Holyoke  St.  R'y  Co.,  180  Mass.  8,  61  N.  E.  Rep.  557;  McDermott 
V.  Boston  Elevated  R.  Co.,  ubi  supra.  Under  proper  instructions 
it  was,  therefore,  for  the  jury  to  determine  by  this  test  the  char- 
acter of  the  plaintiff's  behavior.     But,  upon  her  statement  of  the 
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manner  in  which  the  accident  happened  she  also  could  have  been 
found  to  have  exercised  the  degree  of  care  required  of  a  reason- 
ably careful  adult.  Wiswell  v,  Doyle,  i6o  Mass.  42,  35  N.  E.  Rep. 
107,  39  Am.  St.  Rep.  451 ;  McNeil  v.  Boston  Ice  Co.,  173  Mass.  570, 
54  N.  E.  Rep.  257.  By  either  standard,  to  take  a  seat  further  along 
on  the  curbstone  in  obedience  to  an  order  of  the  defendant's  ser- 
vant, and  for  the  purpose  of  leaving  room  for  him  to  pass  from  the 
carriag^ay  to  the  sidewalk,  was  not  of  itself  an  act  of  negligence. 

The  jury  could  find,  as  undoubtedly  they  did,  that  there  was  no 
apparent  reason  for  her  to  anticipate  that  he  would  twist  the  cake 
of  ice  he  was  carrying  on  his  shoulder  so  that  it  would  fall  and 
finally  come  in  contact  with  her  person,  and  for  this  reason  the 
second,  third,  and  fourth  rulings  requested  were  rightly  refused. 
While  the  combination  of  circumstances  which  caused  him  to  stumble 
and  the  cake  of  ice  to  fall  on  the  ground,  when  it  rebounded, 
striking  her,  are  unusual  and  peculiar,  they  cannot  be  said,  as  matter 
of  law,  to  be  so  extraordinary  as  not  reasonably  to  have  been 
foreseen,  and  hence  should  have  been  guarded  against  by  those  in 
charge  of  the  defendant's  business.  Powell  z\  Deveney,  3  Cush. 
300,  50  Am.  Dec.  738;  Manning  v.  West  End  Street  R'y  Co.,  166 
Mass.  230,  231,  44  N.  E.  Rep.  135;  Flynn  v,  Butler,  (Mass.)  75  N. 
E.  Rep.  730.  The  first  ruling,  consequently,  could  not  have  been 
properly  given. 

Exceptions  overruled. 


COOPER  V.  CASHMAN. 

Supreme  Judicial  Court,  Massachusetts,  January,  ipo6. 


ANIMALS  —  HORSE  KICKING  ATTENDANT.  —  Where  it  appeared 
that  the  plaintiff  had  been  used  to  caring  for  horses  all  his  life,  and  had 
been  the  driver  and  groom  of  a  horse  that  kicked  and  injured  him,  and 
the  horse  had  once  before,  on  his  arrival  at  defendants'  stable,  kicked  a 
man,  but  defendants  did  not  tell  the  plaintiff  of  the  kicking  as  the  matter 
was  common  stable  talk  and  defendants  supposed  plaintiff  had  knowledge 
thereof,  there  was  not  sufficient  evidence  to  warrant  a  judgment  in  favor 
of  defendants  to  be  reversed. 

Exceptions  from  Superior  Court,  Essex  County. 
Action  by  one  Cooper  against  one  Cashman  and  others.    Judgment 
in  favor  of  defendants,  and  plaintiiT  excepts.    Exceptions  overruled. 
Robert  E.  Harding  and  H.  J.  Edwards,  for  plaintiflF. 
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Walter  I.  Badger  and  Chester  M.  Pratt,  for  defendants. 

Knowlton,  Ch.  J.  —  The  question  in  this  case  is  whether  there 
was  evidence  of  negligence  on  the  part  of  the  defendants,  which 
made  them  Kable  to  the  plaintiff  for  the  kick  of  a  horse  by  which  he 
was  injured. 

If  one  knowingly  keeps  a  vicious  or  dangerous  animal,  which  is 
accustomed  to  attack  and  injure  mankind,  he  is  prima  facie  liable 
for  injuries  done  by  it,  without  proof  of  negligence  as  to  the  manner 
of  keeping  it.  The  negligence  on  which  the  liability  is  founded 
is  keeping  such  an  animal  with  knowledge  of  its  propensities.  Pop- 
plewell  V.  Pierce,  lo  Cush.  509,  i  Am.  Neg.  Cas.  307.  There  was 
no  evidence  tending  to  show  that  the  defendants'  horse  was  an 
animal  of  the  kind  to  which  this  rule  of  law  applies,  and  the  declara- 
tion does  not  contain  arguments  founded  on  the  rule.  In  his  declara- 
tion the  plaintiff  says  in  substance  that  he  was  a  teamster,  that 
it  was  a  part  of  his  duty  to  take  care  of  horses  which  he  drove 
for  the  defendants,  and  that  one  of  these  horses  kicked  him,  as  he 
was  entering  its  stall,  in  the  exercise  of  due  care,  and  that  the 
defendants,  "  well  knowing  the  vicious  and  treacherous  nature  of 
the  horse,  were  grossly  careless  and  negligent  in  not  informing 
the  plaintiff  of  the  vicious  and  treacherous  nature  of  the  horse."  The 
gist  of  the  action  is  the  alleged  negligence  of  the  defendants  in 
failing  to  give  the  plaintiff  information  and  warning  necessary  for 
his  protection. 

The  plaintiff,  a  man  fifty-one  years  of  age,  had  worked  in  stables, 
according  to  his  own  testimony,  all  his  life.  Expressing  the  same 
thing  in  another  way,  he  said  he  began  at  the  age  of  eighteen  or 
twenty  years.  No  one  could  know  better  than  he  the  risk  of  injury 
in  the  care  of  horses,  and  how  to  avoid  it.  The  horse  that  injured 
him  was  one  of  a  large  number  which  the  defendants  brought  to 
their  stable  from  Canada  or  the  West,  at  one  time,  in  March,  1902. 
The  defendants  at  that  time  knew  nothing  particularly  about  the 
habits  or  peculiarities  of  any  of  them,  except  that  which  the  plaintiff 
•could  judge  by  observation  as  well  as  they  could.  Everybody  knows 
that  there  is  some  risk,  and  that  care  is  necessary,  in  feeding  and 
grooming,  and  managing  such  a  lot  of  strange  horses.  The  evidence 
tended  to  show  that  the  plaintiff  was  the  only  person  who  drove  this 
horse  after  the  defendants  got  him,  up  to  the  time  of  the  accident  on 
May  26th,  and  that  he  used  him  with  another  in  a  team  during 
most  of  that  period,  grooming  him,  harnessing  and  unharnessing 
him,  taking  up  his  hind  feet  and  cleaning  them,  and  sometimes 
ieeding  him.    He  testified  that  he  never  saw  the  horse  do  anything 
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that  he  would  call  vicious,  and  that  he  told  one  of  the  plaintiffs 
before  the  accident  that  he  was  a  good,  clever  horse,  a  good  work 
horse.  He  also  said  that  he  liked  the  horse,  that  he  was  fond  of  him, 
and  named  him  after  a  young  fellow  in  the  house. 

The  only  evidence  that  the  horse  ever  did  anything  unkind  was 
that  on  the  day  of  his  arrival  at  the  defendants'  stable,  when  there 
was  a  crowd  of  spectators  about  him,  one  Martin,  who  testified  that 
he  was  a  coal  hoister  and  engineer,  and  did  not  claim  to  be  a  horse- 
man, went  into  the  stall  carrying  a  pail,  and  the  horse  kicked,  hitting 
at  the  same  time  the  man  and  the  pail.  Except  at  that  time,  he  was 
never  known  to  kick  at  anybody  prior  to  the  time  of  the  plaintiff's 
injury.  According  to  the  evidence,  this  kicking  of  Martin  was  a 
matter  of  common  knowledge  about  the  stable,  and  the  plaintiff 
testified  that,  if  a  man  was  kicked  in  the  stable,  it  was  common  talk, 
and  he  would  be  likely  to  know  it.  Upon  the  undisputed  testimony 
of  the  plaintiff  himself,  the  defendants  had  no  reason  to  suppose 
that  he  was  ignorant  of  this  incident  of  kicking  in  the  stable  where 
the  plaintiff  was  employed,  which  was  seen  by  many  persons.  Un- 
less they  had  reason  to  suppose  that  he  was  ignorant  of  it,  and 
needed  warning  of  danger  from  this  particular  horse  as  distinguished 
from  other  strange  horses,  they  cannot  be  charged  with  negli- 
gence. We  see  no  evidence  that  they  believed,  or  had  reason  to 
believe,  that  the  plaintiff  was  ignorant  of  what  had  happened.  If 
the  plaintiff,  as  he  testifies,  did  not  know  of  this  single  instance 
of  kicking,  it  does  not  appear  that  his  conduct  at  the  time  of  the 
injury  was  affected  by  this  ignorance.  Previously  to  that  he  had 
used  and  taken  care  of  the  horse  for  a  long  time,  and  had  formed 
his  judgment  in  regard  to  him  from  observation  and  experience.  It 
is  not  to  be  supposed  that  his  management  of  the  horse  at  the  time 
of  the  accident  would  have  been  affected  by  information  that,  many 
weeks  before,  when  the  horse  had  just  been  brought  in  from  a  long 
car  trip,  and  was  perhaps  excited  by  a  crowd  of  spectators  around 
him,  he  kicked  a  stranger,  not  a  horseman,  who  entered  his  stall 
with  a  pail.  Much  less  did  the  defendants  have  reason  to  believe 
that  a  man  of  the  plaintiff's  experience,  who  seemingly  knew  a 
great  deal  more  about  this  horse  than  either  of  them  or  any  other 
of  their  servants,  would  need  to  be  told  of  the  possibility  that  he 
might  kick.  The  case  is  very  similar  in  its  facts  to  Eastman  v. 
Scott,  182  Mass.  192,  64  N.  E.  Rep.  968,  in  which  it  was  held 
that  knowledge  by  the  owner  of  a  horse  that  he  had  previously 
kicked  a  man  in  the  stable  was  not  enough  to  charge  him  with  negli- 
gence for  failing  to  tell  the  plaintiff,  who  was  afterwards  kicked  by 
him  while  he  was  using  him  in  the  defendants'  service. 
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The  evidence  of  the  conduct  of  the  horse  on  one  occasion,  when 
he  got  loose  in  the  large  stable,  had  no  tendency  to  show  that  he 
was  different  from  other  horses,  or  that  there  was  special  danger  in 
taking  care  of  him  or  using  him.  There  was  testimony  that  a  veteri- 
nary surgeon  was  asked  by  the  owner  "  If  he  knew  any  reason  why 
the  horse  should  be  poor,  and  not  take  fat  and  look  a  little  better," 
and  that  after  looking  him  over,  he  inquired  if  he  was  a  nervous 
horse,  and  was  answered  in  the  negative ;  after  which  he  said,  *'  I 
should  call  him  a  nervous,  vicious  horse."  He  was  asked,  further, 
whether  the  horse  had  a  special  ailment,  and  gave  his  opinion  that 
he  had  not.  There  is  nothing  in  this  testimony  that  has  any  tendency 
to  show  that  the  horse  was  likely  to  kick,  or  that  it  was  the  duty  of 
the  defendants  to  tell  the  plaintiff  that  he  was  dangerpus.  The 
surgeon  was  examining  the  horse  in  reference  to  his  health.  He  did 
not  profess  to  be  able  to  tell  even  whether  he  was  nervous  or  not, 
but  asked  the  owner  about  it  for  information.  A  jury  would  not  be 
warranted  in  finding  that  this  remark,  made  apparently  only  a  short 
time  before  the  plaintiff's  injury,  imposed  upon  the  defendants  the 
duty  of  warning  a  man  like  the  plaintiff  that  the  horse  which  he  was 
using  had  a  propensity  for  kicking. 

We  are  of  opinion  that  the  ruling  of  the  Superior  Court  was 
correct. 

Exceptions  overruled. 


LOGAN  V.  OLD  COLONY  STREET  R.  CO, 

Supreme  Judicial  Court,  Massachusetts,  January,  ipo6. 


STREET  RAILROAD  —  COLLISION  OF  STREET  CAR  WITH 
VEHICLE  GOING  IN  SAME  DIRECTION.  —  It  could  not  be  said 
as  matter  of  law  that  it  was  negligence  for  the  driver  of  a  team  to  allow 
them  to  be  so  near  the  track  of  a  street  railway,  that  a  car  going  in  the 
same  direction  would  collide  with  them,  but  the  questions  of  the  driver's 
due  care  and  of  the  negligence  of  the  motorman  were  properly  left  to 
jury,  and  exceptions  to  a  judgment  for  plaintiff  were  overruled  (i). 

I.  In  RuppEL  V.  United  Railroads  ing  a  single  horse  along  and  down 

OP  San  pRANasco,   (Cal.  Sept.  and  Mission    street   in   the   city   of   San 

Nov.   1905)   82   Pac.   Rep.   1073,  the  Francisco  at  a  place  where  there  was 

evidence   tended  to  show  that  early  a  slight  incline  in  the  grade.    A  street 

in  the  morning  of  April  5,  1902,  the  car  belonging  to  defendant,  on  which 

deceased,  in  a  light  wagon,  was  driv-  there  were  passengers,  a  motorman. 
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Exceptions  from  Superior  Court,  Suffolk  County. 
Consolidated  actions  by  Charies  J.  Logan  and  by  Fergus  J.  White 
against  the  Old  Colony  Street  Railway  Company.    There  was  a  ver- 
dict for  plaintiff  in  each  case,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

Fredk.  J.  Daggett  and  Jas.  E.  Young,  for  plaintiffs. 
Henry  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant. 
Morton,  J.  —  These  two  actions  were  tried  together.  That  by 
Logan  is  for  personal  injuries.  That  by  White  for  injuries  to  the 
horses,  harnesses,  and  wagon.  The  accident  occurred  on  Coddington 
street,  in  Quincy,  at  about  half-past  seven  in  the  evening  of  October 
3,  1902,  and  was  caused  by  a  rear-end  collision  between  the  team 
belonging  to  the  plaintiff  White,  which  Logan  was  driving,  and  a 
car  of  the  defendant  company.  The  usual  questions  of  due  care 
on  the  part  of  the  plaintiff  and  of  negligence  on  the  part  of  the  de- 
stop  to  stop  the  car  in  half  its  length 
(thirteen  feet) ;  that  when  he  saw 
he  could  not  pass  the  deceased  he 
was  a  car's  length  distant.  He  not 
only  did  not  stop  the  car,  but  it  ran 
eight  feet  beyond  the  point  where  it 
struck  the  wagon,  making  thirty-four 
feet  after  the  motorman  saw  he  could 
not  pass  the  wagon.  The  motorman 
testified  that  as  he  approached  the 
wagon  at  some  distance,  it  was  not  on 
the  track,  but,  as  he  arrived  in 
dangerous  proximity  to  it,  it 
*  swerved '  in  toward  the  track,  mak- 
ing it  impossible  for  him  to  stop  the 
car  in  time  to  avoid  the  collision.  It 
is  not  our  province  on  this  appeal  to 
determine  the  question  as  to  the  truth 
of  this  evidence.  The  court  below, 
in  granting  the  new  trial,  had  the 
right  to  reject  it.  The  evidence  tend- 
ing to  show  that  the  defendant's  car 
approached  deceased  at  a  rapid  rate 
of  speed,  and  ran  into  his  wagon, 
which  was  in  plain  view  for  several 
hundred  feet,  and  this  without  ring- 
ing a  bell  until  too  late  to  give  warn- 
ing, required  careful  consideration  at 
the  hands  of  the  trial  judge."  The 
judgment  entered  on  the  order  grant- 
ing; a  new  trial  to  plaintiff  was 
affirmed. 


and  conductor,  going  in  the  same  di- 
rection, ran  up  from  behind,  and 
struck  the  hub  of  the  left  hind  wheel 
of  deceased's  wagon,  precipitating 
liim  to  the  ground  in  a  violent  man- 
ner and  killing  him  almost  instantly. 
The  car  and  wagon  were  in  full  sight 
of  each  other  for  several  hundred 
feet  prior  to  the  collision,  and  the 
wagon  was  in  full  sight  of  the  motor- 
man.  The  court  said :  "  It  is  not  clear 
from  the  evidence  whether  any  por- 
tion of  the  wagon  was  on  the 
defendant's  track  at  the  time  of  the 
collision  or  ■  not,  but  it  is  not  ma- 
terial, as  it  is  clear  beyond  question 
that  the  left  hind  wheel  of  the  wagon 
was,  if  not  on  the  track,  near  enough 
to  it  that  the  car,  instead  of  passing, 
struck  it,  thus  causing  the  death. 
There  is  evidence  that  the  car  was 
going  pretty  fast,  and  one  witness 
testified  that  in  his  opinion  it  was 
going  at  the  rate  of  about  ten  miles 
an  hour.  All  the  evidence  shows  that 
the  motorman  did  not  ring  the  bell 
until  in  close  proximity  to  the  wagon, 
some  of  the  witnesses  placing  it  at 
ten  feet.  The  motorman  testified 
that  he  rang  the  bell  when  within 
about  a  car's  length  (twenty-six  feet) 
of  the  wagon ;  that  it  would  be  a  good 
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fendant  are  presented.  There  was  a  verdict  for  the  plaintiff  in  each 
case,  and  the  cases  are  here  on  exceptions  by  the  defendant  to  the 
refusal  of  the  court  to  rule  as  requested,  and  to  such  portions  of  the 
charge  as  were  inconsistent  therewith. 

It  would  serve  no  useful  purpose  to  attempt  to  review  and  analyze 
■all  of  the  testimony,  and  we  content  ourselves  with  a  brief  summary 
and  with  saying  that  we  think  that  there  was  evidence  for  the  jury 
on  both  questions.  It  was  for  the  jury,  taking  all  of  the  circum- 
stances into  account,  the  kind  of  night,  whether  cloudy  and  misty  or 
not,  the  manner  in  which  Logan  was  driving,  his  knowledge  or  want 
•of  knowledge  of  the  road  and  of  the  running  of  the  cars,  the  extent 
to  which  he  had  a  right  to  rely  upon  the  signals  of  the  motorman, 
liis  own  condition  from  the  want  of  sleep,  and  such  other  matters 
-as  they  deemed  bore  upon  the  issue,  to  say  whether  Logan  was  or 
was  not  in  the  exercise  of  due  care.  It  could  not  be  ruled  as  matter 
of  law  that  he  was  not,  or  that  it  was  negligence  on  his  part  for  him 
to  allow  his  team  to  be  so  near  the  track  that  a  car  going  in  the 
;same  direction  would  collide  with  it.  Vincent  v,  Norton  &  Taunton 
St.  R'y,  i8o  Mass.  104,  61  N.  E.  Rep.  822. 

There  was  evidence  tending  to  show  that  the  wagon  was  loaded 
with  twelve  piles,  each  from  twenty-five  to  thirty  feet  long,  and  that 
the  car  struck  the  wagon  with  such  force  as  to  bend  the  axle  and 
drive  the  wheel  up  against  the  body  of  the  wagon  and  shove  the 
wagon  along  about  twelve  feet,  making  gouges  in  the  road;  that 
the  wagon  was  a  heavy  two-horse  caravan,  fifteen  or  sixteen  feet 
long,  and  about  seven  feet  wide,  and  twelve  feet  to  the  highest  point 
of  the  load;  that  the  place  of  the  accident  was  level  and  the^road 
straight  in  the  direction  from  which  the  car  came  for  several  hun- 
<ired  feet,  and  that  no  gong  was  rung  after  passing  Newcomb  street, 
which  was  several  hundred  feet  away,  till  just  as  the  collision  oc- 
curred. There  was,  on  the  other  hand,  testimony  tending  to  show 
that  the  car  was  going  at  a  much  less  rate  of  speed  than  the  force 
of  its  impact  with  the  wagon  would  seem  to  indicate ;  that  the  night 
was  dark  so  that  objects  could  only  be  seen  at  a  comparatively  short 
<Iistance;  and  that  the  motorman  did  all  that  he  could  to  avoid  a 
collision,  as  soon  as  he  saw  the  wagon.  Whatever  the  weight  of  the 
evidence  may  have  been,  it  was  for  the  jury  to  say,  we  think,  taking 
all  the  circumstances  into  account,  whether  there  was  or  was  not 
negligence  on  the  part  of  the  motorman.  We  see  no  error  in  the 
manner  in  which  the  court  dealt  with  the  case. 

Exceptions  overruled. 
Vol.  XIX  — ao 
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WESTON  V.  BOSTON  &  MAINE  RAILROAD. 

Supreme  Judicial  Court,  Massachusetts,  February,  1906. 


RAILROADS  —  COMMON  CARRIER -r  DAMAGES  FOR  DELAY  IN 
TRANSPORTATION  OF  THEATRICAL  PROPERTIES.  —  Where, 
under  a  written  contract,  the  scenery  and  theatrical  properties  of  the 
plaintiff  were  shipped  to  a  point  where  the  carrier  knew  that  they  were 
to  be  used  in  a  widely  advertised  exhibition,  and  that  the  plaintiff  was 
under  great  expense  in  that  connection,  the  plaintiff  was  not  limited  to 
damages  as  in  the  case  of  transportation  of  ordinary  merchandise,  for 
delay  in  the  delivery  of  his  effects,  but  was  entitled  to  recover  the 
ordinary  gross  earnings,  less  such  expenses,  if  any,  as  the  deprivation 
of  the  use  of  the  property  saved  him  from. 

Exceptions  from  the  Superior  Court,  Essex  County. 

Action  by  one  Weston  against  the  Boston  &  Maine  Railroad. 
There  was  a  judgment  for  plaintiff  granting  insufficient  relief,  and 
he  brings  exceptions.    New  trial  ordered. 

Sanborn  &  Sanborn,  for  plaintiff. 

Henry  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant 

.LoRiNG,  J.  —  This  case  presents  in  different  forms  but  one  ques- 
tion, namely:  To  what  damages  is  the  owner  of  a  theatrical  ex- 
hibit entitled  in  case  of  a  negligent  delay  in  the  transportation  of  his 
scenery  and  other  theatrical  properties  by  a  carrier  who  had  full 
knowledge  that  they  were  to  be  used  in  an  exhibition  previously 
widely  advertised  at  the  place  of  destination,  and  that  the  owner 
was  under  an  expense  of  $300  or  $400  a  week  in  that  connection. 
The  judge  ruled  that  the  plaintiff  was  limited  to  $4,  "  the  actual 
money  lost  or  expended  in  looking  up  the  goods." 

The  first  ground  on  which  the  defendant  has  undertaken  to  sup- 
port this  ruling  is  that  the  shipping  recefpt,  or  the  shipping  receipt 
and  the  shipping  order,  constitute  a  written  contract  between  the 
parties,  by  which,  and  by  which  alone,  their  rights  are  to  be  deter- 
mined. No  authorities  have  been  cited  for  this  contention,  and  we 
conceive  that  none  can  be  found  to  support  it.  We  assume,  for  the 
purposes  of  this  decision,  that  this  shipping  receipt,  or  at  any  rate 
the  shipping  order  and  this  receipt  taken  together,  constitute  a 
written  contract.  But  it  is  always  competent  to  show  knowledge 
by  the  contracting  parties  to  a  written  contract  of  the  circumstances 
on  the  basis  of  which  it  is  made,  for  the  purpose  of  showing  what 
was  within  the  contemplation  of  the  parties  in  making  the  contract* 
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Knowledge  of  the  circumstances  which  form  the  basis  on  which  the 
contract  is  made  is  competent  on  the  question  as  to  what  damages 
were  in  contemplation  of  the  parties  to  it,  whether  a  party  seeks  to 
recover  ordinary  or  special  damages.  That  has  been  laid  down  in 
all  the  cases  on  the  subject.  See,  for  example,  Scott  v.  Boston  & 
N.  O.  S.  S.  Co.,  io6  Mass.  468 ;  Harvey  v\  Conn.  &  P.  River  R.  R., 
124  Mass.  421,26  Am.  Rep.  673 ;  Mather  v.  American  Express  Co., 
138  Mass.  55,  52  Am.  Rep.  258;  Lonergan  v.  Waldo,  179  Mass. 
13s,  60  N.  E.  Rep.  479,  88  Am.  St.  Rep.  365 ;  Haflley  v,  Baxendale, 

9  Ex.  341 ;  Home  v.  Midland  R'y  Co.,  L.  R.  7  C.  P.  583  (s.  c,  Ex. 
Ch.  L.  R.  8  C.  P.  131) ;  Simpson  v.  London  &  N.  W.  R'y,  i  Q.  B. 
D.  274;  Grebert  Borgnes  v.  Nugent,  15  Q.  B.  D.  85. 

The  next  ground  on  which  the  defendant  has  sought  to  support 
the  ruling  is  on  the  authority  of  Waite  v.  Gilbert,  10  Cush.  177; 
Harvey  v.  Conn.  &  P.  River  R.  R.,  124  Mass.  421,  26  Am.  Rep.  673 ; 
and  Swift  River  Co.  v.  Fitchburg  R.  R.,  169  Mass.  326,  47  N.  E. 
Rep.  1015,  61  Am.  St.  Rep.  288.  But  the  plaintiffs  in  those  cases 
were  confined  to  the  damages  to  which  the  plaintiff  was  confined 
in  the  case  at  bar,  for  want  of  proof  of  notice,  while  in  the 
case  at  bar  proof  of  the  necessary  notice  was  plenary.  Where 
a  plaintiff  is  deprived  of  the  use  of  property  valuable  for  use, 
and  the  property  is  something  that  can  be  replaced,  his  dam- 
ages are  the  expenses  of  hiring  the  property  which  he  is  forced 
to  substitute  for  it.  But,  if  the  property  is  such  that  it  cannot 
be  replaced,  the  measure  of  damages  is  what  such  property  is 
ordinarily  worth  for  use.  See  Fletcher  v.  Tayleur,  17  C.  B.  21, 
28;  Cory  V,  Thames  Iron  Works  &  Shipbuilding  Co.,  L.  R. 
3  Q.  B.  181 ;  Ex  parte  Cambrian  Steam  Packet  Co.,  L.  R.  6  Eq.  396, 
308  (s.  c,  L.  R.  4  Ch.  112,  117).  There  are  no  cases  in  this  com- 
monwealth very  near  to  the  one  under  discussion.  Perhaps  the  near- 
est are  the  cases  in  which  it  is  held,  in  an  action  of  trover,  that 
where  the  property  converted  has  no  market  value,  but  has  a  special 
value  to  the  plaintiff,  he  can  recover  that  value.    Stickney  v.  Allen, 

10  Gray,  352;  Green  v.  Boston  &  Lowell  R.  R.,  128  Mass.  221,  35 
Am.  Rep.  370;  Mather  v.  American  Express  Co.,  138  Mass.  55,  52 
Am.  Rep.  258.  See  also,  in  this  connection,  Wall  v.  Piatt,  169  Mass. 
406,  48  N.  E.  Rep.  270. 

Where  the  article  of  the  use  of  which  the  plaintiff  has  been  wrong- 
fully deprived  cannot  be  replaced,  and  the  plaintiff  recovers  for 
being  deprived  of  the  use  of  what  such  property  ordinarily  earns, 
he  recovers  profits  in  one  sense  of  the  word,  but  not  in  that  sense 
of  the  word  in  which  it  is  used  when  it  is  said  that  profits  cannot 
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be  recovered  because  too  remote.  What  is  meant  by  that  is  that 
the  plaintiff  cannot  recover  for  the  loss  of  special  profits,  such  as 
a  particular  bargain  which  he  has  lost.  For  a  good  statement  of 
the  distinction,  see  Masterton  v.  Mayor  of  Brooklyn,  7  Hill  (N.  Y.) 
62,  42  Am.  Dec.  38.  There  are  cases  where  contracts  are  made  with 
reference  to  such  special  profits,  and  where  such  special  profits  can 
be  recovered.  Such  profits  were  recovered  in  Grebert  Borgnes  v. 
Nugent,  15  Q.  B.  D.  85;  and  it  was  such  special  profits  that  were 
unsuccessfully  sought  for  in  Waite  v,  Gilbert,  10  Cush.  177;  Harvey 
V,  Conn.  &  P.  River  R.  R.,  124  Mass.  421,  26  Am.  Rep.  673;  Swift 
lliver  Co.  v,  Fitchburg  R.  R.,  169  Mass.  326,  47  N.  E.  Rep.  1015, 
61  Am.  St.  Rep.  288 ;  Hadley  v,  Baxendale,  9  Ex.  341 ;  and  Home 
V.  Midland  R'y,  L.  R.  7  C.  P.  583  (s.  c,  L.  R.  8  C.  P.  131).  The 
difference  between  those  cases  and  the  case  at  bar  is  this :  Delay  in 
the  delivery  of  scenery  and  the  other  properties  of  a  traveling 
theatrical  company  ordinarily  means  no  performance  by  the  com- 
pany. But  delay  in  the  transportation  of  the  broken  shaft  of  a  mill, 
for  example,  as  in  Hadley  v,  Baxendale,  supra,  does  not  ordinarily 
mean  that  the  mill  will  stop. 

We  construe  the  statement  of  the  plaintiff's  counsel  in  the  case 

* 

at  bar,  "  that  he  claimed  no  loss  of  profits  and  no  loss  in  the  market 
value  of  the  goods  by  reason  of  the  delay  in  the  delivery  of  the 
goods,  but  that  he  did  claim  loss  in  the  rental  value  or  the  loss  of  the 
use  of  the  ^property,"  to  be  a  statement  that  he  did  not  ask  for  loss 
of  special  profits,  but  for  loss  of  the  ordinary  earnings  of  the  prop- 
erty here  in  question.  The  case  at  bar  is  not  a  case  of  special  profit 
or  special  damage,  but  a  case  of  the  ordinary  damages  consequent 
on  a  delay  in  the  delivery  of  scenery  and  other  properties  of  a  trav- 
eling theatrical  company.  That  a  common  carrier  with  notice  is 
liable  in  such  a  case  is  plain  from  the  decision  made  in  Simpson  v. 
London  &  N.  W.  R'y,  i  Q.  B.  D.  274,  as  to  delay  in  the  delivery  of 
samples  to  be  exhibited  at  a  cattle  show.  The  ordinary  damages  in 
case  of  a  delay  in  the  transportation  of  such  property  as  we  have  in 
the  case  at  bar  are  different  from  the  ordinary  damages  in  case  of  a 
delay  in  the  transportation  of  ordinary  merchandise,  and  for  that 
reason  carriers  usually  put  such  property  in  a  different  classification 
from  that  in  which  ordinary  merchandise  is  put.  The  question, 
however,  is  the  ordinary  damage  from  a  delay  in  the  transportation 
of  that  kind  of  freight.  To  get  those  ordinary  damages,  notice  that 
the  freight  to  be  transported  is  that  kind  of  freight,  and  that  it  is 
to  be  used  at  its  destination,  must  be  given  to  the  carrier ;  and  the 
damages  recoverable  are  the  ordinary  earnings  of  the  property  in 
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question.  See  Cory  v,  Thames  Iron  Works  &  Shipbuilding  Co.,  and 
Ex  parte  Cambrian  Steam  Packet  Co.,  uhi  supra. 

The  case  at  bar  presents  a  further  question  not  raised  by  the  facts 
of  the  cases  last  cited.  There  was  evidence  here  that  the  plaintiff 
told  the  defendant  that  he  was  "  under  a  big  expense,  between  $300 
and  $400  a  week,"  in  the  use  of  the  thing  delayed  in  transportation. 
In  such  a  case,  since  the  owner  has  to  pay  the  expenses  or  some 
of  the  expenses  incident  to  using  the  property,  he  can  recover,  not 
the  ordinary  net  earnings,  but  the  ordinary  gross  earnings,  less 
such  expenses,  if  any,  as  the  deprivation  of  the  use  of  the  property 
saved  him  from.  The  concession  made  by  the  plaintiff's  counsel, 
that  he  did  not  ask  for  special  profits,  saves  us  from  considering  the 
suggestion  thrown  out  in  Lonergan  v.  Waldo,  179  Mass.  135,  138,  60 
N.  E.  Rep.  479,  88  Am.  St.  Rep.  365,  that  it  may  be  that  the  fact 
that  a  carrier  cannot  refuse  to  carry  goods  offered  to  him  for  trans- 
portation prevents  him  from  being  held  for  special  damages  or  spe- 
cial profits,  as  to  which  see  Kelly,  C.  B.,  in  Home  v.  Midland  R'y> 
L.  R.  8  C.  P.  131,  136,  137,  and  Mayne,  Damages  (7th  ed.)  42. 

The  defendant  raised  a  question  as  to  whether  an  exception  was 
properly  taken  to  the  offer  to  prove  the  expense  the  plaintiff  was 
under  while  waiting  for  the  goods  in  question.  But  since,  in  our 
opinion,  the  case  must  go  back  for  a  new  trial  by  reason  of  his  other 
exceptions,  it  is  not  necessary  to  decide  whether  that  exception  was 
properly  saved  or  not. 

The  plaintiff  is  entitled  to  a  new  trial  on  the  question  of  damages. 
So  ordered. 


WITHEY  V.  PERE  MARQUETTE  R.  CO, 

Supreme  Court,  Michigan,  October,  1905. 


CARRIER  AND  PASSENGER  — BAGGAGE-^  ARTICLES  OF  INFANT 
CHILD  LOST  WITH  THE  FATHER'S  TRUNK.  — A  father  paying 
full  fare  for  himself,  traveling  with  an  infant  child  of  such  tender  years 
that  by  custom  no  fare  is  demanded  for  its  carriage,  may  recover  upon 
the  contract  for  carriage  for  the  loss  or  injury  of  articles  bought  and 
used  for  the  child,  which  articles  form  part  of  the  father's  baggage.     ^ 

HUSBAND  MAY  RECOVER  FOR  LOSS  OF  JEWELRY  BELONGING 
TO  WIFE.  —  A  contract  to  carry  a  passenger  and  his  wife  and  their 
baggage,  was  a  contract  with  the  passenger  who  purchased  the  tickets, 
and  the  company  was  liable  to  him  for  the  loss  of  his  wife's  jewelry, 
forming  part  of  the  baggage. 
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EVIDENCE  —  DAMAGES.  —  Opinion  evidence  of  witnesses  who  had  in- 
spected the  damaged  articles,  was  admissible  to  show  the  amount  of  the 
injury. 

Error  to  Circuit  Court,  Kent  County. 

Action  by  Charles  S.  Withey  against  the  Pere  Marquette  Railroad 
•Company.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    AMmied. 

Argued  before  Moore,  Ch.  J.,  and  Carpenter,  Montgomery, 
OsTRANDER,  and  Hooker,  JJ. 

Frederick  W.  Stevens  and  Charles  McPherson,  for  appellant 

Crane  &  Norris,  for  appellee. 

OsTRANDER,  J.  —  On  Saturday,  December  26,  1903,  plaintiff,  his 
wife,  and  their  twenty-one  months'  old  child  were  passengers  on 
defendant's  road  from  Monroe,  where  they  had  passed  Christmas 
with  relatives,  to  Grand  Rapids,  their  home.  As  baggage  they  had 
on  the  same  train  two  trunks.  These  trunks  contained  various  ar* 
tides  of  dress  and  of  the  toilet ;  some  intended  solely  for  the  use  of 
the  infant.  They  contained,  also,  some  articles  of  jewelry  used  by 
and  intended  for  use  by  the  wife,  which  had  been  given  her  by  others 
than  her  husband,  which  she  took  to  Monroe  with  her  on  her  visit, 
and  some  gifts  made  to  plaintiff  and  his  wife  and  to  the  child  at 
Monroe.  Plaintiff  purchased  at  Monroe  two  full  fare  tickets  to 
Grand  Rapids,  no  ticket  for  the  infant,  checked  the  trunks,  and 
received  the  checks  issued  for  them.  At  East  Paris,  near  Grand 
Rapids,  the  train  in  question  was  in  collision  with  an  east-bound 
passenger  train.  On  the  following  Monday  the  baggage  was  de- 
livered at  plaintiff's  place  of  residence,  and  later,  at  defendant's 
freight  depot,  plaintiff's  wife  picked  out  from  a  quantity  of  goods 
certain  articles  which  had  been  in  the  trunks.  As  delivered,  the 
trunks,  which  were  broken,  contained  a  portion  only  of  their  original 
contents,  and  also  articles,  some  of  them  greasy,  not  belonging  to 
plaintiff  or  his  wife,  coal,  and  pieces  of  earth  or  mud.  The  contents 
of  the  trunk  were  mussed,  and  some  of  them  stained  and  greased 
and  spotted  with  mud.  In  January,  1904,  a  claim,  which  reads:  "  I 
herewith  present  my  claim  for  damages  sustained  by  Mrs.  Withey 
and  myself  in  your  wreck  of  December  26,  amounting  to  $386.25  " 
—  with  a  list  of  articles  and  figures,  was  presented  to  defendant, 
and  later  plaintiff  began  this  suit.  The  action  is  assumpsit  Lia- 
bility of  defendant  is  predicated  upon  the  contract  of  carriage,  the 
nonperformance  of  the  contract  by  defendant,  and  the  injury  of  the 
baggage.    No  contention  was  made  in  the  court  below  respecting 
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the  negligence  of  the  defendant  and  resulting  liability  to  pay  plaintiff 
the  damages  he  sustained.. 

The  case  comes  here  upon  twenty-five  assignments  of  error,  which 
may  be  grouped,  and  which  counsel  for  defendant  has  grouped  and 
discussed,  under  four  propositions.  Stating  these  propositions  as 
they  are  understood,  and  in  the  order  in  which  they  will  be  dis- 
cussed, they  are:  i,  That  plaintiff  was  not  entitled  to  recover  (as 
he  did)  for  destruction  of  and  damages  to  articles  intended  for  the 
sole  use  of  the  infant;  2,  that  he  was  not  entitled  to  recover  (as  he 
did)  for  loss  of  and  damages  to  the  articles  of  jewelry  belonging  to 
his  wife ;  3,  that  the  court  improperly  admitted  opinion  evidence 
as  to  the  amount  or  sum  of  the  damage  to  particular  articles ;  and, 
4,  that  the  court  should  have  required,  upon  defendant's  application, 
production  of  the  damaged  articles,  so  far  as  they  could  be  produced, 
for  exhibition  to  the  jury. 

I.  It  is  contended  that,  because  no  fare  was  paid  for  the  infant-^ 
because  it  was  carried  free  —  the  defendant  "  was  a  gratuitous  bailee 
as  to  the  baby,  and  the  transportation  as  baggage  of  articles  intended 
solely  for  its  use  was  a  mere  incident  to  that  gratuity,"  and  the  case 
of  Flint  &  Pere  Marquette  R'y  Co.  v.  Wier,  37  Mich,  iii,  26  Am. 
Rep.  499,  is  relied  upon  to  sustain  the  contention.  In  that  case  the 
form  of  action  was,  as  it  is  here,  assumpsit.  The  plaintiff,  on*  a 
passage  from  Saginaw  to  Detroit  upon  defendant's  road,  lost  as  he 
claimed,  his  trunk,  containing  personal  effects.  It  appeared  that 
both  plaintiff  and  his  trunk  were  being  carried,  not  for  hire,  but 
gratuitously.  It  was  held  that,  in  the  absence  of  a  contract  for  car- 
riage, damages  for  loss  of  the  baggage  could  not  be  recovered 
in  assumpsit.  The  rule  in  the  case  cited  does  not  control  the  present 
case.  Even  if  it  can  be  said  that  the  child  was  carried  free,  a  point 
which  we  do  not  consider,  it  by  no  means  follows  that  the  articles  in 
question,  the  child's  wearing  apparel,  were  carried  free.  The 
clothing  of  the  infant  was  the  property  of  the  father,  and  was  in 
the  trunks  of  the  father,  with  whom  the  defendant  had  made  a  con- 
tract of  carriage,  both  of  his  person  and  his  baggage.  While  it  is 
asserted  on  the  part  of  defendant  that  it  had  the  right  to  charge  for 
the  carriage  of  the  infant,  it  is  not  claimed  that  under  its  rules  and 
practice  it  does  charge  anything  for  the  carriage  of  infants  of  the 
age  of  plaintiff's  child.  Nor  do  we  base  our  determination  at  all 
upon  the  fact,  which  appears  in  the  record,  that  the  infant  occupied 
for  hire  a  seat  in  the  parlor  car  during  thq  trip.  What  we  hold, 
and  what  we  think  the  correct  rule  of  law,  is  that  a  father,  paying 
full  fare  for  himself,  traveling  with  an  infant  child  of  such  tender 
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years  that  by  custom  no  fare  is  demanded  for  its  carriage,  may^ 
recover  upon  the  contract  for  carriage  for  the  loss  or  injury  of  ar- 
ticles bought  and  used  for  the  child,  which  articles  are  a  part  of,  and 
packed  and  carried  with,  his  baggage,  and  upon  the  ground  that 
such  articles  are  the  property  of  the  parent,  in  his  possession,  and 
properly  a  part  of  his  proper  baggage.  Prentice  v.  Decker,  49  Barb. 
21 ;  Burke  v.  Louisville,  etc.,  R.  R.  Co.,  7  Heisk.  451,  19  Am.  Rep. 
618;  Wheeler  v.  St.  Joseph,  etc.,  R.  R.  Co.,  31  Kan.  640,  3  Pac.  Rep. 
297 ;  Smith  v.  Abair,  87  Mich.  62,  63,  49  N.  W.  Rep.  509. 

2.  We  have  before  us  no  question  concerning  the  right  of  the  hus- 
band (plaintiff)  to  recover  for  injuries  to  the  ordinary  wearing 
apparel  of  the  wife.  The  contention  relates  entirely  to  articles  of 
jewelry,  lost  or  injured,  which  were  not  given  or  furnished  by  her 
husband.  It  is  defendant's  position  that,  these  being  the  separate 
and  sole  property  of  the  wife,  the  husband,  under  the  circumstances 
shown,  could  not  recover  for  their  loss  or  injury.  In  his  charge  the 
court  said  to  the  jury :  "  Some  question  has  been  raised  by  defend- 
ant's counsel  to  the  effect  that  the  articles  contained  in  this  trunk 
which  had  been  previously  given  to  the  plaintiff's  wife  by  others,  and 
which  were  taken  by  her  to  Monroe  on  this  trip  as  a  part  of  her 
wardrobe,  ought  not  to  be  included  in  your  consideration.  These 
articles  are  the  cameo  pin  set  in  pearls,  the  silk  liberty  scarf,  the  set 
of  gold  beads,  the  emerald  wreath  set  in  pearls,  and  perhaps  some 
other  articles.  But  after  some  consideration  (although  not  without 
considerable  hesitation)  I  have  concluded,  under  the  circumstances 
admitted  in  this  case,  to  submit  that  question  to  you  in  relation  to 
these  articles  thus  enumerated.  I  feel  somewhat  certain  that  the 
husband  had  such  special  property  in  these  articles  by  reason  of  his 
possession  that  he  would  be  entitled  to  recover  their  value,  if  lost, 
notwithstanding  they  were  the  special  property  of  the  wife.  I 
therefore  instruct  you  that  *  *  *  these  articles,  which  were  the 
wife's  property,  *  *  *  and  which  you  believe,  under  the  evi- 
dence, were  either  lost  or  damaged,  shall  be  taken  into  considera- 
tion by  you  in  fixing  the  amount  of  damages  sustained  by  the  plain- 
tiff. *  *  *  "  Error  is  assigned  upon  this  portion  of  the  charge, 
and  is  also  assigned  upon  the  refusal  of  the  court  to  give  defend- 
ant's elever\th  request  to  charge,  which  was :  "  The  plaintiff  is  not 
entitled  to  recover  for  the  loss  of  or  damage  to  any  article  belonging 
to  his  wife  which  had  not  been  purchased  with  funds  furnished  by 
the  plaintiff."  Of  this  request  it  is  said  by  counsel  for  plaintiff 
that  "the  defendant  contends  that  Tn  no  case  can  any  recovery  be 
had,  unless  the  plaintiff  establishes  an  absolute  title  to  the  articles,. 
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notwithstanding  that  the  plaintiff  was  the  bailor  and  the  defendant 
was  the  bailee^  and  undertook  with  the  plaintiff  to  carry  the  trunks 
safely." 

We  do  not  so  understand  the  position  of  counsel  for  defendant. 
No  one  will  contend  that  in  all  cases  a  bailor  must  show  absolute 
title  to  the  thing  bailed  in  order  to  maintain  an  action  against  the 
bailee  for  injury  to  the  subject  of  the  bailment.  The  question  in 
this  case  is  whether  under  the  circumstances  shown  plaintiff,  with 
respect  to  the  particular  chattels,  had  the  interest  necessary  to  enable 
him  to  maintain  this  action.  I  have  been  of  opinion  that  upon  the 
facts  and  the  declaration,  which  avers  a  contract  between  the  parties 
to  transport  plaintiff's  baggage,  of  which  baggage  the  articles  in 
question  are  averred  to  have  been  a  portion,  it  must  be  held  that  the 
plaintiff  cannot  recover  the  value  of  the  particular  property  of  the 
wife.  My  brethren  who  sat  in  the  case  are  agreed,  and  there  is 
reason  and  authority  to  sustain  them,  that  the  verdict  and  judg- 
ment are  right,  and  that  the  recovery  may  be  and  should  be  sus- 
tained upon  the  ground  that  the  contract  to  carry  plaintiff  and  his 
wife  and  their  common  baggage  was  a  contract  with  the  plaintiff* 
Railroad  Co.  v,  Mitchell,  32  Fla.  jjy  13  So.  Rep.  673,  21  L.  R.  A. 
487 ;  Packet  Co.  v.  Smith,  23  Md.  402,  87  Am.  Dec.  575.  Analogous 
decisions  are  those  in  Blanchard  v.  Page,  8  Gray,  281 ;  Moran  v. 
Packet  Co.,  35  Me.  55.  See  also  Hutchinson  on  Carriers,  sec.  724. 
It  is  not  claimed  that  the  articles  in  question  were  not  proper  bag- 
gage for  the  wife.  In  a  sense,  the  question  presented  is  one  of  gen- 
eral commercial  law,  in  view  of  which  I  yield  my  own  opinion  to 
that  of  the  majority. 

3.  It  is  necessary  in  considering  this  proposition,  for  a  better 
understanding,  to  make  further  reference  to  the  record.  The  plain- 
tiff, his  wife,  and  others  were  sworn  as  witnesses  for  the  plaintiff. 
Each  of  them  had  made  some  examination  of  the  articles  about 
which  they  gave  testimony.  Excepting  plaintiff's  wife,  each  was 
permitted  over  objection  to  estimate  in  dollars  the  amount  of  the 
injury  described  by  them,  or  to  state  the  injury  in  fractions  of  the 
value  before  injury,  as  that  the  damage  was  one-fourth  or  one-half 
of  the  original  value  of  the  articles,  or  that  for  the  purpose  for  which 
they  were  purchased  they  had  no  value.  The  witnesses,  Smith, 
Schwartz,  Remington,  and  Berry,  called  by  plaintiff,  were  treated 
by  counsel  as  expert  witnesses,  and  each  gave  answers  to  hypo- 
thetical questions.  It  is  evident  that,  whether  included  in  the  hypo- 
thetical questions  or  not,  and  it  usually  was,  the  answer  of  each 
witness  as  to  amount  of  damage  was  based  in  part  upon  a  personal 
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inspection  of  the  injured  article.  A  witness  with  twenty-five  years' 
experience  in  dry  goods  was  asked  by  plaintiff's  counsel :  "  Q.  As- 
suming that  that  gown  was  made  late  in  the  fall  of  1903  by  Miss 
Remington,  cost  $85  when  delivered,  and  was  worn  the  second  time, 
that  it  had  been  through  a  railroad  collision,  been  to-  the  cleaner's 
and  left  after  cleaning  in  the  shape  it  is  now,  state  what  in  your 
opinion  would  be  the  value  of  that  gown  in  the  present  condition 
for  Mrs.  Withey's  use  and  wear.  A.  The  gown  having  been  injured, 
the  purpose  for  which  it  was  made  is  absolutely  destroyed.  A  gown 
which  is  made  for  a  dressy  dress,  to  be  worn  as  a  dress  for  dress 
occasions,  when  it  has  become  soiled  or  spotted  or  injured  so  that 
it  shows,  its  value  for  that  is  lost  entirely ;  and  it  is  not  a  gown  that 
is  adapted  for  ordinary  uses.  She  did  not  buy  it  for  a  house  dress 
or  street  dress.  Its  value  is  gone.  *  *  *  I  should  not  consider 
it  had  any  money  value  for  the  purposes  for  which  it  was  made. 
It  has  lost  it  by  its  damage."  Another  witness,  the  dressmaker  who 
made  the  gown,  testified  that  in  her  opinion  it  was  damaged  one- 
half,  or  $42.50.  These  examples  acquaint  us  fairly  with  the  grounds 
of  the  exceptions  taken.  As  to  two  rather  expensive  dresses,  an 
opera  cloak,  and  the  overcoat  of  the  plaintiff,  the  injuries  complained 
about  were  principally  to  the  appean^nce  of  the  garments,  rather  than 
injuries  to  the  fabrics.  Each  witness  had  some  knowledge,  gained 
from  observation,  which  the  jury  had  not  and  could  not  have,  ex- 
cept by  seeing  the  injured  property,  although  the  witnesses  at- 
tempted to  describe  conditions  as  they  saw  them. 

Ojunsel  for  appellant  contends  that,  whatever  experience  these 
witnesses  may  have  had  in  their  respective  lines  and  however  com- 
petent they  may  have  been  to  state  cost  and  quality  and  to  describe 
the  injury,  it  was  not  competent  to  state  to  the  jury  an  opinion  of 
the  amount  of  the  damage  expressed  in  dollars.  It  is  a  rule  of  the 
law  of  evidence  that  upon  the  question  of  the  existence  or  non- 
existence of  a  fact  in  issue,  whether  a  main  fact  or  an  evidentiary 
fact,  the  opinion  of  witnesses  is  not  admissible.  What  a  witness 
has  seen  or  heard  or  felt,  he  knows,  and  it  is  for  him  to  put  before 
the  jury  the  facts  as  he  has  perceived  them  by  his  senses,  and  for 
the  jury  to  form  an  opinion  concerning  the  fact  in  proof  of  which  the 
evidence  is  offered.  But  there  are  exceptions,  apparent  or  real,  to 
the  rule  which  excludes  opinion  evidence.  A  real  exception  is  that 
class  of  opinion  evidence  which  is  called  *  expert  evidence.'  The 
apparent  exceptions  are  not  easily  classified.  They  are  sometimes 
treated  as  opinions  admitted  under  exceptions  to  the  rule,  some- 
times as  matters  of  fact.    The  practical  test  for  receiving  or  reject- 
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ing  opinions  of  lay  witnesses  seems  to  be  that,  when  the  jury  can  be 
put  into  a  position  of  equal  vantage  with  the  witness  for  drawing 
them  —  when  by  the  mere  words  and  gestures  of  the  witness  the 
data  he  has  observed  can  be  so  represented  that  the  jurors  have 
those  data  as  fully  and  exactly  as  the  witness  had  them  at  the  time 
he  formed  his  opinion  —  he  may  not  as  a  rule  g^ve  an  opinion  or 
estimate.  Wigmore  on  Evidence,  sec.  1924.  It  was  said  by  Justice 
Campbell,  in  Evans  v.  People,  12  Mich.  27,  34 :  "  Experience  has 
shown  that  many  cases  exist  in  which  it  is  impossible,  by  any  de- 
scription, however  graphic,  to  explain  things  so  as  to  enable  any  one 
but  the  witness  himself  to  see  or  comprehend  them  as  they  would 
have  been  seen  or  comprehended,  could  the  jury  have  occupied  his 
position  of  observation.  In  such  cases  the  witness  must  give  his  own 
impressions  and  conclusions,  or  his  narrative  is  useless,  adding,  how- 
ever, as  full  explanations  as  the  nature  of  the  case  will  admit,  so 
that  his  capacity  and  truthfulness  may  be  tested  as  far  as  practi- 
cable." In  this  State,  testimony  concerning  the  amount  of  damage, 
largely  matter  of  opinion,  has  been  held  properly  received  in  cases 
not  to  be  distinguished  in  principle  from  the  one  at  bar.  Continental 
Ins.  Co.  v.  Horton,  28  Mich.  173 ;  Printz  v.  People,  42  Mich.  144, 
3  N.  W.  Rep.  306,  36  Am.  Rep.  437 ;  Enright  v.  Hartsig,  46  Mich. 
469,  9  N.  W.  Rep.  496.  In  Grand  Rapids  v.  G.  R.  &  I.  R.  R.  Co., 
58  Mich.  641,  26  N.  W.  Rep.  159,  cited  and  relied  upon  by  plain- 
tiflF  in  error,  the  evidence  held  to  have  been  wrongly  admitted  was 
not  opinion  as  to  value  of  premises  merely,  but  opinion  or  judgment 
as  to  compensation  to  be  awarded  for  taking  premises  in  condemna- 
tion proceedings. 

The  court  carefully  instructed  the  jury.  He  said  in  part:  "  Sev- 
eral witnesses  have  been  permitted  to  testify  as  to  their  opinions  as 
to  the  value  both  before  and  after  the  alleged  injuries  to  these  ai;^- 
ticles.  But  I  instruct  you  that  you  are  to  assess  the  plaintiff's  dam- 
ages according  to  your  own  best  judgment  of  the  evidence  and  as 
to  the  injury  done  to  them;  and  the  evidence  that  has  been  thus 
received  may  be  followed  or  «ot,  as  you  find  that  it  is  true  or  not, 
tinder  the  evidence  as  to  the  amount  of  damages  the  plaintiff  has 
actually  sustained.  If  you  believe  from  the  evidence  in  the  case 
that  the  statements  and  estimates  made  by  any  witness  are  not 
warranted,  you  need  not  follow  such  statements.  If  you  believe  that 
they  are  warranted,  you  may,  to  the  extent  that  you  find  they  are 
warranted  by  the  evidence.  In  other  words,  the  whole  question  of 
the  amount  of  damages  sustained  by  the  plaintiff  is  for  you  to  deter- 
mine, and  you  alone,  from  the  evidence,  and  you  are  not  to  be  gov- 
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emed  or  concluded  by  the  opinions  of  any  one  else,  unless  you  believe 
such  opinions  to  be  well  founded  and  based  upon  the  evidence  in 
the  case." 

A  subpoena  requiring  in  terms  that  plaintiff  and  his  wife  produce 
in  court  such  of  the  damaged  articles  as  were  in  their  possession, 
was  taken  out  on  the  part  of  defendant,  and  with  a  witness  fee  and 
an  additional  fee  was  served  upon  both  the  plaintiff  and  his  wife. 
The  record  discloses  that  a  considerable  amount  of  the  most  ex- 
pensive clothing  could  have  been,  without  evident  inconvenience, 
so  produced,  including  plaintiff's  overcoat,  and  the  opera  cloak  and 
two  dresses  belonging  to  his  wife,  the  value  of  which  it  was  claimed 
had  been  diminished  $127.50  by  stains,  marks,  and  other  injuries  to 
the  appearance  of  the  garments  received  in  the  collision.  None 
of  the  clothing  was  produced,  and,  upon  the  motion  of  defendant's 
counsel  to  compel  its  production,  counsel  for  plaintiff  announced 
that  it  would  not  be  produced.  At  different  times  during  the  trial 
the  following,  with  other  similar,  language  was  used  by  the  court: 
"  At  present  I  think  it  is  a  matter  in  the  discretion  of  the  court  to 
require  it,  and,  being  a  discretionary  matter,  I  do  not  feel  like  ex- 
ercising it  against  the  wish  of  the  party  to  bring  personal  chattels 
into  court  for  exhibition  to  the  jury."  "  I  do  not  think  it  is  within 
the  province  of  the  court,  as  I  have  already  said,  to  compel  the  pro- 
duction of  such  evidence."  "If  the  party  does  not  care  to  produce 
these  articles,  but  chooses  rather  to  have  oral  testimony  as  to  their 
condition  received,  instead  of  the  articles  themselves,  I  think  it  is  a 
matter  that  rests  with  the  party  and  not  with  the  court."  And  in 
the  charge  to  the  jury  it  was  said :  "  Something  has  been  said  about 
the  refusal  of  the  plaintiff  to  produce  before  you  the  articles  alleged 
to  have  been  injured  or  damaged.  I  think,  perhaps,  I  ought  to  say 
something  about  that  to  you  in  these  instructions.  I  have  already 
said  in  your  presence  that  to  produce  the  articles  or  not  produce 
them  was  a  privilege  belonging  to  the  plaintiff,  and  to  him  alone, 
concerning  which  the  court  under  the  circumstances  had  no  right 
to  interfere.  Yet,  if  it  should  appear  to  you  by  the  evidence  that  it 
would  be  practicable  to  produce  those  articles  in  court,  the  fact  that 
there  was  a  refusal  to  produce  them  is  a  matter  you  may  consider 
as  bearing  upon  the  credibility  of  the  witnesses."  These  rulings 
and  this  instruction  are  before  us  for  review.  We  shall  assume  that 
the  learned  trial  judge  did  not  mean  to  be  understood  as  denying 
the  power  of  the  court  to  order  the  production  of  the  garments. 
Graves  v.  City  of  Battle  Creek,  95  Mich.  266,  54  N.  W.  Rep.  757, 
19  L.  R.  A.  641,  35  Am.  St.  Rep.  561.    Treating  the  rulings  made  a^ 
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an  exercise  of  judicial  discretion,  we  are  not  impressed  that  the  dis- 
cretion was  abused.  The  witnesses  for  defendant  were  permitted 
before  the  trial  inspection  of  the  principal  articles  of  apparel  claimed 
to  have  been  injured,  and  we  do  not  think  it  is  clear  that  the  inspec- 
tion which  the  jury  might  have  made,  if  the  garments  had  been 
produced  in  court,  would  have  aided  them. 
Judgment  is  affirmed. 


BASS  V.  CLEVELAND,  C,  C.  &  ST.  L.  R.  CO. 

Supreme  Court,  Michigan,  December,  1905. 


RAILROADS  —  CARRIER  AND  PASSENGER  —  ALIGHTING  PAS- 
SENGER STRUCK  BY  CONDUCTOR  IN  FRACAS  WITH  OTHER 
PASSENGERS.  —  The  relation  of  carrier  and  passenger  was  not 
terminated  upon  the  arrival  of  the  train  at  the  station  of  a  passenger 
who  was  asleep  and  was  not  awakened  until  the  train  was  almost  ready 
to  proceed,  and  the  company  was  liable  to  the  passenger,  who,  as  he  was 
alighting,  was  struck  by  an  ax  helve  in  the  hands  of  the  conductor,  who 
was  defending  himself  from  the  attack  of  disorderly  persons  who  had 
been  on  the  train. 

Grant,  J.,  dissenting. 

Error  to  Circuit  Court,  Cass  County. 

Action  by  Edward  Bass  against  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Railroad  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Argued  before  McAlvay,  Grant,  Blair,  Montgomery,  and 
Hooker,  JJ. 

C.  E.  CowGiLL  (M.  L.  Howell,  of  counsel),  for  appellant. 

Burns  &  Sweet,  for  appellee. 

Hooker,  J.  —  The  plaintiff,  a  young  man  residing  at  the  time  at 
Kalamazoo,  purchased  an  excursion  ticket  to  Benton  Harbor  over 
the  Michigan  Central  and  defendant's  roads.  On  the  return  trip 
the  plaintiff  rode  in  the  smoking  car,  and  a  number  of  passengers 
in  that  coach  were  riotous  and  disorderly,  to  a  degree  that  merited 
severe  measures  in  suppressing  their  disorder.  An  altercation  with 
the  conductor  resulted,  and,  while  the  train  stopped  at  the  last  sta- 
tion but  one  on  the  trip,  one  of  the  young  men  procured  an  ax 
helve,  and  it  was  carried  on  the  car  to  Niles,  where  the  plaintiff  and 
other  young  men  were  to  change  cars,  having  to  walk  a  distance  of 
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several  blocks  to  take  the  Michigan  Central  train.  The  conductor 
was  warned  of  the  intention  of  the  young  men  to  attack  him.  They 
waited  some  ten  or  fifteen  minutes  and  until  he  had  signaled  the 
train  to  start,  when  they  closed  about  him  and  one  of  their  number 
asked  his  name  and  entered  into  conversation  with  him.  At  the 
same  time  another  approached  him  and  lifted  the  ax  helve  in  a  way 
that  led  the  conductor  to  believe  that  a  blow  was  intended,  where- 
upon he  wrested  the  ax  helve  from  him  and  swung  it  around.  Most 
of  the  crowd  had  stepped  back  in  time  to  avoid  the  blow,  but  the 
plaintiff  was  hit  on  the  head  and  the  scalp  was  cut  for  two  inches. 
At  the  time  the  conductor  was  so  close  to  the  train  that  it  nearly 
rubbed  his  back  as  it  moved  off.  He  caught  on  the  train  and  went 
with  it.  There  is  little,  if  any,  room  for  controversy  about  the  fore- 
going statement.  The  preconcerted  arrangement  and  attack  upon 
the  conductor  is  scarcely  denied,  and  the  claim  that  the  plaintiff  was 
not  of  the  party,  but  was  casually  passing  at  the  time,  strikes  us  as 
so  improbable,  and  the  verdict  is  so  excessive,  that  we  should  un* 
hesitatingly  set  aside  the  verdict  as  contrary  to  the  law  and  the  evi- 
dence, did  the  record  permit.  The  judge's  reasons  for  denying  the 
motion  are  not  shown,  as  required  by  law. 

The  plaintiff  claims  that  he  was  asleep  when  the  car  reached  Niles, 
and  that  he  so  remained  until  some  person  came  into  the  car,  a 
few  moments  before  the  train  left,  and  aroused  him;  that  he  did 
not  loiter  but  went  immediately  out,  and  was  going  away  when 
struck.  This  raised  a  question  of  fact  as  to  his  participation  in  the 
attack  upon  the  conductor,  which  it  was  necessary  to  leave  to  the 
jury.  Hence  we  cannot  say  that  it  was  conclusively  proved  that 
he  was  one  who  either  participated  in  or  loitered  to  see  the  attack. 
It  is  claimed  by  defendant's  counsel  that  it  was  the  duty  of  the  plain- 
tiff to  be  awake,  and  immediately  alight  and  depart  when  the  train* 
stopped,  and,  failing  to  do  so  within  a  reasonable  time,  the  relation 
of  passenger  had  ceased,  and  the  defendant  owed  him  no  duty  of 
protection.  This  question  was  left  to  the  jury,  and  the  defendant 
claims  it  should  have  been  determined  by  the  court.  The  declaration 
is  a  count  for  negligence,  and  counsel  claim  that,  if  it  be  found  that 
there  was  a  question  of  negligence  in  the  case,  the  jury  should  have 
been  instructed  that  plaintiff  could  not  recover  by  reason  of  his 
contributory  negligence,  i,  in  not  being  awake  and  leaving  the  train 
and  premises  promptly,  and,  2,  in  getting  in  So  close  proximity  to  the 
parties  engaged  in  the  altercation  as  to  be  struck,  when  the  imme- 
diate attacking  parties  escaped.  We  fail  to  find  any  allusion  to  the 
question  of  contributory  negligence  upon  the  trial.    Not  once  was 
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attention  called  to  such  a  question.  At  any  rate  it  is  not  pointed 
out  to  us,  and  we  have  not  discovered  it. 

It  is  true  that  voluminous  requests  to  charge  were  presented,  in 
which  the  effect  of  plaintiff's  delay  was  given  prominence;  but, 
while  the  effect  of  such  delay  upon  his  right  to  protection  as  a  pas- 
senger was  given  prominence,  there  was  nothing  to  indicate  that  the 
doctrine  of  contributory  negligence  was  in  the  mind  of  counsel. 
The  court  did  not  give  these  requests,  but  he  did  instruct  the  jury, 
in  effect,  that  the  plaintiff  was  required  to  depart  in  a  reasonable 
time  under  all  the  circumstances,  and,  if  he  did  not,  could  not  re- 
cover. He  refused,  however,  to  instruct  that  a  failure  to  keep  awake 
and  to  leave  the  train  immediately  would  necessarily  deprive  him  of 
his  right  to  protection  as  a  passenger.  We  are  not  cited  to  any  case 
which  holds  that  a  failure  to  leave  the  train  immediately  by  a  pas- 
senger who  is  sleeping  terminates  the  relation  of  passenger  and  the 
carrier's  duty  to  a  passenger,  where  those  in  charge  of  the  train^ 
knowing  it  to  be  his  destination,  have  failed  to  awaken  him  and  ac- 
quaint him  with  the  fact  that  he  should  alight. 

We  have  endeavored  to  examine  critically  the  assignments  of 
error  raised,  and  fail  to  find  one  which  calls  for  a  reversal  of  the 
judgment.    It  is  therefore  affirmed. 

McAlvay,  Blair,  and  Montgomery,  JJ.,  concur. 

Grant,  J.  (dissenting).  —  I  agree  with  my  Brother  Hooker  that 
the  overwhelming  weight  of  the  evidence  in  this  case  is  in  favor  of 
the  defendant,  and  that  the  verdict  is  very  excessive,  but  that  these 
questions  are  not  before  us  for  review,  under  McRae  v.  Garth  Lum- 
ber Co.,*  I02  Mich.  488,  60  N.  W.  Rep.  967,  a  case  the  parallel  of 
this  in  its  facts  as  to  a  new  trial.  Upon  the  motion  for  a  new  trial 
eight  errors  were  assigned,  one  of  which  was  that  the  verdict  was 
excessive.  The  circuit  judge  simply  overruled  the  motion,  assign- 
ing no  reasons,  and  not  being  asked  to  assign  any.  Neither  was  any 
exception  taken  to  the  order  overruling  the  motion.  When  the 
question  of  an  excessive  verdict  can  be  raised  in  the  appellate  court 
upon  a  writ  of  error  without  a  motion  for  a  new  trial  under  Comp. 
Laws,  sec.  10,504,  is  stated  in  McDonald  v.  Champion  Iron  &  Steel 
Co.,  (Mich.)  103  N.  W.  Rep.  829. 

I  cannot  agree  with  my  Brother  Hooker  in  holding  that  the  plain- 
tiff established  a  liability  on  the  part  of  the  defendant.  Plaintiff 
was  a  passenger  over  defendant's  road  from  Benton  Harbor  to 
Niles.  The  defendant  had  safely  carried  him  to  his  destination. 
The  act  of  carrying  had  ended,  and  its  duty  in  that  regard  was  fully 
performed.    The  law  then  imposed  one  duty  upon  the  defendant  and 
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another  upon  the  plaintiff.  The  defendant's  duty  was  to  seasonably 
announce  in  each  car  the  station,  so  that  the  passengers  for  that 
station  might  alight  This  it  concededly  did.  Its  next  duty  was  to 
wait  a  reasonable  time  for  passengers  to  alight  in  safety.  This  it 
concededly  did.  Plaintiff  admits  it.  He  testified  that,  when  he 
started  to  get  off,  all  the  others  had  gotten  off;  that  his  time  for 
crossing  from  the  depot  of  the  defendant  to  the  depot  of  the  Michi- 
gan Central  —  about  one- fourth  of  a  mile  —  to  catch  a  train  there 
for  his  home  was  short.  His  excuse  for  not  alighting  he  gives  as 
follows :  "  Says  that  he  went  to  sleep  and  slept  there  until  everybody 
left  the  train,  and  that  he  was  sober ;  that  he  was  sitting  in  the  back 
seat  of  the  smoking  car,  close  to  the  door,  and  that  he  could  have  got 
out  as  quick  as  any  one  if  he  had  not  been  asleep ;  that  he  got  off 
*  as  quick  as  this  fellow  woke  me  up,  but  they  were  all  gone ; '  that 
some  one  came  back  into  the  car  to  wake  him  up,  but  he  did  not 
know  who  it  was."  When  he  alighted,  the  conductor  was  standing 
close  to  the  car,  with  his  back  to  it,  surrounded  by  several  riotous 
young  men,  evidently  determined  upon  assaulting  him.  The  ax 
helve  was  raised  by  one  for  that  purpose.  The  conductor  seized  it, 
swung  it  around  with  his  left  hand,  and  struck  the  plaintiff,  in- 
flicting a  not  serious  scalp  wound.  Plaintiff  testified  that  he  was 
then  walking  from  the  car  towards  the  depot,  when  he  got  into  this 
crowd.  When  struck  he  was  the  nearest  one  of  them  to  the  con- 
ductor. If  he  did  not  design  to  participate  in  the  attack,  or  inten- 
tionally place  himself  at  the  front  of  the  crowd  for  the  purpose  of 
seeing,  it  is  difficult  to  understand  why  he  did  not  pass  around  them. 
His  basis  for  recovery  is  that  he  was  still  a  passenger,  and  that  the 
defendant  owed  him  the  high  degree  of  care  required  of  carriers  of 
passengers.  The  question  of  contributory  negligence  under  the 
record  may  be  ignored. 

The  cases  cited  in  behalf  of  the  plaintiff  are  not  in  point.  I  deem 
it  unnecessary  to  analyze  them.  Some  are  cases  of  travelers  upon  the 
streets  or  highways.  Others  are  where  accidents  happened  in  alight- 
ing from  the  train.  Others  involve  assaults  upon  passengers  by  the 
employees  of  the  company  while  upon  the  train.  In  one  case  the 
passenger  had  promptly  alighted  from  the  train,  and  was  promptly 
passing  from  the  depot  grounds,  when  he  was  assaulted  in  the  pres- 
ence of  the  company's  agent,  who  took  no  steps  to  protect  him,  and 
who  knew  that  the  assault  was  to  be  committed ;  the  assaulter  being 
a  friend  of  his  and  his  guest  at  the  time.  Texas,  etc.,  R.  Co.  v, 
Dick,  (Tex.  Civ.  App.)  63  S.  W.  Rep.  896.  I  doubt  the  soundness 
of  that  opinion.    None  of  the  cases  involve  the  right  of  a  passenger 
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deliberately  remaining  in  the  car  after  he  has  had  ample  time  to 
alight,  and  the  conductor  has  no  knowledge  that  he  desires  to  alight, 
and  he  is  injured  in  the  manner  the  plaintiff  in  this  case  was.  The* 
question  is  not  discussed  at  any  length  on  behalf  of  the  defendant, 
and  only  one  case  is  cited. 

Plaintiff  was  not  riding  in  a  sleeping  car,  when  undoubtedly  he 
would  have  been  entitled  to  be  awakened  by  some  employee  of  the 
company  in  sufficient  time  to  get  ready  to  alight.  He  was  riding  in 
the  daytime  in  a  long  train,  whose  cars  were  full,  and  passengers 
standing,  unable  to  get  seats.  It  was  not  the  duty  of  any  employee 
of  the  company  to  awaken  the  plaintiff.  Nichols  v,  R'y  Co.,  90 
Mich.  203,  51  N.  W.  Rep.  364.  It  had  performed  its  full  duty  in 
this  respect  in  calling  out  in  the  cars  the  name  of  the  station,  and  in 
giving  the  passengers  sufficient  time  to  alight.  This  rule  is  founded 
in  reason  and  common  sense.  Any  other  notice  would  be  im- 
practicable and  incompatible  with  the  speed  and  dispatch  of  business 
demanded  by  the  traveling  public.  Thompson,  in  his  valuable  work 
on  the  Law  of  Negligence,  after  stating  the  duty  of  the  carrier  to 
call  out  the  name  of  the  station  in  sufficient  time,  and  to  stop 
the  train  a  sufficient  length  of  time,  says :  "  The  weight  of 
authority  is  to  the  effect  that  a  railway  company  discharges  its 
duty  when  it  stops  at  any  station  long  enough  to  afford  all  passen- 
gers intending  to  alight  there  a  reasonable  time  to  alight  in  safety, 
and  that  the  conductor  is  not  bound  to  go  through  the  train  and 
ascertain  that  each  passenger  so  intending  has  alighted  before  start- 
ing  the  train,  but  that,  having  afforded  a  sufficient  time,  he  is  entitled 
to  presume  that  every  passenger  has  availed  himself  of  the  oppor- 
tunity." Vol.  3,  sec.  2861.  See  also  section  2864.  Where  a  pas- 
senger had  been  carried  to  the  station  at  the  terminus  of  the  road, 
which  was  also  his  destination,  and  the  proper  announcement  had 
been  given  by  the  employees  of  the  company,  but  he  remained  upon 
the  train  for  twenty-five  minutes,  when  the  train  was  backed  over 
a  crossing,  in  which  an  accident  occurred  and  he  was  killed,  the 
court  held  that  he  had  ceased  to  be  a  passenger.  The  court  said: 
"  When  he  had  been  safely  carried  to  his  destination  and  to  a  point 
which  was  then  the  end  of  the  road,  and  had  been  afforded  almost 
half  an  hour  to  leave  the  train,  the  company  no  longer  owed  him  any 
duty  as  a  passenger,  nor  was  it  under  any  obligation  to  him  as  such." 
C,  K.,  etc.,  R.  Co.  V,  Frazer,  55  Kan.  582,  40  Pac.  Rep.  923.  In  a 
similar  case,  where  the  train  had  reached  the  end  of  its  route,  which 
was  also  the  destination  of  the  passenger,  but  he  remained  for  about 
twenty-five  minutes  upon  the  train,  and  was  injured  while  alighting. 
Vol.  XIX  — 21 
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it  was  held  that  the  relation  of  carrier  between  the  failroad  company 
and  plaintiff  had  ceased,  and  that  the  defendant  was  not  liable. 
Imhoff  V.  Chicago,  etc.,  R.  Co.,  20  Wis.  362,  7  Am.  Neg.  Cas.  144. 
The  same  rule  is  held  in  the  following  cases:  I.  C.  R.  R.  Co.  v. 
Slatton,  54  111.  133,  2  Am.  Neg.  Cas.  583,  5  Am.  Rep.  109;  Straus 
V,  Kansas  City^  etc.,  R.  Co.,  75  Mo.  185,  4  Am.  Neg.  Cas.  517;  Clot- 
worthy  V.  Hannibal,  etc.,  R.  Co.,  80  Mo.  220,  4  Am.  Neg.  Cas.  528 ; 
Hurt  V.  St.  L.,  etc.,  R.  Co.,  94  Mo.  255,  4  Am.  Neg.  Cas.  584,  7 
S.  W.  Rep.  I,  4  Am.  St.  Rep.  374;  Raben  v.  Central  Iowa  R'y  Co., 
7Z  Iowa,  579,  3  Am.  Neg.  Cas.  379,  35  N.  W.  Rep.  645,  5  Am.  St, 
Rep.  708.  There  are  many  cases  involving  the  reciprocal  duties 
of  carriers  and  passenger  in  boarding  and  alighting  from  trains.  I 
have  not  examined  them  all.  I  have  examined  many,  and  I  find  no 
one  holding  that,  under  the  circumstances  of  this  case,  the  relation 
of  carrier  and  passenger  had  not  ceased. 

Upon  this  point  there  was  no  question  of  fact  to  submit  to  the 
jury.  Plaintiff's  own  testimony  shows  that  he  had  ample  time  to 
alight  and  to  depart  from  the  platform  before  he  was  injured.  The 
train  stood  there  from  ten  to  fifteen  minutes.  The  conductor  had 
given  the  signal  to  the  engineer  to  move.  The  train  had  started,  and 
was  moving,  when  the  difficulty  arose.  It  is  further  established 
beyond  controversy  that  one  and  one-half  to  three  minutes  was 
ample  time  for  all  the  passengers  to  alight.  They  had  all  alighted, 
except  the  plaintiff,  and  someone,  evidently  missing  him,  according 
to  his  own  statement,  returned  to  the  train  and  awakened  him.  If, 
under  these  circumstances,  the  baggageman  or  express  messenger 
had  been  wheeling  a  truck  upon  the  platform  alongside  the  car, 
under  the  belief  that  all  the  passengers,  had  alighted,  and  plaintiff, 
in  stepping  off,  had  been  struck  by  such  truck,  under  the  above 
authorities  defendant  would  not  be  liable.  If  his  status  as  a  passen- 
ger had  ceased  when  stepping  from  the  train,  it  did  not  re-attach 
the  moment  he  stepped  upon  the  platform.  It  was  as  much  his  duty 
to,  with  reasonable  promptness,  alight  from  the  car  as  it  was  to 
leave  the  platform.  The  two  acts  cannot  be  separated  under  the 
facts  of  this  case.  The  conductor  had  a  right  to  assume  that  all  the 
passengers  had  alighted  and  left,  and  that  the  threatening  crowd 
which  was  around  him  had  ceased  to  be  passengers.  Defendant  was 
no  longer  required  to  exercise  towards  plaintiff  that  high  degree 
of  care  which  the  law  requires  when  he  was  in  its  custody  as  a  pas- 
senger, but  was  only  required  to  exercise  the  ordinary  care  which 
it  owes  all  persons  upon  its  station  grounds  who  are  not  passengers, 

The  court  instructed  the  jury  that  "the  uncontro verted  evidence 
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in  the  case  shows  that  from  one  to  three  minutes  would  have  been 
ample  time  for  the  plaintiff,  after  alighting  from  said  train  upon 
the  defendant's  passenger  station  grounds  at  Niles,  to  have  gone 
upon  and  entirely  across  the  said  station  grounds  in  the  reasonable 
and  practicable  direction  of  his  destination  beyond.  If,  therefore, 
you  find  from  the  evidence  that  he  loitered  upon  the  defendant's 
said  premises  some  five  or  six  minutes  or  more  beyond  what  was 
reasonable  or  reasonably  required  for  his  leaving  the  same,  and 
during  which  time  he  received  his  injuries,  the  defendant's  duty  by 
the  plaintiff,  under  said  contract  sued  upon,  would  at  the  time  plain- 
tiff received  said  injuries  have  ceased.  The  defendant  would  not 
be  liable  to  plaintiff  on  account  of  said  injuries,  and  your  verdict 
must  be  for  the  defendant,  if  such  be  the  case."  His  loitering  upon 
the  car  before  alighting  was  as  effectual  to  destroy  his  status  as  a 
passenger  as  would  have  been  his  loitering  after  alighting.  The 
charge  of  the  court  ignored  his  loitering  upon  the  car,  assumed 
that  his  status  as  a  passenger  existed  when  he  alighted,  and  con- 
tinued until  he  had  a  reasonable  time  to  leave  the  platform.  The 
court  should,  as  requested,  have  directed  a  verdict  for  the  defendant. 
For  the  reasons  above  stated,  I  think  the  judgment  should  be 
reversed,  and  new  trial  granted. 


BANKMAN  v.  PERE  MARQUETTE  R.  CO. 

Supreme  Court,  Michigan,  December,  1905. 


RAILROADS  —  SHIPPER'S  HORSES  STANDING  AT  FREIGHT 
HOUSE  STRUCK  BY  TRAIN.  — Where  it  appeared  that  the  plaintiff 
was  directed  by  the  baggageman  to  drive  his  team  into  the  narrow  space 

#  between  the  track  and  freighthouse  for  the  purpose  of  unloading,  and  that 
after  unloading  he  left  the  team  to  get  receipts  for  the  load,  and  hearing 
a  train  approaching  on  the  track  near  his  team  he  ran  to  their  heads,  but 
was  unable  to  save  them  from  being  struck  by  the  train,  the  question  of 
his  contributory  negligence  was  properly  submitted  to  the  jury,  and  a 
judgment  for  plaintiff  was  affirmed. 

Error  to  Circuit  Court,  Van  Buren  County. 

Action  by  Gustave  Bankman  and  another  against  the  Pere  Mar- 
quette Railroad  Company.  There  was  a  judgment  for  plaintiflFs,  and 
defendant  brings  error.    Affirmed. 

Argued  before  Moore,  Ch.  J.,  and  McAlvay,  Montgomery, 
OsTRANDER,  and  Hooker,  JJ. 
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F.  W.  Stevens  (John  C.  Bills,  of  counsel),  for  appellant. 

Barnard  &  Lewis,  for  appellees. 

Hooker,  J.  —  Plaintiff  Gustave  Bankman,  one  of  two  owners  of 
a  horse,  sleigh,  and  harness,  drew  a  load  of  freight  to  the  defendant's 
depot  at  Grand  Junction.  Defendant's  railroad  passes  the  west  side 
of  the  building,  and  at  the  point  where  freight  is  transferred  there 
is  a  space  barely  wide  enough  to  afford  standing  room  for  a  team. 
The  regular  place  for  unloading  freight  is  at  the  north  end  of  the 
depot  platform,  and  under  ordinary  circumstances  no  teams  are  al- 
lowed in  this  space.  On  the  day  of  the  accident  the  snow  was  so 
piled  up  as  to  prevent  unloading  upon  the  platform,  and  he  was 
directed  by  defendant's  baggageman  to  drive  into  the  narrow  space 
mentioned  and  unload  at  the  freighthouse  door.  He  did  so,  and, 
leaving  his  team  standing  unattended,  went  into  the  office  and  se- 
cured his  freight  receipts.  Then  he  went  for  his  receipts,  and  was 
informed  by  the  baggageman  that  he  would  have  to  wait  until  he 
attended  to  a  Michigan  Central  train  which  was  approaching  on  its 
track  on  the  other  side  of  the  depot.  After  this  train  left  the  station 
plaintiff  again  left  his  team  and  went  into  the  warehouse  to  wait 
for  the  receipts,  which  the  baggageman  was  writing  while  he  held 
the  lantern  for  him.  Hearing  a  train  approaching  upon  defendant's 
road,  plaintiff  sprang  to  his  horses'  heads,  but  the  train  was  very 
close,  and  he  was  unable  to  lead  them  out  or  keep  them  away  from 
the  train,  which  struck  one  horse  and  the  sleigh,  inflicting  injuries 
for  which  this  action  was  brought.  This  is  the  plaintiff's  version 
of  the  accident,  according  to  defendant's  brief.  The  defendant  con- 
tradicted these  statements  in  important  particulars,  e.  g.,  denying 
that  plaintiffs'  driver  was  directed  to  drive  there,  and  that  he  did 
so  of  his  own  accord ;  that  after  unloading,  and  before  the  Michigan 
Central  train  arrived,  he  told  Mr.  Bankman  that  he  would  have  to 
take  his  team  **  over  town  "  and  hitch,  and  as  soon  as  he  shoul(^ 
get  through  with  the  Michigan  Central  train  he  would  give  him 
his  receipts ;  while  he  was  writing  them  he  heard  the  train  comings 
and  Mr.  Lightall,  the  interlocker  man,  seized  a  lantern  and  ran  out 
to  stop  it,  but  it  was  too  late,  and  the  train  went  right  on  through ; 
that  the  place  was  obviously  dangerous,  and  the  team  stood  there  at 
least  fifteen  minutes  after  the  load  was  taken  off;  that  a  person 
standing  by  the  horses  could  have  seen  half  a  mile  down  the  track. 
A  verdict  for  $ioo  was  rendered,  and  defendant  has  appealed. 

The  only  question  raised  is  whether  the  court  erred  in  refusing  to 
direct  a  verdict  for  defendant  on  the  ground  of  plaintiff's  contrib- 
utory negligence.    Counsel  contend  that  the  courts  commonly  hold 
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that  it  is  negligent  for  one  to  leave  his  horses  unattended  in  a  place 
where  they  are  likely  to  be  struck  by  a  passing  train.  It  is  not  im- 
probable that  we  might  so  hold  in  this  case  but  for  the  proof  that 
he  was  directed  to  do  so  by  the  agent,  who  would  be  presumed  to 
know  when  trains  would  be  due  and  not  advise  driving  into  a  place 
such  as  was  occupied  in  the  face  of  danger.  It  does  not  follow  that 
the  plaintiff  was  not  chargeable  with  contributory  negligence ;  but  it 
was  not  error  to  leave  the  question  to  the  jury. 
The  judgment  is  affirmed. 

DAVIS  V.  MICHIGAN  CENTRAL  R.  CO. 

Supreme  Court,  Michigan,  December,  1905, 


RAILROADS  —  PEDESTRIAN  AT  CROSSING  STRUCK  BY  CABOOSE 
THAT  WAS  SUDDENLY  STRUCK  AND  BACKED  AGAINST  HIM 
BY  ENGINE.  —  The  act  of  the  railroad  company  in  striking  a  standing 
caboose  and  backing  it,  by  an  engine,  across  a  sidewalk  without  any 
warning,  was  negligence,  and  whether  a  pedestrian  who  had  stopped  by 
the  caboose  and  was  struck  by  it  when  it  was  moved  and  was  knocked 
down  and  run  over,  was  guilty  of  contributory  negligence,  was  a  question 
for  the  jury,  and  a  directed  verdict  for  defendant  was  error. 

Error  to  Circuit  Court,  Bay  County. 

Action  by  Noble  Davis,  as  administrator  of  the  estate  of  Harry 
E.  Davis,  against  the  Michigan  Central  Railroad  Company.  There 
was  a  judgment  in  favor  of  defendant,  and  plaintiff  appeals. 
Reversed. 

Defendant's  road  runs  northwesterly  and  southeasterly  through 
the  city  of  West  Bay  City.  The  streets  of  said  city  run  north  and 
south  and  east  and  west.  State  street,  King  street,  and  Litchfield 
street  run  north  and  south,  of  which  State  is  the  east  street,  King 
the  center,  and  Litchfield  the  west.  Mosher  and  Hart  streets  cross 
these  at  right  angles ;  Mosher  being  the  northern  one.  The  defend- 
ant's road  crosses  King  street  a  short  distance  north  of  the  inter- 
section of  Hart  and  King.  The  block  bounded  by  Litchfield,  Hart, 
King,  and  Mosher  streets  is  chiefly  an  open  common.  The  deceased, 
a  son  of  the  plaintiff,  lived  with  his  parents  on  the  west  side  of  Litch- 
field street.  The  defendant's  roadbed  at  this  point  consists  of  three 
tracks.  King  street  is  raised  somewhat  above  the  level  of  the  sur- 
rounding ground ;  on  the  west  side  is  a  sidewalk.  On  the  day  in 
question  a  caboose  was  left  standing  on  the  west  track  and  in  King 
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street,  about  six  feet  from  the  sidewalk.  The  deceased,  twenty- 
three  years  of  age,  started  from  his  residence  to  exercise  a  sick  dog. 
He  went  across  the  open  common  towards  King  street,  calling  the 
dog  after  him.  He  reached  the  sidewalk  near  the  caboose.  He 
turned  to  go  north  upon  the  sidewalk,  and,  when  in  front  of  the  car, 
he  stopped,  turned  with  his  back  to  the  car,  stooped  over,  patted  his 
knee,  and  whistled  for  his  dog,  looking  towards  his  home,  whither 
his  dog  had  gone.  An  engine,  with  another  caboose  attached, 
backed  up  against  the  standing  caboose  with  such  force  that  it 
struck  the  deceased,  rolled  him  under  the  car,  and  injured  him  so 
that  he  died  the  next  day.  The  car  passed  entirely  over  him,  and 
he  was  removed  from  under  the  northern  trucks  of  the  second  car. 
Only  one  witness,  the  mother  of  the  deceased,  saw  the  accident. 
Two  others  saw  him  upon  the  sidewalk  in  front  of  the  caboose  just 
before  the  accident,  but  were  not  looking  at  the  time  it  occurred. 
Mrs.  Davis  described  what  happened  as  follows :  "  When  decedent 
left  the  house  at  5 :30,  witness  was  standing  at  the  window,  when  he 
first  started  out  of  the  house,  talking  to  him.^  That  the  porch  is  on 
the  south  side  of  the  house,  and  comes  within  four  feet  of  the 
front,  and  within  seven  or  eight  feet  of  the  sidewalk  on  Litchfield 
street.  That,  when  decedent  went  out  of  the  house,  he  crossed 
Litchfield  street,  and  took  the  path  in  the  vacant  lot  crossing  the 
field  to  King  street,  and,  while  he  was  walking  across  the  field, 
he  stopped  two  or  three  times,  and  was  calling  his. dog,  and  the 
dog  refused  to  go  with  him,  and  came  back  home,  and,  when  it 
came  back  towards  the  house,  witness  stepped  outside  onto  the 
porch,  and  decedent  walked  on,  thinking  the  dog  was  following 
him,  and  when  he  got  behind  Mr.  Smith's  little  bam,  going  straight 
to  King  street,  he  missed  his  dc^  again,  and  turned  to  the  left  to 
King  street,  and  had  gotten  across  the  track.  He  got  to  King  street, 
striking  it  pretty  near  in  front  of  Mr.  Smith's  house.  That  the  dog 
had  come  back  again  part  way  across  the  field,  and  decedent  walked 
up  onto  the  sidewalk  and  spoke  to  his  dog  again,  and  then  he 
walked  a  little  farther  on,  and  witness  was  telling  the  dog  to  go  to 
him,  saying,  '  Sport,  don't  you  see  Harry  ? '  and  decedent  called 
again  and  stopped  and  looked  toward  State  street,  or  in  that 
direction.  That  he  then  looked  back  toward  witness  on  the  sidewalk, 
took  a  few  more  steps,  and  he  was  up  onto  the  crossing,  and  a  few 
minutes  after,  a  second  later,  he  was  on  the  sidewalk,  and  he  stood 
there.  That  the  building  that  he  disappeared  behind  was  a  water- 
closet  and  a  little  woodshed,  being  an  outbuilding  to  Mr.  Smith's 
residence,  about  eight  or  ten  feet  in  height,  with  the  roof  slanting 
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toward  witness.  Q.  When  he  [decedent]  first  went  to  the  railroad 
track  before  he  went  onto  the  track,  did  you  see  which  way  he 
looked?  A.  He  was  standing  looking  down  toward  State  street 
for  a  few  seconds.  Q.  Then  what  did  he  do?  A.  Then  he  turned 
toward  me  again  and  looked.  Q.  Did  he  walk  toward  home  just 
a  few  steps?  A.  He  had  his  face  toward  me.  Q.  What  did  he  do 
then?  A.  Then  he  stepped  up  onto  the  sidewalk  further  on,  and 
stoc^d  over,  turned  around  with  his  back  to  the  car,  and  homeward 
again  toward  the  west,  and  was  stooped  a  little  over,  hitting  his 
knees  and  whistling  again,  and  the  next  thing  I  looked  and  the 
car  was  coming  on  him  and  struck  him,  and  he  fell  on  his  face 
in  the  center,  I  should  judge,  or  to  the  right  of  the  coupling.  I 
wouldn't  say  just,  but  about  that  —  to  the  right  side  of  the  track, 
this  side  toward  my  place.  He  fell  on  his  face  and  on  his  knees, 
his  knees  and  face.  *  *  *  Q.  How  long  did  he  stand  on  the 
track  after  he  went  out  onto  it  and  turned  —  how  long  before  the 
car  started?  A.  It  was  not  any  time  hardly.  I  couldn't  say,  but 
it  wasn't  long.  Q.  Can  you  estimate  it  in  seconds  or  fractions  of 
a  minute,  or  by  the  time  of  the  clock?  A.  It  couldn't  be  much 
over  seven  or  eight  or  ten  seconds."  Just  after  the  accident  two 
men  were  seen  emerging  from  the  north  end  of  the  caboose  at- 
tached to  the  engine.  When  the  plaintiff  rested  her  case,  the  court 
directed  a  verdict  for  the  defendant,  holding  that  the  deceased  was 
guilty  of  contributory  negligence. 

Argued  before  Moore,  Ch.  J.,  and  McAlvay,  Grant,  Blair,  and 
Hooker,  JJ. 

De  Vere  Hall  (Gilbert  W.  Hand,  of  counsel),  for  appellant. 

CooLEY  &  Hewitt,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  —  That  the  action  of  the 
defendant  in  striking  this  car  and  backing  it  across  the  sidewalk 
without  any  warning  was  negligence  is  established  by  many  authori- 
ties, and  is  founded  upon  reason  and  common  sense.  McWilliams 
V.  Detroit,  etc..  Mills  Co.,  31  Mich.  274,  wherein  it  was  held  that  a 
passenger  on  a  sidewalk  of  a  public  highway  had  a  right  to  expect 
a  warning  before  the  sudden  movement  of  a  car  which  had  been 
standing  still.  Cooper  v.  L.  S.  &  M.  S.  R.  R.  Co.,  66  Mich.  261, 
12  Am.  Neg.  Cas.  i3on,  33  N.  W.  Rep.  306,  11  Am.  St.  Rep.  482; 
Lehman  v.  Eureka  Iron  &  Steel  Co.,  114  Mich.  260,  72  N.  W.  Rep. 
183 ;  2  Thomp.  on  Law  of  Neg.  sees.  1571, 1594. 

The  question  of  contributory  negligence  should  have  been  sub- 
mitted to  the  jury.  There  was  evidence  that  plaintiff,  standing  upon 
the  sidewalk,  before  stepping  upon  the  track,  looked  to  the  east. 
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If  the  engine,  with  the  tender  and  car  attached,  was  then  approach- 
ing and  within  his  view,  he  was  guilty  of  contributory  negligence 
in  stopping  in  front  of  the  caboose.  If,  however,  he  saw  no  sign 
of  the  approaching  cars,  he  was  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence.  A  passenger  is  not  required  by  the  law 
to  hurry  across  a  track  in  front  of  a  car  standing  detached  in  a 
public  highway,  with  nothing  in  his  sight  to  indicate  its  imme- 
diate movement,  and  no  employee  present  to  warn  him  of  an 
intended  movement.  A  delay  of  a  few  seconds  to  turn  and  call  his 
dog,  or  a  delay  for  a  little  time  when  acquaintances  meet  upon 
a  sidewalk  to  talk,  is  not  per  se  negligence  under  such  circum- 
stances. Parties  have  the  right  to  assume  that  the  railway  company 
will  give  them  warning  at  such  places  before  moving  the  car  in 
their  direction.  It  is  a  duty  which  such  companies  owe  to  the  travel- 
ing public,  and  when  travelers,  for  a  legitimate  purpose,  stop  on  the 
sidewalk  for  a  few  seconds,  it  does  not  follow  that  they  are  ipso  facto 
guilty  of  negligence.  2  Thomp.  on  Law  of  Neg.  sec.  1472. 
Judgment  reversed,  and  new  trial  ordered. 


MAYER  V.  DETROIT,  YPSILANTI,  A.  A.  &  J.  R.  CO, 

Supreme  Court,  Michigan,  December,  J905. 


MASTER  AND  SERVANT  —  STREET  CAR  ON  DOWN  GRADE 
RUNNING  AWAY  AND  MOTORMAN  INJURED  — RISK  OF 
EMPLOYMENT.  —  Where  it  appeared  that  a  motorman  had  been  in 
the  defendant's  employ  for  six  months  and  fully  understood  the  ordinary 
operation  of  his  car  and  was  familiar  with  sand  boxes  and  the  use  of  the 
sane)  and  knew  the  danger  of  its  absence  and  failed  to  use  sand  provided 
for  him  when  the  car  was  running  on  a  down  grade  on  slippery  tracks,  he 
assumed  the  risk  of  the  car  running  away. 

EVIDENCE  OF  PREVIOUS  ACCIDENTS.  —  Evidence  that  similar  run- 
aways had  occurred  on  the  same  hill,  under  like  circumstances,  was  com- 
petent on  the  question  of  notice  to  defendant  of  the  danger. 

Error  to  Circuit  Court,  Washtenaw  County. 

Action  by  Albert  F.  Mayer  against  the  Detroit,  Ypsilanti,  Ann 
Arbor  &  Jackson  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

Plaintiff,  while  in  defendant's  employ  as  motorman  on  January  7, 
1902,  was  very  seriously  injured.  The  defendant  was  found 
guilty  of  negligence,  and  a  substantial  verdict  recovered.    Defend- 
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ant's  street  railway  line  in  the  city  of  Ann  Arbor  runs  northerly 
from  Catherine  street  down  Detroit  street,  with  its  northerly  terminus, 
near  the  Michigan  Central  depot.  There  is  a  gradual  incline  from 
Catherine  street,  down  Detroit  street,  to  a  point  west  of  the  Michigan 
Central  depot,  which  point  is  called  "  Bridge  Point "  in  the  record, 
and  is  a  short  distance  south  of  the  bridge  over  the  railroad  tracks. 
At  that  point  the  road  turns  abruptly  to  the  right  down  a  steep  grade 
to  within  a  short  distance  of  the  depot.  Opposite  its  terminus,  and 
a  few  feet  therefrom,  is  a  stone  pillar  of  the  depot.  The  average 
grade  from  Catherine  street  to  Bridge  Point  is  two  and  five-tenths 
per  cent.  In  some  places  it  is  nearly  level ;  in  others  the  grade  varies 
from  nine  inches  to  five  and  fifteen-hundredths  inches  per  loo  feet. 
The  weather  previous  to  January  7th  had  been  cold.  On  that  day  it 
was  sufficiently  warm  to  melt  snow  upon  the  streets.  There  was  no 
snow  or  ice  upon  the  ^-ails.  Towards  noon  the  frost  came  out  of 
the  rails,  causing  slippery,  or,  as  the  railroad  men  called  it,  "  greasy 
tracks."  No  difficulty  had  been  experienced  in  going  over  this  street 
until  the  trip  before  that  in  which  the  plaintiff  was  injured.  Plain- 
tiff's run  commenced  at  8  o'clock  a.  m.  from  defendant's  car  barns^ 
and  continued  until  4 140  p.  m.  Each  trip  took  forty  minutes.  The 
accident  occurred  about  ten  minutes  past  12.  There  was  noth- 
ing in  the  condition  of  the  tracks  in  the  morning  to  cause  appre- 
hension. Plaintiff  testified  that  it  got  more  frosty  and  slippery 
as  the  day  went  on.  A  car  had  gone  down  and  back  just  before 
the  plaintiff  went  down  and  was  injured.  The  cars  passed  each 
other  on  a  switch  near  Catherine  street.  There  are  several  cross- 
streets  between  Catherine  and  Bridge  Point,  among  which  are  Divi- 
sion, Kingsley,  and  Fuller  streets.  Fuller  is  about  350  feet  from 
Bridge  Point,  and  Kingsley  1,150.  The  record  fails  to  show  the 
distance  from  Division  street  to  the  Point.  Plaintiff  testified :  "A.  I 
was  going  down  Detroit  street  slowly.  When  near  Division  street  my 
car  began  to  slide.  I  released  my  brakes  and  put  on  my  reverse 
current,  threw  my  reverse  lever,  put  on  the  reverse  current,  and 
stopped  the  car  somewheres  about  Division  street  —  somewheres  in 
that  vicinity  between  Fuller  and  Division  —  and  I  shut  off  the  cur- 
rent, but  did  not  change  the  reverse  lever,  but  left  it  in  proper  posi- 
tion to  reverse  again  if  necessary ;  left  the  car  to  roll  slowly  down 
the  hill,  gathering  up  my  brakes,  but  it  began  to  slide  again,  and 
I  reversed.  I  began  to  slide  the  last  time  somewheres  about  Fuller 
street.  I  reversed  again,  but  the  rail  was  so  slippery  that  it  was 
impossible  to  stop  the  car.  *  *  *  Q.  Did  you  stop  the  car? 
A.  I  did  not.     Q.  Go  on  and  state  hoW  it  happened,  and  what 
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further  occurred.  A.  It  skidded  all  the  way  down.  The  car  skidded 
all  the  way  down  to  the  depot  down  hill.  Q.  What  do  you  mean 
by  that?  A.  It  slid  all  the  way  down.  Q.  All  the  way  down  where? 
A.  All  the  way  down  as  far  as  I  knew  anything  about  it.  Q.  Do 
you  know  whether  it  turned  to  go  down  to  the  depot?  A.  It  did. 
Q.  Did  it  go  down  that  hill  ?  A.  It  did.  Q.  Were  you  able  to  stop  it 
when  it  got  to  the  top  of  the  hill  going  down  to  the  depot?  A.  No; 
sir."  He  also  testified  that  by  means  of  his  reverse  current  he 
stopped  the  car  after  it  had  skidded  a  little  ways,  and  ran  it  back  a 
short  distance  before  starting  again  down  the  incline;  that  he  ap- 
plied the  brakes  as  soon  as  the  car  started  the  second  time,  and  let 
it  roll  slowly  down  with  the  brakes  on ;  that  after  going  from  two 
to  four  rods  he  became  satisfied  that  the  brakes  were  not  going  to 
hold  the  car,  and  he  then  threw  off  the  brakes  and  again  reversed. 
The  car  ran  off  at  the  end  of  the  track  and  struck  the  stone  pillar, 
badly  demolishing  the  car  and  severely  injuring  plaintiff.  The 
grounds  of  negligence  alleged  in  the  declaration  are:  i.  Failure  to 
equip  its  cars  with  sand  boxes  and  sand.  2.  To  keep  its  tracks  free 
from  ice,  snow,  and  frost.  3.  Failure  to  warn  and  instruct  the 
plaintiff  against  the  dangers  attendant  upon  running  cars,  when 
the  tracks  were  covered  with  ice  and  snow,  and  in  assuring  him 
that  there  was  no  danger  in  running  the  car  down  grade  when  the 
track  was  thus  covered.  4.  The  failure  to  equip  the  car  with  proper 
brakes  and  other  appliances  for  stopping  it. 

The  first  and  fourth  grounds  of  negligence  were  promptly  elimi- 
nated from  the  consideration  of  the  jury,  as  there  was  no  evidence  to 
sustain  them.  The  evidence  on  part  of  the  plaintiff  shows  tnat  on 
the  day  in  question  the  track  became  suddenly  unusually  slippery 
or  "  greasy."  Plaintiff  testified  that  he  had  no  trouble  in  holding 
his  car  at  any  other  time.  The  motorman  who  made  the  trip  thirty 
minutes  before,  and  who  had  been  in  the  employ  of  the  company 
about  ten  months,  testified :  "  I  never  saw  them  in  worse  condition. 
*  *  *  Q.  When  did  you  first  notice  this  slippery  condition  caused 
by  the  frost  coming  out  of  the  rails ;  that  is,  what  time  of  the  day  ? 
A.  I  noticed  that  it  was  especially  bad  the  trip  before  Mr.  Mayer  got 
hurt ;  that  is,  thirty  minutes  before.  Q.  Had  you  noticed  it  before 
then  that  day  ?  A.  I  had  not  noticed  it  enough  to  be  alarmed  about 
it.  It  is  a  condition  that  comes  on  very  quickly.  The  condition  was 
not  the  same  on  all  the  rails  on  that  part  of  our  route.  It  was  only 
particularly  slippery  from  Kingsley  street  to  the  depot.  On  my  trip 
before  Mayer  was  hurt,  I  made  the  trip,  by  being  careful,  without 
any  accident.     I  had  never  run  off  the  end  of  the  track  at  the 
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depot."  Another  motorman,  who  made  the  trip  immediately  pre- 
ceding that  of  the  plaintiff,  testified :  ''  It  was  the  worst  track  I 
€ver  saw,  slippery."  The  case  was  submitted  to  the  jury  upon  the 
second  and  third  grounds  of  negligence.  Upon  the  second  ground 
of  negligence  the  court  instructed  the  jury  as  follows :  "  The  negli- 
gence of  which  the  plaintiff  complains,  and  which  he  charges  against 
the  defendant  as  causing  the  accident,  is  the  failure  of  the  defendant 
to  provide  its  railway  cars  with  sand  boxes  or  the  appliances  for 
the  casting  of  sand  upon  the  rails  of  said  railway  track  when  the 
rails  were  slippery,  and  when  there  was  danger  by  reason  of  the 
wheels  sliding  and  thereby  losing  control  of  the  car.  *  *  * 
It  is  the  duty  of  the  defendant,  in  view  of  the  grade  of  its  roadbed 
and  the  liability  of  its  tracks  to  become  slippery  in  certain  condi- 
tions of  the  weather,  to  use  reasonable  care  and  diligence  to  furnish 
its  car  with  sudh  devices  and  appliances  for  controlling  the  speed 
of  its  cars  as  good  railroading  demands;  and  if  you  shall  find  from 
the  evidence  in  this  case  that  the  defendant  failed  to  do  so,  then  it 
would  be  guilty  of  negligence.  It  was  the  duty  of  the  defendant  to 
use  reasonable  care  and  diligence  to  provide  for  the  use  of  the 
plaintiff  such  appliances  as  were  in  common  use  upon  other  roads 
as  would  be  adequate  to  control  the  speed  of  its  cars  at  any  point 
on  its  road  in  the  city  of  Ann  Arbor  during  any  conditions  of  its 
track  which  the  defendant  knew,  or  by  the  exercise  of  ordinary 
care  and  diligence  ought  to  have  known,  was  liable  to  exist ;  and  if 
you  shall  find  from  the  evidence  in  this  case  that  the  defendant  failed 
to  do  so,  then  it  would  be  guilty  of  negligence."  Upon  the  third 
ground  of  negligence  the  court  instructed  the  jury  as  follows :  "  In 
this  case,  if  you  should  find  from  the  evidence  that  the  danger 
and  risk  which  caused  this  accident  was  as  open  and  apparent  to 
the  plaintiff  as  it  was  to  the  defendant,  and  that  he  remained  in  the 
employ  and  service  of  the  defendant  with  this  knowledge  of  this 
risk  and  danger,  then  he  cannot  be  heard  to  complain,  and  must 
be  regarded  as  having  assumed  these  dangers,  and  he  cannot  re- 
cover. It  appears,  however,  that  he  was  the  only  motorman  without 
other  training  or  experience  or  knowledge  than  what  was  merely 
sufficient  to  start  and  run  and  to  stop  the  car,  and  he  possessed  no 
mechanical  or  other  scientific  knowledge  or  training,  but  was  an 
inexperienced  young  man  recently  from  the  country.  Under  those 
circumstances  I  instruct  you  as  follows:  If  you  find  from  the 
evidence  that  he  became  uneasy  and  solicitous  about  his  ability  as  a 
motorman  to  properly  handle  and  hold  the  cars  without  sand  boxes 
or  other  like  appliances,  and  that  on  the  morning  of  the  acci- 
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dent  he  went  to  the  superintendent  of  the  company  and  commu- 
nicated his  fears,  and  that  the  superintendent  of  the  company 
assured  him  that  there  was  no  danger  if  due  care  was  exercised; 
and  if  you  further  find  from  the  evidence  that  he  relied  upon  this 
information  and  assurance  of  the  superintendent,  and  that  he  did  so 
because  he  believed  he  could  safely  depend  upon  the  6pinion  and 
judgment  of  the  superintendent,  whom  he  believed  to  possess  knowl- 
edge superior  to  his  own,  then  it  seems  to  me,  and  I  so  instruct 
you,  that  the  defendant  company  ought  not  to  be  allowed  to  urge 
against  the  plaintiff  that  he  has  assumed  the  risks  and  dangers 
which  he  sought  to  have  avoided,  and  which  he  might  have  escaped 
but  for  the  assurance  of  the  Superior  officer  of  the  railroad  com- 
pany to  whom  he  went  for  counsel  and  for  safety  to  himself  and 
the  public."  Any  further  facts  so  far  as  essential  will  be  stated  in 
connection  with  the  discussion  and  determination  of  the  legal  ques- 
tions. 

Argued  before  Moore,  Ch.  J.,  and  Carpenter,  Grant,  Mont- 
gomery, and  Hooker,  J  J.. 

Corliss,  Leete  &  Joslyn  (Charles  D.  Joslyn  and  Ray  B.  Mor- 
gan, of  counsel),  for  appellant. 

A.  J.  Sawyer  &  Son,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  —  In  the  briefs  and  oral  argu- 
ments it  was  asserted  by  plaintiff's  counsel  —  and  denied  by  de- 
fendant's counsel  —  that  there  was  not  a  pail  of  sand  or  a  shovel 
provided  on  plaintiff's  car  with  which  he  could  throw  sand  upon  the 
track  in  case  of  emergency.  Under  this  record  the  question  is 
wholly  immaterial.  No  such  ground  of  negligence  is  alleged  in  the 
declaration.  The  duty  of  the  defendant  alleged  in  the  declaration 
was  to  "  equip  and  supply  its  said  jpar  with  sand  boxes  and  sand."^ 
It  is  apparent  that  the  case  was  tried  solely  upon  this  theory,  so 
far  as  the  use  of  sand  is  concerned.  Neither  the  plaintiff  nor  any 
other  witness  testified  that  his  car  was  not  supplied  with  a  pail  of 
sand  and  a  shovel.  The  other  motormen  testified  that  on  their 
cars  they  had  pails  of  sand.  Plaintiff  testified  that  his  car  was 
equipped  substantially  the  same  as  others.  The  argument  of  the 
attorney  for  plaintiff  before  the  jury,  as  printed  in  the  record, 
is  evidently  based  upon  the  failure  to  provide  sand  boxes  and  sand, 
which  could  be  used  automatically,  and  not  a  failure  to  provide  a 
pail  of  sand  to  be  used  by  hand.  The  inquiry  made  by  the  plaintiff 
of  the  superintendent  in  the  morning,  before  he  commenced  his  day's 
work,  whether  the  cars  should  not  be  equipped  with  sand  boxes 
and  sand,  was  not  made  with  reference  to  the  slippery  condition 
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of  the  track  which  developed  at  noon.  It  was  made  with  a  view  to 
equipping  the  cars  with  this  automatic  arrangement  for  use  on  all 
occasions  when  necessar>'.  There  was  evidence  that  the  presi- 
dent of  the  street  railway  employees*  union  had  requested  Mr.  Mer- 
rill, the  manager  of  the  road,  to  place  sand  boxes  on  the  cars,  and 
that  Mr.  Merrill  said  he  did  not  think  it  was  necessary;  also  that 
the  superintendent  of  the  road  in  Ann  Arbor  told  plaintiff,  on  the 
morning  in  question,  that  he  did  not  think  it  was  necessary.  There 
is  no  evidence  of  but  one  other  runaway,  on  account  of  the  slippery 
condition  of  the  track,  on  this  road  during  the  several  years  of  its 
existence,  and  that  happened  several  years  before  the  plaintiff's 
accident.  Evidence  of  this  came  from  one  MuUison,  a  motorman, 
who  had  been  in  the  employ  of  the  company  for  six  years  as  motor- 
man  and  conductor.  Whether  this  runaway  of  MuUison's  com- 
menced upon  Detroit  street,  or  whether  it  commenced  on  the  steep 
grade  from  Detroit  street  to  the  depot,  the  record  fails  to  show. 
From  the  fact  that  the  result  was  not  very  serious,  it  might  be 
inferred  that  Mullison  lost  control  of  his  car  as  it  commenced  to  go 
down  the  steep  grade  by  the  depot.  Defendant  asserts  in  its  brief 
that  this  was  so,  and  that  there  never  had  been  an  accident  of  any 
kind  on  Detroit  street.  But,  as  already  stated,  the  record  does 
not  show  what  the  fact  is,  and  the  onus  probandi  is  upon  the  plain- 
tiff. If  other  runaways  had  occurred  going  down  this  hill  under  like 
circumstances  and  for  the  same  cause,  it  would  not  only  be  compe- 
tent, but  very  important,  evidence ;  for  this  would  have  been  notice 
to  the  defendant  that  it  should  have  made  all  reasonable  efforts  to 
avoid  a  danger  imperiling  the  lives  and  limbs  of  its  employees  and 
passengers. 

Counsel  for  plaintiff,  however,  insist  that  they  were  prevented  by 
the  ruling  of  the  court  from  showing  other  similar  occurrences. 
Counsel's  basis  for  this  claim  is  found  in  the  exclusion  of  the  fol- 
lowing question,  propounded  to  the  depot  master,  one  of  plaintiff's 
witnesses :  "  How  many  cars  do  you  know  of  having  run  away  and 
nm  down  that  hill  before  this,  since  you  have  been  there  —  getting 
away  and  running  down  that  hill,  and  running  into  that  depot, 
or  something  there  ?  "  This  was  objected  to  as  incompetent,  and  the 
objection  sustained.  No  attempt  was  made  to  show,  by  Mr.  Mulli- 
son or  any  other  employee  of  the  road,  similar  runaways.  Mr. 
Mullison's  testimony  was  admitted  without  objection.  Its  compe- 
tency is  too  clear  to  admit  of  doubt,  if  that  runaway  occurred  on 
Detroit  street.  There  was  no  attempt  to  show  that  the  depot 
master  knew  anything  about  the  cause  or  circumstance  of  any  other 
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runaways,  if  there  were  any,  nor  whether  they  occurred  in  running 
down  the  very  steep  grade  from  Detroit  street  to  the  depot,  or 
whether  they  started  above  on  the  street.  This  question  furnishes 
no  basis  for  an  argument  that  plaintiff  was  prevented  from  showing 
other  similar  runaways  for  similar  causes  upon. the  same  portion  of 
the  road. 

Having  disposed  of  these  preliminary  questions,  we  now  come 
to  the  first  main  question,  viz.:  Was  there  evidence  that  the  de- 
fendant was  negligent  in  failing  to  provide  its  cars  with  sand  boxes 
and  sand,  for  use  so  that  they  could  be  used  automatically  when 
occasion  required?  There  is  no  evidence  that,  during  the  several 
years  in  which  defendant  had  operated  its  road  in  the  city  of 
Ann  Arbor,  any  such  runaway  had  occurred  down  Detroit  street, 
or  that  there  had  been  any  difficulty  in  controlling  the  cars  thereon. 
So  far,  therefore,  as  this  record  shows,  there  had  been  no  difficulty 
in  controlling  the  cars  with  the  appliances  which  the  defendant  had 
furnished.  It  was  customary,  evidently,  for  them  to  use  sand,  when 
deemed  necessary,  with  a  shovel.  This  was  more  inconvenient, 
and  undoubtedly  involved  more  labor;  but  the  record  fails  to  show 
that  its  use  in  this  manner  was  insufficient  to  avoid  accident. 
Whether  the  president  of  the  union  requested  the  manager  to  equip 
the  cars  with  sand  boxes  to  work  automatically,  because  they  were 
more  convenient  and  labor  saving,  or  whether  because  it  was  safer, 
does  not  appear.  Defendant's  cars  were  small  and  light.  There  is 
no  evidence  that  similar  cars  on  other  roads  were  equipped  with 
sand  boxes,  except  that  in  the  city  of  Detroit  two  small  cars  were 
thus  equipped.    These  were  the  only  two  in  use  in  that  city;   the 
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others  being  the  large  cars.  Defendant's  counsel  assert  that  the 
ordinance  of  the  city  of  Detroit  requires  all  its  cars  to  be  supplied 
with  sand  boxes  and  sand.  We  find  no  evidence  of  the  ordinance 
upon  the  record.  This  witness  (the  president  of  the  union)  was 
then  asked :  "  State  whether  or  not,  at  the  time  of  this  accident, 
good  railroading  demands  that  these  cars  should  have  sand  boxes 
and  sand  supplied  upon  the  cars?  A.  I  believe  they  would  have 
been  safer.  Q.  Would  it  have  been  good  railroading  to  have  done  it  ? 
A.  I  believe  it  would  have  been  good  railroading  to  have  done  it ; 
yes."  On  cross-examination  he  gave  his  definition  of  the  meaning 
of  good  railroading  as  follows :  "  What  I  mean  by  good  railroading 
is  that  everything  should  be  done  possible  in  equipping  a  car  to 
insure  safety."  This  is  not  the  rule,  and  renders  this  witness*^ 
opinion  valueless,  and  his  testimony  should  have  been  stricken  out. 
Ordinary  care  is  the  rule  applicable  to  this  case.    4  Thompson  on 
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Neg.  sees.  3768,  3769;  Lamotte  v,  Boyce,  105  Mich.  545,  16  Am. 
Neg.  Cas.  56,  63  N.  W.  Rep.  517.  The  means  furnished  must  be 
those  which,  "  measured  by  the  standard  of  good  railroading  as 
actually  conducted,  can  be  said  to  be  reasonably  safe."  Balhoff  v^ 
M.  C.  R'y  Co.,  106  Mich.  606,  16  Am.  Neg.  Cas.  loin^  65  N.  W. 
Rep.  592 ;  see,  also,  G.  I^.  &  I.  R.  Co.  v,  Huntley,  38  Mich.  537,  9. 
Am.  Neg.  Cas.  472,  31  Am.  St.  Rep.  321.  It  does  not  appear  by 
this  record  that  experience  had  shown  that  sand  boxes  were  essen- 
tial for  safety  in  running  defendant's  cars.  Neither  is  it  shown  that 
it  is  the  custom  of  other  roads  similarly  situated  and  running  similar 
cars.  It  follows  that  there  was  no  negligence  shown  in  the  failure  to 
supply  its  cars  with  these  appliances.  A  new  trial,  if  one  be  had, 
may  show  a  different  state  of  facts.  We  now  determine  the  question 
only  upon  the  record  before  us. 

2.  I  think  it  was  error  for  the  circuit  judge  to  say  to  the  jury  that 
"  he  [plaintiff]  was  the  only  motorman  without  other  training  or 
experience  or  knowledge  than  what  was  merely  sufficient  to  start 
and  run  and  stop  the  car,  and  he  possessed  no  mechanical  or  other 
scientific  knowledge  or  training,  but  was  an  inexperienced  young 
man  from  the  country."  I  find  nothing  upon  this  record  to  indicate 
that  plaintiff  was  not  instructed  in  the  usual  manner  and  for  the 
usual  time  considered  necessary  to  enable  motormen  to  run  one  of 
these  cars  alone.  It  is  not  a  difficult  thing  to  do.  It  was  not  neces- 
sary, neither  was  it  expected,  that  he  should  understand  all  the  mech- 
anism of  the  car.  No  scientific  knowledge  was  required.  When 
he  had  been  instructed  and  had  learned  how  to  control  such  mech- 
anism by  the  use  of  the  lever  and  the  brakes,  he  had  acquired  all 
that  is  essential.  If  anything  happened  to  disable  his  car,  the  rules 
required  him  to  have  the  next  car  take  it  back  to  the  barn  for 
repairs.  He  is  not,  as  is  a  railway  engineer,  required  to  understand 
the  mechanism  of  the  machine  and  be  able  to  repair  it.  That  duty 
was  very  wisely  left  to  others,  educated  for  that  purpose.  The 
plaintiff  had  been  employed  as  motorman  of  defendant's  road, for 
six  months  prior  to  the  accident.  No  complaint  is  made  that  com- 
petent men  did  not  instruct  him,  or  that  they  did  not  instruct  him  for 
a  sufficient  length  of  time,  ^e  understood  all  the  moves  necessary 
to  be  made  in  order  to  start  and  control  the  car  around  curves, 
descending  inclines,  and  at  all  other  danger  points.  All  of  his 
instructors  considered  him  competent.  After  a  week's  instruction 
he  acted  as  motorman  on  defendant's  cars  in  Ann  Arbor  until  the 
1st  of  November  following.  He  was  then  placed  under  instruc- 
tion for  two  weeks  upon  the  main  line  between  Ann  Arbor  and 
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Detroit,  engaged  in  running  heavy  cars,  after  which  he  returned 
to  run  the  small  and  light  cars  in  the  city  of  Ann  Arbor.  His  in- 
struction was  both  by  example  and  precept.  He  was  familiar  with 
sand  boxes  and  sand.  He  used  mem  on  the  main  line;  had  run 
the  cars  for  nearly  six  months  without  them  in  the  city  of  Ann 
Arbor.  He  knew  for  what  purpose  the  sand  was  used;  he  knew 
its  effect  as  well  as  any  one ;  he  knew  the  danger  of  its  absence  as 
well  as  any  one;  and  if  he  had  it  upon  the  car,  and  failed  to  use 
it  when  he  saw  the  slippery  condition  of  the  track,  he  should  be 
held  to  have  assumed  the  risk.  But  for  some  assurance  by  the 
superintendent  that  the  use  of  sand  was  unnecessary,  plaintiff  would 
clearly  have  assumed  the  risk.  The  assurance  upon  which  he  says 
he  relies  he  states  as  follows :  "  I  asked  him  the  question  whether  he 
did  not  think  there  would  be,  or  ought  to  be,  sand  and  sand  boxes 
upon  those  cars,  and  he  said,  *  No ; '  that  it  was  not  the  car,  it  was  the 
man,  who  was  to  blame.  He  said  he  could  take  a  car  down  there  at 
any  time,  and  go  down  there  safely,  and  so  could  any  other  man 
who  would  go  down  there  carefully."  Every  motorman,  so  far  as 
appears  from  this  record,  had  taken  his  car  down  Detroit  street  in 
safety.  If  this  were  so,  the  superintendent  was  justified  in  his 
statement.  But  the  assurance  was  not  that  the  use  of  sand  in  any 
manner  was  not  necessary.  It  was  only  that  sand  boxes,  constructed 
so  as  to  feed  sand  automatically,  were  not  necessary. 

Judgment  must  be  reversed,  and  new  trial  ordered. 

Carpenter,  J.,  concurred  with  Grant,  J. 

Moore,  Ch.  J.  —  I  agree  with  Justice  Grant  that  the  case  should 
be  reversed,  but  think  there  was  evidence  tending  to  show  the 
defendant  was  negligent  in  not  equipping  its  cars  with  automatic 
sand  boxes. 

Montgomery  and  Hooker,  JJ.,  concurred  with  Moore,  Ch.  J. 


WRIGHT  V.  CRANE. 

Supreme  Court,  Michigan,  December,  igos. 


^AUTOMOBILES  — HIGHWAYS. —  Owners  of  automobiles  have  the  same 
rights  in  the  public  highways  that  drivers  of  horses  have,  but  the  right  of 
either  class  is  not  to  use  the  means  of  locomotion  without  regard  to  the 
right  of  others  traveling  on  the  highways. 
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AUTOMOBILE  NOT  DISPLAYING  HEADLIGHT.  —  Whether  'x\  was 
negligence  for  an  automobile  to  be  run  in  the  dark  without  displajring 
a  headlight,  was  a  question  for  the  jury. 

EVIDENCE  OF  SPEED  OF  AUTOMOBILE  BY  WITNESS  NOT  AN 
EXPERT.  —  Where  there  was  a  sharp  dispute  on  the  facts  in  an  action 
for  injuries  from  a  horse  becoming  frightened  by  an  automobile  approach- 
ing in  the  dark,  it  was  error  to  permit  a  witness  not  qualified  to  do  so,  to 
estimate  the  speed  of  the  automobile. 

Error  to  Circuit  Court,  Benzie  County. 

Action  by  Blanche  Wright  against  Martin  Crane.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  error.     Reversed. 

Argued  before  Moore,  Ch.  J.,  and  McAlvay,  Montgomery,  Os- 
TRANDER,  and  Hooker,  JJ. 

D.  G.  F.  Warner,  for  appellant. 

LouiSELL  &  Nevius,  for  appellee. 

Montgomery,  J.  —  The  plaintiff,  in  company  with  another  young 
lady  and  a  Mr.  Upton,  were  riding  on  the  main  highway,  south 
of  South  Frankfort,  in  a  single  carriage.  Mr.  Upton  was  driving  a 
horse  which  the  testimony  tends  to  show  was  gentle,  and  which  had 
been  owned  by  Mr.  Upton's  father  and  used  as  a  family  horse  for 
several  years.  The  time  was  about  half-past  8  in  the  evening. 
It  was  dark  at  the  time,  so  that  an  approaching  vehicle  could  not 
be  seen  for  a  great  distance.  The  plaintiff's  testimony  and  that  of 
Mr.  Upton  tended  to  show  that  they  were  keeping  a  lookout  ahead 
for  teams  or  vehicles,  and  that  suddenly  the  defendant's  automobile, 
which  had  been  running  so  quietly  as  not  to  be  heard,  and  which 
displayed  no  headlight,  appeared  at  a  distance  of  about  twenty  feet 
ahead  of  the  horse,  causing  the  horse  to  take  fright,  turn  about,  and 
overturn  the  carriage,  throwing  the  plaintiff  from  the  carriage 
against  a  barbed  wire  fence.  Plaintiff  was  seriously  injured.  The 
declaration  counted  on  defendant's  negligence  in  running  the  auto- 
mobile at  a  high  rate  of  speed  and  without  headlights.  The  plain- 
tiff recovered  a  verdict  and  judgment  of  $650.  Defendant  brings 
error. 

Complaint  is  made  of  a  ruling  permitting  an  amendment  to  the 
declaration  on  the  trial  making  more  specific  the  averment  of  care  on 
the  part  of  plaintiff.  The  granting  of  the  amendment  was  not  im- 
proper. The  question  was  one  resting  in  the  sound  discretion  of 
the  trial  judge,  and  no  abuse  of  discretion  is  shown  by  this  record. 

The  principal  question  discussed  in  defendant's  brief  is  whether  a 
verdict  should  have  been  directed  for  the  defendant.    The  contention 
that  a  verdict  should  have  been  directed  rests  in  part  upon  the  claim 
Vol.  XIX  ^22 
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that  the  horse  took  fright  while  the  automobile  was  some  200  feet 
away.  We  think  the  testimony  on  this  point  was  so  clearly  con- 
flicting that  it  is  impossible  for  us  to  treat  with  the  question  as  one 
of  law.  There  was  a  question  for  the  jury,  unless  we  are  prepared  to 
hold,  as  matter  of  law,  that  the  failure  to  have  a  light  was  no 
evidence  of  negligence.  We  are  convinced  that  such  a  holding  would 
be  unwarranted.  There  is  no  doubt  that  owners  of  auto- 
mobiles have  the  same  rights  in  the  streets  and  highways  of  the  State 
that  the  drivers  of  horses  have,  but  the  right  of  either  class  is 
riot  to  use  the  means  of  locomotion  without  regard  to  the  right  of 
others  having  occasion  to  travel  the  highway.  The  degree  of  care 
required  of  either  the  driver  of  a  horse  or  the  chaffeur  of  an  auto- 
mobile is  governed  by  the  character  of  the  agency  employed.  The 
automobile  is  usually,  or  at  least  often,  driven  with  much  gp-eater 
speed  than  horses  attain.  Whether  it  is  the  exercise  of  due  care 
to  run  such  a  machine  in  the  dark  without  the  warning  to  one 
approaching  from  the  opposite  direction  which  a  headlight  affords 
is,  we  think,  a  question  for  the  jury.  It  is  significant  that  the 
evidence  shows  that  the  automobile  in  question  was  provided  with 
lanterns.  The  charge  of  the  court  fairly  presented  the  issues  to  the 
jury. 

Mr.  Upton  was  a  witness  for  the  plaintiff,  and  after  testifying 
that  the  automobile  was  but  twenty  feet  from  the  horse's  head  when 
first  discovered,  and  that  the  automobile  made  no  noise  when  ap- 
proaching heard  by  him,  and  that  when  running  at  a  high  rate  of 
speed  it  makes  but  little  noise,  and  when  running  at  a  low  speed  it 
makes  much  more  noise,  was  permitted,  against  defendant's  objec- 
tion, to  testify  as  to  the  rate  of  speed  of  the  automobile  on  the 
occasion  in  question.  An  estimate  of  speed  should  have  as  a  basis 
at  least  a  reasonable  opportunity  to  judge.  Grand  Rapids,  etc.,  R. 
Co.  V.  Huntley,  38  Mich,  at  page  540,  9  Am.  Neg.  Cas.  472,  31 
Am.  Rep.  321.  It  is  so  obvious  that  this  witness  was  not  in  a  position 
to  estimate  the  speed  of  this  vehicle  that  we  feel  constrained  to 
hold  that  it  was  error  to  admit  this  testimony.  Nor  are  we  able 
to  say  that  it  was  error  without  prejudice.  There  was  a  sharp  dis- 
pute on  the  facts,  and  any  testimony  showing  a  reckless  rate  of 
speed  was  well  calculated  to  turn  the  scale  in  favor  of  the  plaintiff.  • 
The  other  questions  discussed  are  not  likely  to  arise  on  a  new  triaL 
For  the  error  pointed  out,  the  judgment  is  reversed,  and  a  new 
trial  ordered. 
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KOHOUT  V.  NEWMAN. 

Supreme  Court,  Minnesota,  October,  1905. 


MASTER  AND  SERVANT  — BANK  OF  EARTH  THAT  HAD  BEEN 
BLASTED  IN  THE  ABSENCE  OF  EMPLOYEE  FALLING  UPON 
HIM  WHEN  HE  RESUMED  WORK.  —  In  this,  a  personal  injury  action, 
it  is  held  that  the  evidence  was  sufficient  to  take  the  case  to  the  jury  on 
the  question  of  the  defendants'  alleged  negligence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Frank  Kohout  against  Lewis  B.  Newman  and  another. 
There  was  a  verdict  for  defendants,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.    Reversed, 

O.  E.  HoLMAN,  for  appellant. 

Morton  Bar|iows,  for  respondents. 

Start,  Ch.  J.  —  Action  for  the  recovery  of  damages  for  personal 
injuries  sustained  by  the  plaintiff  which  were  caused,  as  he  tlaims, 
by  the  negligence  of  the  defendants.  At  the  close  of  the  evidence 
the  trial  court  directed  a  verdict  for  the  defendants,  and  the  plaintiff 
appealed  from  an  order  denying  his  motion  for  a  new  trial. 

A  consideration  of  the  appeal  is  simplified  by  the  fact  that  there 
is  no  material  conflict  in  the  evidence  and  no  claim  that  the  plain- 
tiff assumed  the  risk  or  that  he  was  guilty  of  negligence  contributing 
to  his  injury.  The  record,  then,  presents  the  clean-cut  question 
whether  the  evidence  was  sufficient  to  justify  the  jury  in  finding  that 
the  plaintiff's  injuries  were  the  result  of  the  defendants'  alleged 
negligence.  The  evidence,  in  connection  with  the  admissions  in  the 
answer,  is  sufficient  to  establish  these  evidentiary  facts:  On  No- 
vember 19,  1904,  the  defendants,  as  contractors,  were  engaged  in 
excavating  for  the  foundation  of  a  large  building  at  the  comer  of 
Second  and  Jackson  streets  in  the  city  of  St.  Paul.  The  work  to 
be  done  included  the  excavation  of  a  bank  of  blue  clay  some 
twenty  feet  high,  which  was  so  hard  it  could  not  be  loosened  by  pick 
and  shovel,  except  in  small  pieces  no  larger  than  a  man's  hand ;  for 
It  was  in  its  natural  state  as  firm  as  rock.  The  plaintiff  was  a  com- 
mon laborer,  and  employed  as  such  by  the  defendants.  During  the 
forenoon  of  the  day  named  he  was  engaged,  with  others,  on  the 
bottom  level  of  the  excavation,  and  at  the  foot  of  the  bank,  in  load- 
ing into  wagons  pieces  of  the  bank  which  the  men  on  top  of  it,  with 
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picks  and  shovels,  threw  down  to  the  bottom  level.  At  such  noon 
hour,  and  in  the  absence  of  the  plaintiff,  the  defendants  caused  a 
portion  of  the  bank  to  be  blasted  for  the  necessary  and  proper 
purpose  of  loosening  the  clay,  so  that  it  could  be  removed.  The 
result  of  the  blast  was  to  shatter,  crack,  and  loosen  a  portion  of 
the  bank.  The  plaintiff  returned  and  resumed  his  work  in  the  after- 
noon, but  he  did  not  know  that  the  bank  had  been  blasted,  or  that 
its  condition  had  been  changed,  or  that  it  was  then  shattered, 
cracked,  and  loosened ;  nor  was  he,  at  any  time  before  the  accident, 
advised  of  the  change  made  by  the  defendants  in  the  natural  con- 
dition of  the  bank.  At  about  4 130  o'clock  in  the  afternoon  of  the 
same  day,  and  while  the  plaintiff,  with  others,  was  at  work  at  the 
foot  of  the  bank,  and  other  employees  of  the  defendant  were  at 
work  on  the  top  of  the  bank,  substantially  in  the  same  manner  as 
the  work  was  carried  on  during  the  forenoon,  a  considerable  portion 
of  the  bank,  which  had  been  so  cracked  and  loosened  by  the  blast- 
ing, fell  upon  the  plaintiff,*whereby  he  was  seriously  injured.  Some 
of  the  pieces  of  the  bank  which  so  fell  and  injured  the  plaintiff 
were  so  large  that  two  men  could  not  lift  them  into  the  wagon. 

It  is  quite  obvious  that  the  jury  might  have  fairly  inferred  from 
these  evidentiary  facts  the  ultimate  facts  that  the  acts  of  the  defend- 
ants in  blasting  the  bank  in  the  absence  of  the  plaintiff  rendered 
the  place  where  he  was  required  to  work  unsafe  and  materially 
increased  his  peril,  that  it  was  their  duty  to  advise  him  of  the 
change  in  the  natural  condition  of  the  bank,  and  that  it  was  negli- 
gence on  their  part  not  to  do  so.  It  is  immaterial  whether  or  not 
they  inspected  the  bank  after  the  blast,  if  in  the  exercise  of  ordinary 
care  they  might  have  learned  that  the  bank  had  by  the  blast  been 
made  an  unsafe  place  for  the  plaintiff  to  work  without  being  warned 
of  its  changed  condition.  The  fact,  however,  that  the  evidence  was 
sufficient  to  sustain  a  finding  that  the  defendants  were  negligent  in 
the  premises  would  not  require  the  submission  of  the  case  to  the 
jury,  unless  there  was  also  evidence  which  would  sustain  a  finding 
that  the  defendants'  negligence  was  the  proximate  cause  of  plaintiff's 
injury.  It  is  the  contention  of  the  defendants,  and  such  was  the 
view  of  the  trial  court,  that  there  was  no  evidence  to  show  that  the 
bank  fell  because  of  the  blasting.  It  is  true  that  there  was  no 
direct  evidence  showing  just  how  and  why  the  bank  fell ;  but  it  was 
established  by  the  admissions  in  the  answer  and  the  evidence  that 
a  portion  of  the  hard  and  firm  bank,  which  had  been  shattered, 
cracked,  and  loosened  by  the  blast,  fell  some  hours  afterwards  upon 
the  plaintiff  and  injured  him.    Whether  from  these  facts  the  furdier 
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ultimate  fact  that  the  bank  fell  because  it  had  been  shattered  and 
loosened  by  the  blast  might  be  fairly  inferred  was  a  question  for  the 
jury.  Hill  v.  Winston,  73  Minn.  80,  75^  N.  W.  Rep.  1030.  In  the 
case  cited  it  is  stated  in  the  opinion  that  the  part  of  the  bank  which 
fell  upon  the  plaintiff  **  had  been  loosened  or  dislodged  by  blasting 
and  from  no  other  cause."  This  statement  does  not  distinguish  that 
case  from  the  one  here  under  consideration.  The  court  in  that  case 
did  not  intimate,  much  less  decide,  that  it  was  necessary,  in  order  to 
show  the  negligence  of  the  defendant,  to  negative  every  other 
cause  for  the  fall  of  the  bank  except  the  fact  that  it  had  been 
loosened  by  blasting.  Any  such  ruling  would  be  clearly  unsound, 
for  it  is  sufficient  if  the  evidence  furnishes  a  reasonable  basis  for 
satisfying  the  minds  of  the  jury  that  the  act  complained  of  was 
the  proximate  and  operative  cause  of  the  plaintiff's  injury.  Orth  v. 
Railway  Co.,  47  Minn.  385,  16  Am.  Neg.  Cas.  308,  50  N.  W.  Rep. 
363;  Olsoaz'.  Railway  Co.,  68  Minn.  159,  71  N.  W.  Rep.  5;  Stein- 
dorff  V.  St.  Paul  Gaslight  Co.,  92  Minn.  496,  100  N.  W.  Rep.  221. 

It  is  suggested  by  the  defendants'  counsel  that  the  part  of  the 
bank  which  had  been  loosened  by  the  blast  was  dislodged  by  sogie 
one  or  more  of  the  men  working  on  the  top  shelf  of  the  bank ;  but 
the  evidence  indicates  that  it  would  have  been  impossible  for  them 
to  have  done  so  if  the  bank  had  not  been  first  cracked  and  loosened 
by  the  blast.  Again,  the  evidence  does  not  justify  the  conclusion 
that  any  of  the  men  on  top  of  the  bank  were  guilty  of  any  negligence 
which  caused  the  plaintiff's  injury;  for  there  is  no  evidence  that 
they  were  not  doing  in  a  proper  way  just  what  the  defendants  placed 
them  there  to  do.  Negligence  will  not  be  presumed,  in  the  absence 
of  any  evidence  tending  to  establish  it.  If,  however,  it  were  shown 
that  the  negligence  of  the  plaintiff's  fellow-servants  concurred  with 
that  of  the  defendants,  it  would  not  be  a  defense  to  this  action. 
Franklin  v.  Railway  Co.,  37  Minn.  409,  16  Am.  Neg.  Cas.  349n,  34 
N.  W.  Rep.  898,  5  Am.  St.  Rep.  856.  We  hold  that  the  evidence 
was  sufficient  to  require  the  submission  of  the  case  to  the  jury. 

Order  reversed  and  new  trial  granted. 
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ELLINGTON  V.  GREAT  NORTHERN  R'Y  CO. 

Supreme  Court,  Minnesota,  November,  1905. 


RAILROADS  —  OPERATION  OF  ROAD  — CAUSE  OF  INJURY.  — i. 
To  render  a  railroad  company  liable  for  injuries  resulting  from  the  opera- 
tion of  its  trains  or  other  conduct  of  its  business  and  affairs,  it  must 
appear  that  the  company  failed  in  the  performance  of  some  duty  it  owed 
to  the  injured  party. 

SAME  —  TRESPASSER.  —  2.  A  railroad  company  as  a  general  rule  owes 
no  duty  to  a  trespasser  upon  its  premises,  child  or  adult,  except  to  refrain 
from  wantonly  or  wilfully  injuring  him. 

SAME  — INJURY  TO  CHILD  TRESPASSING  ON  TRACK.  — 3.  On  the 
facts  disclosed  by  the  record,  which  are  stated  in  the  opinion,  it  is  held 
that  plaintiff's  intestate  was,  at  the  time  of  the  injury  resulting  in  his 
death,  to  recover  for  which  this  action  was  brought,  a  trespasser  upon 
defendant's  premises,  and  defendant  owed  him  no  duty  to  discover  his 
presence  thereon  before  moving  the  cars  which  ran  upon  and  killed  him. 
The  general  rule  that  a  railroad  company  is  under  no  legal  obligation  to 
keep  a  lookout  for  trespassers  upon  its  premises,  adults  or  children, 
except  to  avoid  injury  to  them  after  discovering  their  presence,  applies. 

SAME  —  FENCES  —  STATUTE.  —  4.  A  fence  constructed  in  accordance 
with  the  provisions  of  Gen.  St.  1894,  sec.  2055,  is  a  sufficient  compliance  with 
the  statutes  requiring  a  railroad  company  to  fence  its  right  of  way,  even 
though  the  road  so  fenced  extends  parallel  to  and  within  100  feet  of  a 
public  highway. 

SAME  — REPEAL. —  5.  Gen.  St.  1894,  sec.  2698,  requiring  every  railroad 
company  to  fence  its  line  of  road,  when  operated  along  and  within  100 
feet  of  a  public  highway,  with  a  suitable  and  substantial  post  and  board 
or  stone  fence,  was  repealed  by  implication  by  the  statutory  enactments 
referred  to  in  the  opinion. 

SAME  — FAILURE  TO  FENCE  —  NEGLIGENCE.  —  6.  The  failure  of  a 
railroad  company  to  fence  its  road  as  required  by  statute  is  prima  facie, 
but  not  conclusive,  evidence  of  negligence.  When  not  fenced,  the  question 
whether  a  properly  constructed  fence  would  have  prevented  a  child  of 
tender  years  from  going  upon  the  right  of  way  is  a  question  of  ffict 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Polk  County. 

Action  by  Lewis  Ellington,  administrator  of  Hans  Herman  Ame- 
son,  against  the  Great  Northern  Railway  Company.  Verdict  for 
defendant.  From  an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed, 

Ole  J.  Vaule  and  Wm.  P.  Murphy,  for  appellant. 

M.  L.  Countryman  and  A.  C.  Wilkinson,  for  respondent 
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Brown,  J.  —  The  facts  in  this  case  are  as  follows :    The  line  of 
defendant's  railroad  extends  through  the  village  of  Carman,  a  suburb 
and  within  the  limits  of  the  city  of  Crookston.    In  the  vicinity  of 
the  place  where  the  accident  complained  of  occurred  its  yards  are 
located,  within  which  are  a  coal  shed,  icehouse,  and  several  side 
tracks,  all  upon  the  right  of  way.     The  land  on  each  side  of  the 
track  is  platted  into  lots  and  blocks,  with  a  street  extending  along  the 
line  of  and  between  the  right  of  way  and  the  platted  lots ;  but  no 
streets  extend  across  the  right  of  way.    Deceased,  a  boy  four  years 
of  age,  lived  with  his  parents  on  one  of  the  platted  lots,  a  short 
distance  away,  where  they  had  resided  for  some  time  prior  to  the 
accident.    On  August  9,  1904,  at  about  7 130  o'clock  in  the  evening, 
the  servants  of  defendant  backed  one  of  its  engines  down  the  side 
track  leading  to  the  coal  shed  for  the  purpose  of  taking  on  coal. 
Two  freight  cars  stood  in  the  way  on  the  same  track,  and  the  en- 
gineer pushed  or  "  shunted  "  them  forward  a  distance  of  200  feet  or 
more,  where  they  collided  with  and  were  stopped  by  a  loaded  car 
standing  further  down  this  track.    The  impact  sent  the  loaded  car 
forward  thirty  or  forty  feet.     Soon  after  plaintiff's  intestate  was 
rfound  dead  underneath  the  forward  end  of  the  two  cars  so  shunted 
down  the  track.    How  the  child  came  to  be  at  the  point  of  collision 
between  the  cars,  or  just  how  the  accident  happened,  was  not  made 
clear  by  the  evidence.    There  was  evidence  showing  that  his  parents 
had,  just  prior  to  the  accident,  sent  him  on  an  errand  to  a  neighbor 
living  on  the  opposite  side  of  the  track.    This  action  was  brought 
to  recover  for  the  boy's  death  upon  two  grounds  of  alleged  negli- 
gence:    First,  that  defendant  had  {ailed  and  neglected  to  fence 
its  right  of  way  at  the  place  of  the  accident;  and,  second,  that  the 
servants  and  agents  of  defendant  were  negligent  and  careless  in  the 
manner  of  moving  the  cars  which  stood  in  the  way  of  the  approach 
of  the  engine  to  the  coal  shed,  and  that  no  precautions  were  taken 
before  doing  so  to  ascertain  whether  any  children  or  others  were 
in  or  about  the  yards  at  a  place  of  danger.    The  defense  was,  in 
addition  to  the  contention  that  the  absence  of  the  fence  was  not 
the  proximate  cause  of  the  accident,  that  the  parents  of  deceased 
were  guilty  of  contributory  negligence  in  sending  him  on  an  errand 
to  the  neighbor  residing  at  the  opposite  side  of  the  yards;  there 
being  no  crossing  over  the  right  of  way  at  this  place.     The  jury 
returned  a  verdict  for  defendant,  and  plaintiff  appealed  from  an 
order  denying  his  motion  for  a  new  trial.     Several  errors  are  as- 
signed, which  will  be  disposed  of  in  the  order  stated  in  the  brief. 

I.  It  was  conceded  on  the  trial  that  the  right  of  way  was  not 
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fenced  as  required  by  statute,  and  the  trial  court  instructed  the 
jury  that  such  failure  on  the  part  of  defendant  constituted  evidence 
of  negligence  on  its  part,  but  submitted  to  them  the  question 
whether  the  absence  of  the  fence  was  the  proximate  cause  of  the 
accident;  and,  further,  that  a  fence  constructed  in  accordance  with 
the  provisions  of  section  2055,  Gen.  St.  1894,  would  be  a  com- 
pliance with  the  law  requiring  defendant  to  fence  its  right  of  way,, 
and  left  it  to  the  jury  to  say  whether  such  a  fence,  had  it  been 
constructed,  would  have  prevented  the  deceased  from  going  upon  the 
track  at  the  time  in  question.  It  is  contended  on  the  part  of  plain- 
tiff  that  the  court  erred  in  these  instructions.  We  are  unable  to 
concur  in  this  contention.  Section  2692,  Gen.  St.  1894,  requires 
all  railroad  companies  owning  or  operating  a  railroad  in  this  State 
to  build  and  maintain  a  good  and  sufficient  fence  on  each  side  of 
buch  road,  and  section  2693  provides  that  a  failure  of  the  company 
to  comply  with  this  requirement  shall  be  deemed  evidence  of  negli- 
gence on  its  part.  In  construing  this  statute,  we  have  never  held 
that  a  failure  of  compliance  therewith  was  conclusive  evidence 
of  negligence.  The  most  the  court  has  said  in  any  case  has  been 
declaratory  of  the  statute,  which  makes  such  failure  evidence  oft 
negligence  against  the  company.  Gen.  St.  1894,  sec.  2693 ;  Rosse  v. 
Duluth  R'y  Co.,  68  Minn.  216,  71  N.  W.  Rep.  20,  37  L.  R.  A.  591,. 
64  Am.  St.  Rep.  472.  It  was  in  this  view  of  the  law  that  the  trial 
court  submitted  to  the  jury  the  question  whether,  if  a  proper  fence 
at  the  place  of  this  accident  had  been  erected,  it  would  have  pre- 
vented the  deceased  from  going  upon  the  right  of  way.  It  was  held 
in  the  case  of  Halverson  v.  M.  &  St.  L.  R'y  Co.,  32  Minn.  88, 19  N.  W. 
Rep.  392,  that  as  to  certain  animate,  such  as  horses,  it  would  be  clear, 
as  a  matter  of  law,  that  a  fence  would  "  turn  "  them,  and  as  to 
other  animals,  such  as  sheep  or  swine,  it  would  be  a  question  of 
fact  depending  upon  the  size  of  the  animal;  and  in  a  case  like 
that  at  bar,  whether  a  fence  constructed  as  required  by  law  would 
prevent  children  from  passing  it  and  going  upon  the  right  of  way 
is  a  question  of  fact,  to  be  determined  according  to  the  facts  and 
circumstances  presented  by  the  evidence.  In  Fezler  v.  Willmar  & 
Sioux  Falls  R'y  Co.,  85  Minn.  252,  88  N.  W.  Rep.  746,  it  was  held 
as  a  matter  of  law  that  the  absence  of  the  fence  was  not  the  proxi- 
mate cause  of  the  injury  there  complained  of.  So  on  this  feature  of 
the  case  the  trial  court  correctly  instructed  the  jury. 

It  is  also  urged  that  the  court  erred  in  stating  to  the  jury  that  a 
fence  constructed  in  accordance  with  the  provisions  of  section  2055, 
Gen.  St.  1894,  would  be  a  compliance  with  the  railroad  fence  law  ;  it 
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being  insisted,  in  this  connection,  that  as  the  right  of  way  in  ques- 
tion extended  along  and  adjacent  to  a  public  street,  the  company 
was  required  to  fence  the  same  in  accordance  with  the  provisions  of 
section  2698.  That  statute  was  passed  in  1870,  and  is  the  first  rail- 
road fence  law  enacted  by  our  Legislature.  It  provides  that  it  shall 
be  the  duty  of  every  railroad  corporation  within  this  State  to  cause 
its  line  of  road,  when  operated  along  or  upon  the  line  of  any  public 
road  or  highway,  or  parallel  thereto  and  within  100  feet  distant 
therefrom,  to  erect  and  maintain  a  suitable  and  substantial  post  and 
board  or  stone  fence,  at  least  five  feet  in  height,  along  or  near  the 
line  of  its  road,  so  as  to  separate  the  same  from  the  highway  and 
prevent  the  passage  of  teams  or  animals  over  the  track  at  places 
other  than  regular  and  properly  constructed  crossings.  It  is  in- 
sisted that  this  statute  is  still  in  force,  and  that,  as  the  evidence 
is  conclusive  of  defendant's  failure  to  comply  with  it,  the  court 
erred  in  instructing  the  jury  that  the  fence  provided  for  by  section 
2055  was  sufficient.  An  examination  of  the  various  statutes  on  this 
subject  leads  to  the  conclusion  that  this  statute  has  been  repealed. 
Subsequent  to  its  enactment  the  Legislature  passed  section  2692 
(c.  24,  p.  40,  Gen.  Laws  1876),  by  which  all  railroad  companies  were 
required  to  fence  their  tracks  by  good  and  substantial  fences,  and 
for  a  failure  to  do  so  imposed  a  liability  for  all  damages  suffered  by 
any  person  in  consequence  of  such  neglect.  Section  2055  was  passed 
long  subsequent  to  the  passage  of  section  2698,  and  was  held  in 
Halverson  v,  M.  &  St.  L.  R'y  Co.,  supra,  to  apply  to  railroad  com- 
panies. That  section  provides  that,  in  all  cases  where  any  law  of 
this  State  requires  to  be  erected  or  maintained  any  fence  or  fences 
for  any  purpose  whatever,  it  shall  b^  a  sufficient  compliance  with 
such  law  if  there  shall  be  erected  and  maintained  a  barbed  wire 
fence,  consisting  of  two  barbed  wires  and  one  smooth  wire,  with  at 
least  forty  barbs  to  the  rod ;  the  wire  to  be  firmly  fastened  to  posts 
not  more  than  two  rods  apart.  The  language  of  that  statute  is 
broad  and  comprehensive,  and  must  be  taken  to  have  been  intended 
by  the  Legislature  to  cover  the  entire  subject  of  fences ;  and,  though 
repeals  by  implication  are  not  favored,  the  conclusion  is  unavoidable 
that  section  2698  was  thereby  repealed.  We  have  examined  the 
decisions  of  the  court  where  the  duty  of  a  railroad  company  to 
fence  its  right  of  way  has  been  involved,  and  in  no  case  is  section 
2698  relied  upon  or  referred  to.  From  this,  in  view  of  the  fact 
that  many  miles  of  railroad  in  this  State  extend  along  public  high- 
ways, and  this  particular  statute  has  never  been  invoked,  the  infer- 
ence arises  that  it  has  been  considered  as  repealed. 
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2.  It  is  further  insisted  that  the  court  erred  in  taking  from  the  jury 
the  question  whether  defendant  was  guilty  of  negligence  in  not  tak- 
ing precautions,  before  moving  the  cars  which  ran  upon  and  killed 
the  child,  to  ascertain  if  any  children  or  other  persons  were  in  or 
about  the  yards.  It  is  claimed  that  young  children  were  in  the  habit 
of  frequenting  the  right  of  way  in  this  immediate  vicinity,  and  that 
such  practice  was  known  to  the  agents  of  defendant,  in  view  of 
which  counsel  contends  that  it  was  the  duty  of  the  company,  before 
moving  the  cars  about  the  yard,  to  take  some  steps  to  ascertain 
whether  children  were  there,  and,  if  so,  to  guard  against  injuring 
them.  There  was  no  error  in  the  action  of  the  court  in  withdrawing 
this  question  from  the  jury.  The  doctrine  laid  down  by  some  of  the 
courts,  to  the  effect  that  a  railroad  company  is  under  legal  obli- 
gation to  keep  a  constant  lookout  for  trespassers,  particularly  chil- 
dren, and  is  liable  for  injuries  resulting  from  a  failure  to  do  so,  has 
never  been  followed  or  applied  in  this  State.  This  court  has  steadily 
adhered  to  what  seems  to  us  the  more  just  and  equitable  doctrine 
prevailing  in  most  of  the  courts  (23  Am.  &  Eng.  Encyc.  of  Law 
(2d  ed.)  753),  that  to  render  a  railroad  company  liable  for  injuries 
resulting  from  the  operation  of  trains  or  other  conduct  of  its  busi- 
ness, it  must  appear  that  the  company  failed  in  the  performance  of 
some  duty  it  owed  the  injured  party;  such  failure  being  the  proxi- 
mate cause  of  the  injury.  Akers  v.  C,  St.  P.,  M.  &  O.  R'y  Co., 
58  Minn.  540,  60  N.  W.  Rep.  669 ;  Wickenburg  v.  M.,  St.  P.  &  S. 
S.  M.  R'y  Co.,  (Minn.)  102  N.  W.  Rep.  713.  We  have  always  held 
that  a  railroad  company  owes  no  duty  to  a  trespasser,  except  to 
refrain  from  wantonly  or  wilfully  injuring  him.  This  rule  has  been 
applied  both  as  to  adults  and  children  for  many  years.  In  Scheffler 
V.  M.  &  St.  L.  Ry  Co.,  32  Minn.,  518,  21  N.  W.  Rep.  711,  it  ap- 
peared that  a  child  eighteen  months  of  age  strayed  from  his  home, 
a  short  distance  from  the  railroad  track,  on  the  right  of  way  at  a 
point  not  a  public  crossing,  and  was  killed  by  a  passing  train.  The 
trial  court  charged  the  jury  in  that  case  that,  if  the  engineer  in 
charge  of  the  train  could  by  the  exercise  of  reasonable  care  have 
seen  the  child  upon  the  track  in  time  to  have  averted  the  accident, 
the  company  was  liable.  On  review  in  this  court  the  instruction 
was  held  erroneous.  In  disposing  of  the  question  the  court  said 
that  defendant  did  not  owe  the  child,  a  trespasser,  the  duty  of 
having  its  engineer  look  to  see  if  he  was  upon  the  track,  and  there- 
fore the  fact  that  the  engineer  could  have  seen  him  if  he  had  looked 
did  not  make  the  company  liable.  In  Hepfel  v.  St.  P.,  M.  &  M.  RV 
Co.,  49  Minn.  263,  51  N.  W.  Rep.  1049,  the  court  said:    "  A  railway 
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company  is  not  ordinarily  obliged  to  keep  a  lookout  for  trespassers, 
whether  adults  or  children,  on  its  cars  or  track,  nor  to  presume  that 
they  will  expose  themselves  to  danger  thereon;  but,  having  notice 
of  their  presence  and  that  they  are  in  danger,  its  servants  controlling 
the  movements  of  its  cars  or  machinery  are  bound  to  use  reason- 
able care  to  avert  it."  See  also  Studley  v.  St.  P.  &  D.  R'y  Co.,  48 
Minn.  249,  51  N.  W.  Rep.  115. 

The  precise  question  here  before  us  was  presented  and  argued  in 
the  case  of  Mattes  v.  G.  N.  R'y  Co.,  (Minn.)  104  N.  W.  Rep. 
234,  and,  though  not  covered  by  the  opinion,  it  was  not  regarded  as 
consistent  with  the  rules  on  the  subject  theretofore  applied  in  similar 
cases.  Of  course,  in  all  cases  where  the  presence  of  trespassers  is 
known,  proper  care  must  be  exercised  to  avoid  injuring  them. 
Sloniker  z/.  G.  N.  R'y  Co.,  76  Minn.  306,  79  N.  W.  Rep.  168.  And 
where  the  company  expressly  or  by  silent  acquiescence  permits  its 
yards  and  premises  to  be  frequented  or  used  by  the  public  generally, 
or  permits  such  conditions  respecting  the  use  thereof  to  exist  as  to 
make  it  reasonable  to  anticipate  the  presence  of  trespassers,  proper 
precautions  must  be  taken  to  ascertain  whether  any  are  present,  that 
injury  to  them  may  be  avoided.  But  such  is  not  this  case.  The 
evidence  fails  to  show  that  the  company,  expressly  or  impliedly,  per- 
mitted children  to  frequent  its  yards  for  the  purpose  of  play  or  other- 
wise, and  therefore  no  duty  to  anticipate  their  probable  presence 
existed.  No  highway  extended  over  the  railroad  yards,  and  we 
find  no  evidence  in  the  record  tending  to  show  that  people  living 
in  the  vicinity  were  in  the  habit  of  crossing  the  track  at  this  point 
or  making  use  of  the  same  as  a  highway.  While  the  evidence  shows 
that  children  were  to  some  extent  in  the  habit  of  going  upon  the 
yards  —  smaller  ones  at  the  icehouse,  picking  up  particles  of  ice, 
and  larger  ones  at  the  coal  shed,  shooting  pigeons  —  it  is  clear  that 
the  agents  of  the  company,  whenever  they  were  found  there,  drove 
them  away,  and  the  evidence  does  not  show  that  they  ever  knowingly 
permitted  them  to  remain.  Deceased  was  not  upon  the  premises  as 
a  licensee,  by  the  express  or  implied  invitation  of  defendant,  but, 
on  the  contrary,  was  a  trespasser,  and  the  rule  that  a  railroad  com- 
pany owes  no  duty  to  a  trespasser,  whether  child  or  adult,  except 
to  refrain  from  knowingly  or  wilfully  injuring  him  after  discover- 
ing his  presence,  applies.  The  only  exception  to  this  rule,  so  far  as 
our  decisions  are  concerned,  is  found  in  the  so-called  "  turntable  " 
and  similar  cases ;  but  it  can  have  no  application  to  a  case  like  that 
at  bar.  The  doctrine  of  those  cases  is  founded  on  the  conduct  of 
the  owner  of  premises  in  keeping  thereon  unconcealed  and  unpro- 
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tected  dangerous  instrumentalities,  which  are  in  their  nature  alluring- 
and  attractive  to  children  of  tender  years.  From  such  conduct  on 
the  part  of  the  owner  of  the  premises,  the  law  implies  an  invitation 
to  infants  to  enter  thereon  for  the  purpose  of  amusing  themselves. 
But  this  court  has  declined  to  extend  that  doctrine  to  other  cases, 
and  it  has  been  strictly  limited  to  dangerous  machinery  and  instru- 
mentalities. Keefe  v,  M.  &  St.  P.  R'y  Co.,  21  Minn.  207, 18  Am.  Rep. 
393;  Mattson  v.  M.  &  N.  W.  R.  Co.,  (Minn.)  104  N.  W.  Rep.  443; 
Erickson  v,  G.  N.  R  y  Co.,  82  Minn.  60,  84  N.  W.  Rep.  462,  51  L.  R. 
A.  645,  83  Am.  St.  Rep.  410;  Stendal  v.  Boyd,  73  Minn.  53,  75  N. 
W.  Rep.  735,  42  L.  R.  A.  288,  y2,  Am.  St.  Rep.  597 ;  Haesley  v.  W, 
&  St.  P.  R'y  Co.,  46  Minn.  233,  48  N.  W.  Rep.  1023,  24  Am.  St. 
Rep.  220.  Deceased  was  not  lured  or  attracted  to  the  railroad  yards 
by  unprotected  machinery  or  other  dangerous  instrumentalities  kept 
thereon  by  defendant,  and  the  case  does  not  come  within  the  doc- 
trine of  the  "  Turntable  Cases." 

3.  There  was  no  error  in  the  charge  of  the  court  on  the  subject 
of  contributory  negligence.  From  what  has  been  said  on  the  other 
branch  of  the  case,  it  follows  that  defendant  was  not  required  to 
keep  a  lookout  for  trespassers,  nor  to  exercise  care  to  discover  their 
presence  upon  its  premises.  The  trial  court  correctly  said  to  the  jury 
that,  if  the  parents  of  deceased  sent  him  on  an  errand  on  the  opposite 
side  of  the  railroad  yards,  they  were  guilty  of  contributory  negli- 
gence. There  was  no  evidence  that  defendant's  employees  knew 
of  the  presence  of  deceased  on  the  track,  and  the  rule  of  wilful  and 
wanton  negligence  does  not  apply. 

This  disposes  of  all  the  assignments  of  error  requiring  especial 
attention  and  results  in  an  affirmance  of  the  order  appealed  from. 

Order  affirmed. 


CRANDALL  v.  MINNEAPOLIS,  ST.  P.,  ETC.,  R.  CO. 

Supreme  Court,  Minnesota,  December,  1905. 


CARRIER  AND  PASSENGER  —  VESTIBULE  DOORS  OPEN  — 
CHILD  FALLING  OFF  TRAIN.  —  Action  to  recover  damages  for 
personal  injuries  sustained  by  the  alleged  negligence  of  the  defendant  in 
failing  to  keep  the  vestibule  doors  at  the  rear  of  its  sleeping  car  closed 
between  stations.    Held: 

I.  The  defendant  was  not  bound  to  have  the  car  vestibuled ;  but,  having  done 
so,  it  could  not  lead  passengers  to  believe  that  the  doors  of  the  vestibule 
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would  be  kept  closed  between  stations,  and  then  negligently  leave  them 
open,  without  incurring  liability  to  a  passenger  injured  thereby. 
2.  Evidence  herein  is  sufficient  to  sustain  the  verdict  to  the  effect  that  the 
defendant  was  thus  negligent. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County. 

Action  by  Henry  Crandall  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed, 

A.  H.  Bright  and  Munn  &  Thygeson,  for  appellant. 

GiANTVALLEY  &  DoYLE,  for  respondent. 

Start,  Ch.  J.  —  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  minor  son  of  the  plaintiff  by  rea- 
son of  the  alleged  negligence  of  the  defendant,  in  that  the  vestibule 
doors  at  the  rear  end  of  its  train  were  left  open  between  stations  for 
an  unnecessary  length  of  time.  Verdict  for  plaintiff  in  the  sum  of 
$i,ooo.  The  defendant  made  a  motion  for  judgment  notwithstand- 
ing the  verdict,  which  was  denied.  Judgment  on  the  verdict,  and  the 
defendant  appealed  from  the  judgment. 

The  sole  question  presented  by  the  record  is  whether  the  evidence 
entitled  the  defendant  to  a  directed  verdict  in  its  favor,  for  the  rea- 
son that  there  was  no  evidence  of  negligence  on  its  part.  The  record 
discloses  evidence  tending  to  show:  That  the  boy,  who  was  only 
seven  years  old,  was  a  passenger  in  the  care  of  his  aunt  on  a  regular 
passenger  train  from  Boston  to  Minneapolis,  which  passed  over  the 
defendant's  railway  line  from  Sault  Ste.  Marie,  Mich,  (hereafter 
referred  to  as  the  Soo),  to  its  destination;  that  they  occupied  a 
sleeper  which  was  the  rear  car  in  the  train ;  that  the  rear  platform 
of  the  car  was  vestibuled,  with  a  door  on  each  side  thereof  and  a 
railing  at  the  rear ;  that  when  the  doors  were  opened  the  rear  plat- 
form was  substantially  the  same  as  the  platform  of  an  ordinary 
passenger  car,  but  when  they  were  closed  the  vestibule  was  a  safe 
place  for  passengers  to  ride  in;  that  on  this  car  the  doors  of  the 
vestibule  were  closed  between  stations  east  of  the  Soo,  and  passen- 
gers rode  in  it,  with  the  knowledge  of  the  employees  in  charge  of  the 
car;  that  during  the  forenoon  of  the  day  the  boy  was  injured  the 
aunt  went  with  him  upon  the  vestibuled  platform  several  times,  and 
observed  that  the  doors  were  closed,  and  in  response  to  her  inquiry 
whether  it  was  safe  foi  them  to  remain  there  she  was  assured  by 
the  porter  in  charge  of  the  car,  who  accompanied  it  throughout  the 
trip,  that  it  was,  as  everything  was  securely  fastened ;  that  when  the 
car  reached  the  Soo  at  about  five  o'clock  in  the  afternoon  it  stopped, 
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and  the  doors  of  the  vestibule  were  opened  for  the  purpose  of  per- 
mitting passengers  to  alight,  and  also  for  the  purpose  of  furnishing 
the  car  with  ice  and  supplies ;  that  when  the  train  left  the  Soo  the 
doors  were  left  open  until  the  brakeman,  commencing  at  the  front 
of  the  train,  would  arrive  at  the  rear  to  close  them ;  that  when  the 
train  had  gone  at  least  ten  miles  after  leaving  the  Soo  the  doors  were 
still  open,  which  fact  was  unknown  to  the  aunt,  who,  believing  that 
they  were  closed,  permitted  the  boy  to  go  out  upon  the  platform 
to  throw  away  a  bottle ;  that  he  did  not  return,  and  she  went  out  to 
look  for  him,  and  found  that  he  had  fallen  off,  and  that  the  doors 
were  open,  and,  further,  that  the  boy  was  injured  by  falling  from  the 
car. 

The  defendant  was  not  bound  to  have  the  car  vestibuled;  but, 
having  done  so,  it  could  not  by  acts  and  words  lead  its  passengers  to 
believe  that  the  doors  of  the  vestibule  would  be  ^ept  closed  between 
stations,  and  then  negligently  leave  them  open,  without  incurring 
liability  to  passengers  injured  thereby.  See  Sansom  v.  R'y  Co.,  iii 
Fed.  Rep.  887,  50  C.  C.  A.  53 ;  Bronson  v.  Oakes,  76  Fed.  Rep.  734, 
22  C.  C.  A.  520.  Whether  the  defendant  in  this  case  led  the  aunt 
to  believe  that  the  doors  would  be  kept  closed  between  stations, 
whether  it  negligently  kept  them  open  for  an  unreasonable  time  after 
the  train  left  the  Soo,  and  whether  such  alleged  negligence  was  the 
proximate  cause  of  the  boy's  injury,  clearly  were,  upon  the  evi- 
dence, questions  of  fact.  It  follows  that  the  defendant  was  not 
entitled  to  a  directed  verdict. 

Judgment  affirmed. 

WALTERS  V.  CHICAGO,  B.  &  Q.  R.  CO. 

Supreme  Court,  Nebraska,  October,  1905, 


INSURANCE  — RAILWAY  RELIEF  DEPARTMENT  — WAIVER  OF 
BENEFITS.  —  When  the  certificate  of  membership  in  a  railway  relief 
department  expressly  provides  that  the  indemnity  therein  provided  shall 
be  waived  or  forfeited  by  an  action  for  damages  against  the  railway  com- 
pany itself,  the  terms  of  the  contract,  and  not  the  general  rules  of  law 
relative  to  the  election  of  remedies,  will  determine  the  consequences  of 
such  an  election. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.    Department  No.  i.    Error  to  District 
Court,  Red  Willow  County. 
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Action  by  Mary  A.  Walters  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    AfRrmed. 

J.  F.  CoRDEAL,  C.  N,  Boyle,  and  Berge,  Morning  &  Ledwith^ 
for  plaintiff  in  error. 

W.  S.  Maclan,  J.  W.  Deweese,  and  F.  E.  Bishop,  for  defendant 
in  error. 

Ames,  C.  —  There  is  no  dispute  of  fact,  and  but  a  single  question 
of  law,  involved  in  this  case,  which  is  a  proceeding  in  error,  for 
the  reversal  of  a  judgment  for  the  defendant  in  the  District  Court. 
The  action  is  against  the  relief  or  insurance  department  of  the  de- 
fendant company  for  a  recovery  by  a  beneficiary  named  in  a  certifi- 
cate of  membership  on  account  of  the  accidental  death  of  a  mem- 
ber, and  was  submitted  at  the  trial  upon  a  stipulation  of  facts  of 
which  the  following  is  a  copy : 

*'  It  is  hereby  stipulated  and  agreed  by  and  between  the  plaintiff 
and  the  defendant  in  the  above-entitled  action :  i.  That  the  defend- 
ant, the  Chicago,  Burlington  &  Quincy  Railway  Company,  is  a 
corporation  duly  organized  and  existing  under  the  laws  of  the  State 
of  Iowa,  and  that  as  such  it  has  possession  and  control  of  the  lines 
of  railroad  formerly  owned  and  controlled  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  running  from  Chicago  through 
the  States  of  Illinois,  Iowa,  Nebraska,  and  elsewhere.  That  there 
exists  in  connection  with  said  railway  company  what  is  known  as 
the  Burlington  Voluntary  Relief  Department,  originally  organized 
by  the  employees  of,  and  in  connection  with,  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  and  that  the  defendant  railway  com- 
pany has  succeeded  to  all  the  obligations  and  liabilities  of  the  said 
railroad  company  in  connection  with  said  relief  department,  and 
is  responsible  for  any  and  all  obligations  and  liabilities  of  said  rail- 
road company  under  the  same  terms  and  conditions  of  contracts  of 
members  in  the  said  relief  department  as  they  exist  with  the  rail- 
road company.  2.  That  on  the  23d  day  of  September,  1897,  said 
Burlington  Relief  Department  issued  and  deliverecTto  one  Edward 
Walters  its  certificate  No.  40,991,  which  is  attached  hereto  as  a  part 
hereof,  marked  '  Exhibit  A.'  That  the  said  Edward  Walters  was 
a  member  of  the  Burlington  Voluntary  Relief  Department  in  good 
standing  at  the  time  of  his  death.  That  he  was  killed  by  an  engine 
and  cars  operated  by  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  while  an  employee  of  said  company,  on  the  6th  day  of 
October,  1898.  That  the  deceased  at  the  time  of  his  death  left  no 
widow  or  issue  or  father,  but  did  leave  surviving  him  his  mother. 
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the  plaintiff  herein,  as  his  beneficiary  under  the  terms  and  conditions 
of  his  membership  in  said  relief  department.  3.  That  imder  the 
contract  and  rules  and  regulations  governing  the  membership  of 
said  Edward  Walters  he  became  a  member  of  the  second  class, 
and  his  beneficiary  was  entitled  to  a  death  benefit  in  the  sum  of 
$500,  in  accordance  with  the  terms  of  said  contract  and  the  rules  and 
regulations  governing  his  membership.  4.  That  a  copy  of  the  regu- 
lations of  said  relief  department  is  attached  hereto,  marked  '  Exhibit 
B/  and  made  a  part  hereof.  That  the  certificate  of  membership  in 
said  relief  department  was  issued  to  said  Edward  Walters,  upon  an 
application  made  and  executed  by  him  in  the  form  as  prescribed 
by  section  33  of  the  regulations,  a  copy  of  which  application  is  hereto 
attached  and  made  a  part  hereof,  marked  *  Exhibit  C  5.  That 
the  plaintiff  was,  on  the  19th  day  of  June,  1899,  duly  appointed  ad- 
ministratrix of  the  estate  of  Edward  Walters,  deceased,  and  there- 
after, to  wit,  on  or  about  the  ist  day  of  March,  1900,  the  plaintiff, 
as  such  administratrix,  commenced  an  action  in  the  District  Court 
of  Greeley  county.  Neb.,  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  to  recover  the  sum  of  $5,000  as  damages  sus- 
tained on  account  of  the  death  of  her  said  son,  Edward  Walters. 
That  said  cause  was  removed  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  and  was  there  tried  on  its  merits. 
That  on  said  trial  it  was  pleaded  and  proved  by  the  defendant  that 
it  was  in  no  wise  responsible  or  liable  to  the  plaintiff  in  said  action 
in  damages  by  reason  of  the  death  of  the  said  Edward  Walters, 
and  on  the  24th  day  of  October,  1900,  judgment  was  duly  rendered 
in  said  action  in  favor  of  the  defendant  therein  and  against  the 
plaintiff  therein,  finally  and  conclusively  determining  and  adjudicat- 
ing that  the  said  defendant  was  not  responsible  or  liable  in  damages 
for  the  death  of  said  Edward  Walters,  and  that  the  plaintiff  had 
no  legal  right  to  recover  any  damages  whatever  from  defend- 
ant by  reason  of  his  death,  and  that  the  said  defendant  should 
go  hence  without  day  and  recover  of  the  plaintiff  therein  its 
costs  expended*  in  said  cause.  That  an  appeal  was  duly  taken 
from  said  judgment  by  the  plaintiff,  as  administratrix  of  the  es- 
tate of  Edward  Walters,  deceased,  to  the  Supreme  Court  of 
the  United  States,  and  on  or  about  the  14th  day  of  April,  1902, 
the  judgment  of  the  lower  court  was  affirmed  by  the  Supreme  Court 
of  the  United  States  (22  Sup.  Ct.  941),  and  a  judgment  on  mandate 
rendered  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska  against  the  plaintiff  for  costs  in  said  proceedings. 
That  said  judgment  has  never  been  vacated,  set  aside,  canceled,  or 
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modified  in  any  way,  and  still  stands  in  full  force  and  effect  as  a 
valid  adjudication  of  a  claim  of  plaintiff,  as  administratrix,  in  that 
proceeding  to  recover  damages  against  the  said  railroad  company. 

6.  No  judgment  for  damages  by  reason  of  the  death  of  said  Edward 
Walters  has  been  rendered  in  any  action  in  said  Federal  court,  or 
any  other  court,  against  the  defendant  and  in  favor  of  the  plaintiff. 

7.  That  no  demand  was  ever  made  by  this  plaintiff,  or  any  one  f9r 
her,  for  the  payment  of  the  death  benefit  provided  in  said  contract 
of  membership,  until  after  the  final  adjudication  of  the  said  action 
brought  by  the  administratrix  of  said  estate  for  damages  as  above  set 
forth,  and  no  death  benefit  has  ever  been  paid  by  the  defendant  com- 
pany or  its  successor,  on  account  of  the  death  of  said  Edward 
Walters." 

The  clause  in  the  regulations  of  the  department  mentioned  as 
Exhibit  B  in  the  foregoing  stipulation,  and  upon  which  the  defendant 
relies,  and  which  the  lower  court  adjudged  as  in  the  Circumstances 
of  the  case  a  sufficient  defense,  is  as  follows :  "  If  any  suit  shall  be 
brought  against  the  company,  or  any  other  company  associated  there- 
with as  aforesaid,  for  damages  arising  from  or  growing  out  of  injury 
or  death  occurring  to  a  member,  the  benefits  otherwise  payable  and 
all  obligations  of  the  relief  department  and  of  the  company  created 
by  the  membership  of  such  member  in  the  relief  fund  shall  thereupon 
be  forfeited,  without  any  declaration  or  other  act  by  the  relief  depart- 
ment or  the  company.  *  *  *"  The  ingenious  argument  of  counsel 
for  the  plaintiff  in  error,  succinctly  stated,  is  this :  It  is  a  settled  rule 
of  law,  established  by  the  decisions  of  this  and  many  other  courts, 
that  th^  doctrine  of  the  election  of  remedies  is  inapplicable  in  an  in- 
stance in  which  the  facts  alleged  or  the  nature  of  the  obligation  as- 
serted in  the  former  and  latter  suits  are  not  mutually  inconsistent. 
Hence,  it  is  argued,  using  the  circumstances  of  the  present  litigation 
for  an  illustration,  the  plaintiff  had  a  right  to  recover  either  from 
the  railway  company  or  from  the  relief  department  upon  the  facts 
which  are  agreed  in  the  stipulation  to  have  occurred,  and  the  single 
additional  fact  of  negligence  alleged  in  the  unsuccessful  suit  against 
the  former  is  supplemental  to,  but  in  no  respect  or  particular  incon- 
sistent with,  all  or  any  of  such  agreed  facts,  and  the  rule  is  invoked 
that  in  the  absence  of  such  inconsistence  one  is  not  barred  of  his 
real  remedy  merely  because  he  has  mistakenly  sought  the  use  of 
one  to  which  he  was  not  entitled  or  which  the  law  did  not  give  him. 
About  these  rules  of  law  there  is  no  dispute  or  doubt,  but  we  think 
that  the  argument  of  counsel  is  fallacious  and  that  they  are  inappli- 
cable to  this  case.  It  is  true,  and  has  been  held  by  this  court  in  cases 
Vol.  XIX  — 23 
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cited  by  counsel,  that  upon  the  happening  of  an  accidental  injury  or 
death  to  a  member,  for  which  his  certificate  provides  indemnity,  he 
or  his  beneficiary  has  an  election  whether  such  indemnity  shall  be 
demanded  from  the  relief  department,  or  whether  an  action  in  tort 
shall  be  prosecuted  against  the  railroad  company,  and  for  the  pur- 
pose of  determining  whether  such  an  election  has  been  made,  the 
rules  of  evidence  relative  to  the  general  doctrine  of  the  election  of 
remedies  are  applicable.  C,  B.  &  Q.  R.  R.  Co.  v.  Bigley,  (Neb.)  95. 
N.  W.  Rep.  344;  C,  B.  &  Q.  R.  R.  Co.  v.  Olson,  (Neb.)  97  N.  W. 
Rep.  831.  But  the  consequences  of  an  election  in  two  classes  of  cases 
may  be  very  different.  It  may  be  that  if  the  contract  sued  upon  had 
omitted  any  reference  to  such  consequences  the  position  of  counsel 
would  have  been  tenable ;  that  is  to  say,  if  the  railroad  company  and 
its  relief  department  are  substantially  identical,  and  the  certificate 
of  membership  had  simply  provided  indemnity  in  case  of  the  death 
of  the  deceased,  it  may  be  (we  do  not  decide)  that  an  unsuccessful* 
action  in  tort  would  not  have  barred  a  subsequent  suit  on  the  contract,, 
but  in  this  instance  the  regulations  which  are  a  part  of  the  contract 
expressly  covenant  that  an  action  in  tort  shall  operate  as  a  bar.  In 
the  absence  of  the  contract  no  suit  would  have  been  maintained 
against  the  relief  department  at  all,  and,  of  course,  none  can  now  be 
maintained  against  it,  except  such  as  the  contract  gives,  and  under 
such  circumstances  as  it  prescribes.  The  plaintiff  was  quite  as  much 
at  liberty  to  choose  whether  she  would  sue  the  railway  company  or 
the  relief  department  as  she  would  have  been  in  any  other  imaginable 
case ;  but  the  consequences  of  such  choice  are  to  be  determined,  not 
by  the  general  rules  of  law,  biit  by  the  terms  of  the  contract  by  which 
the  deceased  had  bound  himself  and  her. 

We  recommend,  therefore,  that  the  judgment  of  the  District  Court 
be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion,, 
it  is  ordered  that  the  judgment  of  the  District  Court  be  affirmed. 

CITY  OF  OMAHA  V.  KOCHEM. 

Supreme  Court,  Nebraska,  October,  1905. 


MUNICIPAL  CORPORATIONS  —  NOT  REQUIRED  TO  SEARCH  FOR 
DEFECTS  IN  WALK.  — i.  A  city  charged  with  the  duty  of  keeping 
its  streets  and  sidewalks  in  safe  condition  for  use  is  not  required  to 
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search  for  (fefects  therein,  where  there  is  no  reason  to  suppose  defects 
may  be  found. 

SAME  — NOTICE  OF  DEFECT.  — 2.  A  city  is  not  charged  with  implied 
notice  of  a  latent  defect  in  a  sidewalk,  producing  an  injury  to  a  person 
using  the  walk,  by  the  existence  of  a  defect  therein  of -a  different  character 
and  which  did  not  contribute  to  the  injury  in  any  manner. 

SAME.  —  3.  The  city  of  Omaha  must  use  ordinary  care  and  diligence  to  keep 
its  streets  and  sidewalks  in  reasonably  safe  condition  for  use  by  the 
public,  but  it  will  not  be  charged  with  implied  notice  of  a  latent  defect 
in  a  sidewalk  not  apparent  on  ordinary  inspection  until  such  time  or  the 
happening  of  such  event  as  would  challenge  the  attention  of  a  man  of 
ordinary  diligence  charged  with  a  like  duty  to  such  defect. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  —  Department  No.  2.  Error  to  Dis- 
trict Court,  Douglas  County. 

Action  by  Peter  Kochem  against  the  city  of  Omaha.  There  was  a 
'judgment  for  plaintiff,  and  defendant  brings  error.     Reversed. 

C.  C.  Wright,  W.  H.  Herdman,  and  A.  G.  Ellick,  for  plaintiff 
in  error. 

IsADOR  ZiEGLER  and  John  C.  Cowin,  for  defendant  in  error. 

DuFFiE,  C.  —  Peter  Kochem  brought  this  action  to  recover  from 
the  city  of  Omaha  damages  sustained  from  a  fall  occasioned  by  a 
defect  in  the  sidewalk  on  Cuming  street  in  said  city.  In  his  brief 
his  claim  is  set  forth  in  the  following  language :  "  Defendant  in 
error  on  January  2,  1903,  between  the  hours  of  4  and  5  o'clock  in 
the  afternoon,  while  walking  to  his  home  on  the  north  side  of  Cuming 
street  in  the  city  of  Omaha,  stepped  upon  the  cover  of  a  scuttle  hole 
that  was  partially  removed  from  said  hole  owing  to  the  want  of 
fasteners  which  would  have  held  jsaid  cover  firmly  in  its  placf, 
thereby  kicking  the  same  entirely  off  and  being  violently  precipitated 
into  the  excavation  directly  beneath.  By  reason  of  said  fall  he  sus- 
tained severe  bruises  to  his  head  and  leg,  several  ribs  being  fractured 
and  his  chest  wall  caved  in,  and  was  unable  to  perform  any  manual 
labor  for  nearly  four  months."  Judgment  went  in  favor  of  Kochem, 
and  the  city  has  prosecuted  error  to  this  court. 

The  errors  principally  relied  on  are :  That  the  evidence  is  insuffi- 
cient to  sustain  the  verdict,  in  that  the  city  had  no  actual  notice  of 
the  defective  condition  of  the  walk  and  that,  in  consequence  of  the 
defect  not  being  visible  on  ordinary  inspection,  the  city  cannot  be 
charged  with  implied  notice  of  the  defect;  and,  second,  a  claimed 
faulty  instruction  given  by  the  court. 

It  is  not  claimed  that  the  scuttle  hole  in  the  sidewalk  and  the  cover 
over  the  same  were  faulty  in  their  original  construction.    It  is  con* 


356  19  American  Negligence  Reports, 

ceded,  however,  that  the  iron  bolts  by  which  the  cover  was  fastened 
over  the  hole  and  which  extended  below  into  the  areaway  beneath, 
where  they  were  made  fast,  were  broken  two  or  three  weeks  previous 
to  the  accident,  and  that  in  consequence  the  cover  had  become  dis- 
placed on  several  occasions  prior  to  Kochem's  injury.  On  each  of 
these  occasions  the  cover  was  at  once  replaced  by  those  who  saw  it 
and  there  is  no  evidence  whatever  that  any  officer  of  the  city  had  any 
actual  knowledge  of  the  defect,  or  that  the  cover  had  become  dis- 
placed. It  might  further  be  stated  that  the  cement  walk  surround- 
ing the  scuttle  hole  had  become  worn  prior  to  the  breaking  of  the 
bolts,  and  there  was  some  evidence  to  the  effect  that  the  cover  would 
slip  on  account  of  such  wearing  away.  This  fact  seems  to  be  imma- 
terial, as  the  evidence  is  conclusive  that  the  accident  was  caused  by 
the  breaking  of  the  fasteners  underneath  the  cover  of  the  scuttle  hole, 
which  defect  could  not  be  seen  from  the  sidewalk.  In  order  to  see 
the  broken  rods  the  cover  would  have  to  be  lifted,  and  the  wearing 
away  of  the  cement  around  the  scuttle  hole  did  not  throw  the  cover 
above  the  sidewalk  or  show  any  imperfection  or  defect  which  would 
be  visible  to  one  passing  along  the  walk. 

The  third  instruction  of  the  court  is  in  the . following  language: 
"  3.  Negligence  is  the  gist  of  this  action,  and  the  burden  of  proving 
the  negligence  on  the  part  of  the  defendant  city,  as  alleged  in  plain- 
tiff's petition,  is  upon  the  plaintiff,  and  before  he  would  be  entitled  to 
recover  in  this  action  he  must  prove  the  negligence  so  alleged  in  his 
petition  on  the  part  of  said  defendant  by  a  fair  preponderance  of  the 
evidence,  and  in  this  case,  if  you  find  from  the  evidence  that  the 
said  scuttle  hole  in  controversy  was  constructed  in  such  manner  as 
was  considered  exercising  ordinary  reason  and  prudence,  ordinarily 
safe  to  persons  passing  along  and  over  the  same  using  ordinary  care 
and  diligence,  or  that  said  scuttle  hole  became  out  of  repair  and 
unsafe  and  defective  and  that  said  defendant  city  through  its  authori- 
ties had  no  knowledge  of  the  same,  and  that  such  defective  condition 
had  not  existed  a  sufficient  length  of  time  or  that  said  defective  con- 
dition existed  in  such  manner  that  by  the  exercise  of  ordinary  care 
and  diligence  the  said  defendant  city  could  not  have  known  it,  then 
and  in  that  event  said  defendant  city  would  not  be  liable,  and  your 
verdict  should  be  accordingly." 

The  foregoing  instruction  was  approved  by  this  court  in  City  of 
Lincoln  v.  Pirner,  59  Neb.  634,  81  N.  W.  Rep.  846,  and  relating 
thereto  the  court  used  the  following  language :  "  By  the  instruction 
quoted  the  jury  were  informed  in  unmistakable  terms  that,  if  the 
defective  condition  of  the  coal  hole  was  of  such  a  character  that  the 
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city  authorities  could  not  have  discovered  it  by  the  exercise  of  ordi- 
nary care,  the  city  would  not  be  liable.  In  other  words,  the  right  of 
the  plaintiff  to  a  verdict  in  her  favor  was,  by  the  fourth  instruction, 
made  to  depend  upon  the  accident  having  resulted  from  a  defect  in 
the  sidewalk  which  was  so  evident  and  open  to  view  that  actual 
knowledge  of  it  must  in  the  usual  course  of  events  have  reached  the 
agents  and  servants  of  the  city,  if  they  had  faithfully  performed  the 
duty  imposed  upon  them  by  law  in  seeing  that  the  public  streets  were 
safe  for  those  having  occasion  to  use  them.  The  jury,  following  the 
instructions  of  the  court,  could  not  have  found  for  the  plaintiff  with- 
out first  finding  that  the  defect  in  the  sidewalk  was  a  visible  defect, 
one  which  ought  to  have  been  discovered  and  remedied  by  the  city 
authorities  before  the  accident  happened.  The  conclusion  of  the 
jury  upon  this  point  is  a  just  one.  It  is  an  eminently  fair  deduction 
from  all  the  evidence  in  the  case." 

This  puts  the  court  upon  record  as  holding  that  where  the  defect 
is  latent,  not  visible  to  ordinary  inspection,  implied  notice  of  the 
defect  will  not  be  presumed  and  will  not  be  charged  against  the  city 
until  something  occurs  from  which  notice  may  be  presumed  or 
implied.  In  the  same  case,  at  page  638  of  59  Neb.,  page  846  of  81 
N.  W.  Rep.,  it  is  said :  "  The  action  being  grounded  on  negligence, 
the  test  of  liability  is,  whether  the  municipal  authorities  did  every- 
thing which,  under  the  circumstances,  ordinary  care  and  prudence 
required  them  to  do,  and  the  rule  is  that  an  omission  of  duty  is  not 
to  be  inferred  from  a  failure  to  search  for  defects  in  a  sidewalk 
where  there  is  no  reason  to  suppose  defects  may  be  found."  This 
holding  is  followed  in  Nothdurft  v.  City  of  Lincoln,  66  Neb.  430,  92 
N.  W.  Rep.  628,  96  N.  W.  Rep.  163,  and  in  that  case  it  was  further 
held  that  it  is  not  sufficient  to  show  notice  of  a  particular  defect  which 
is  different  in  kind  from,  and  in  no  way  relating  to,  the  one  that 
produced  the  injury  and  did  not  contribute  thereto  in  any  manner. 

The  rule  that  latent  defects  not  visible  on  ordinary  inspection  will 
not  charge  the  city  with  implied  notice  is  held  in  Cook  v.  City  of 
Anamosa,  66  Iowa,  427,  23  N.  W.  Rep.  907 ;  and  Duncan  v.  City  of 
Philadelphia,  (Pa.)  34  Atl.  Rep.  235,  51  Am.  St.  Rep.  780,  and 
Cooper  V,  City  of  Milwaukee,  (Wis.)  y2  N.  W.  Rep.  1130,  seem  in- 
clined to  the  same  view.  A  headnote  in  the  Iowa  case  is  in  the  fol- 
lowing language :  "  A  city  is  not  charged  with  notice  of  a  defect 
in  a  sidewalk  which  is  not  apparent  to  the  ordinary  abserver,  and 
whose  existence  is  not  known  to  the  inhabitants  of  the  city  generally." 
This  rule  is  broader  than  we  care  to  establish,  and  broader,  we  think, 
than  that  recognized  in  Anderson  v.  City  of  Albion,  64  Neb.  280,  89 
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N.  W.  Rep.  794.  In  a  city  the  size  of  Omaha  it  would  be  going  to 
great  lengths  to  say  that  the  city  should  not  be  charged  with  notice 
of  a  defect  in  its  streets  until  it  became  so  notorious  as  to  be  known 
throughout  the  city,  but  we  are  of  the  opinion  that  it  should  be  known 
to  more  than  those  who  occupy  the  premises  adjacent  to  the  street 
upon  which  the  defect  exists,  or  be  so  open  and  visible  that  ordinary 
inspection  and  ordinary  care  would  bring  it  to  the  knowledge  of  those 
in  charge  of  the  streets.  There  is  no  evidence  in  the  record  before 
us  that  any  one,  except  those  occupying  the  premises  in  the  imme- 
diate vicinity  of  the  sidewalk  where  the  accident  occurred,  had  any 
knowledge  that  the  cover  of  this  scuttle  hole  had  ever  become  dis- 
placed, unless  it  be  the  evidence  of  one  witness  who  testified  that  on 
one  occasion  about  a  week  previous  to  the  accident  he  saw  the  hole 
uncovered  and  a  traveler  along  the  sidewalk  immediately  replace  the 
cover.  The  occupant  of  the  premises  testified  that  he  saw  the  cover 
off  on  but  two  or  three  occasions,  and  a  fair  deduction  from  the  evi- 
dence is  that  during  the  two  or  three  weeks  previous  to  the  accident, 
and  while  the  fastenings  were  broken,  the  cover  was.  not  off  to  exceed 
a  half  dozen  times,  and  on  each  occasion  was  immediately  replaced. 
The  instructions  as  a  whole  fairly  presented  the  law  of  the  case,  but 
in  our  opinion  the  verdict  was  clearly  in  conflict  with  the  third  in- 
struction above  quoted,  and  is  not  supported  by  the  evidence. 

We  recommend  that  the  judgment  be  reversed,  and  the  cause 
remanded. 

Albert  and  Jackson,  CCy  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  is  reversed,  and  the  case  remanded. 


OMAHA  ST.  RY.  CO.  V.  BOESEN. 

Supreme  Court,  Nebraska,  October,  1905. 


CARRIER  AND  PASSENGER  —  DERAILMENT  OF  STREET  CAR  — 
BURDEN  OF  PROOF.  —  i.  In  an  action  against  a  street  railway  com- 
pany for  damages  for  injuries  sustained  by  one  of  its  passengers,  the 
burden  of  proof  on  the  question  of  negligence  does  not  shift  to  the 
defendant  upon  proof  that  the  injuries  resulted  from  a  derailment  of 
the  car. 

SAME  — PRESUMPTION  — EVIDENCE.  — 2.  In  such  a  case  a  presimip- 
tion  of  negligence  arises  from  the  fact  of  derailment;  but,  when  that 
presumption  is  met  by  evidence  which  makes  it  equally  probable  that  the 
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accident  was  not  due  to  negligence  on  the^art  of  the  defendant,  in  the 
absence  of  other  evidence  tending  to  establish  the  affirmative  of  the  issue, 
the  defendant  is  entitled  to  a  verdict. 

SAME  — COMPANY  NOT  AN  INSURER.  — 3.  A  street  railway  company 
is  not  an  insurer  of  its  passengers.  It  is  not  bound  to  do  everything  that 
can  be  done  to  insure  their  safety.  It  fulfills  its  obligations  in  that  regard 
when  it  exercises  the  utmost  skill,  diligence,  and  foresight  consistent 
with  the  practical  conduct  of  the  business  in  which  it  is  engaged. 

WITNESS  —  IMPEACHMENT.  —  4.  On  a  subsequent  trial  the  evidence  of 
a  deceased  witness,  taken  at  a  second  trial,  cannot  be  impeached  by  show- 
ing that  some  of  his  statements  on  the  witness  stand  at  the  first  trial  are 
inconsistent  therewith,  where,  upon  the  second  trial,  his  attention  was 
not  directed  to  such  statements,  and  he  was  given  no  opportunity  to 
explain  the  alleged  discrepancies.  ^ 

(Syllabus  by  the  Court) 

Commissioners'  Opinion.  Department  No.  2.  Error  to  District 
Court,  Douglas  County. 

Action  by  John  Boesen  against  the  Omaha  Street  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings 
€rror.    Reversed. 

See  94  N.  W.  Rep.  619. 

John  L.  Webster  and  W.  J.  Connell,  for  plaintiff  in  error. 

T.  W.  Blackburn  and  R.  S.  Horton,  for  defendant  in  error. 

Albert,  C.  —  This  is  an  action  wherein  the  plaintiff  seeks  to  re- 
cover for  personal  injuries  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  the  defendant.  It  is  alleged  in  the  petition  that, 
while  the  plaintiff  was  a  passenger  on  one  of  the  cars  operated  by  the 
defendant  on  its  street  railway,  such  car,  by  reason  of  certain  negli- 
gent acts  and  omissions  of  the  defendant,  was  derailed,  and  in  conse- 
quence the  plaintiff  was  throwfi  violently  therefrom,  and  thereby 
sustained  serious  and  permanent  bodily  injuries.  These  allegations 
are  put  in  issue  by  the  answer,  which  also  charges  the  plaintiff  with 
contributory  negligence.  The  reply  consists  of  a  general  denial.  A 
trial  of  the  issues  resulted  in  a  verdict  and  judgment  for  plaintiff. 
The  defendant  brings  error. 

The  court  instructed  the  jury  that  if  they  found  that  the  car  was 
derailed,  and  that  in  consequence  the  plaintiff  was  thrown  from  the 
car  and  injured,  it  devolved  upon  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  injuries  were  not  due  in  any 
degree  to  a  failure  on  the  part  of  the  defendant  to  exercise  the  utmost 
care,  diligence,  and  foresight  for  the  safety  of  its  passengers.  It 
would  seem  that  the  theory  of  the  court  that  the  burden  of  proof  oa 
the  question  of  negligence  shifted  to  the  defendant  upon  a  showing 
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that  the  plaintiff  was  injured  in  consequence  of  a  derailment  of  the 
car  is  erroneous.  Section  3,  art.  i,  c.  72,  Comp.  St.  1903,  which 
charges  railroad  companies  with  liability  for  all  damages  inflicted 
upon  the  persons  of  their  passengers  while  being  transported  over 
their  roads,  except  when  the  injury  arises  from  the  criminal  negli- 
gence of  the  person  injured,  has  no  application  to  street  railways. 
Lincoln  St.  Ry.  Co.  v.  McClellan,  54  Neb.  672,  74  N.  W.  Rep.  1074, 
69  Am.  St.  Rep.  736.  The  latter  class  of  carriers  are  liable  only 
when  such  injuries  are  traceable  to  some  negligent  act  or  omission 
on  their  part.  Negligence  is  the  gist  of  the  action,  and  the  plaintiff 
holds  the  affirmativie,  which  he  must  establish  by  a  preponderance  of 
the  evidence.  Proof  of  the  accident  is  not  direct  proof  of  negligence. 
The  accident  is  a  mere  collateral  fact,  but  one  so  commonly  associ- 
ated with  the  lack  of  due  care  that,  when  proved,  it  raises  a  strong 
probability,  amounting  to  presumption,  of  negligence.  But  when  the 
proof  of  such  accident  is  met  by  proof  of  other  facts  and  circum- 
stances, making  it  equally  probable  that  it  was  the  result  of  causes 
wholly  beyond  the  control  of  the  defendant,  and  which  no  human, 
skill  and  foresight  could  have  guarded  against  or  prevented,  one 
probability  offsets  the  other,  and  the  affirmative  of  the  issue,  in  the 
absence  of  other  evidence  tending  to  establish  it,  stands,  just  as  it 
stood  at  the  beginning  of  the  controversy,  not  proved.  As  was  said 
by  Commissioner  Ames,  in  Rupp  v,  Sarpy  County,  (Neb.)  98  N.  W. 
Rep.  1042 :  "  The  burden  of  sustaining  the  affirmative  of  an  issue 
does  not  shift  the  progress  of  a  trial,  but  is  upon  the  party  alleging 
the  facts  constituting  the  issue,  and  remains  there  until  the  end." 

The  charge  of  the  court  is  also  open  to  the  further  criticism  that 
it  imposed  upon  the  defendant  too  high  a  degree  of  care.  A  street 
railway  company  is  not  bound  "  to  exercise  the  utmost  care,  dili- 
gence, and  foresight  for  the  safety  of  its  passengers."  In  no  case 
should  such  carriers  be  held  to  a  higher  degree  of  care  than  is  con- 
sistent with  the  practical  conduct  of  its  business.  While  the  precise 
point  was  not  under  consideration  at  the  time,  this  court  recognized 
the  justice  of  the  qualification  just  suggested  in  Lincoln  St.  Ry.  Co. 
V,  McClellan,  supra.  In  Johnson  v,  Seattle  Electric  Co.,  35  Wash. 
382,  yj  Pac.  Rep.  677,  the  court  said:  "While  the  jury  are  told 
that  a  common  carrier  is  not  an  insurer  of  the  lives  and  limbs  of  its 
passengers,  yet  they  are  told  that  it  is  liable  if  it  has  not  done  every- 
thing that  could  have  been  done  to  insure  their  safety.  The  rule  is 
not  so  onerous  as  this.  There  are  many  things  that  a  carrier  could 
do,  which  would  conduce  to  the  safety  of  its  passengers,  but  which 
it  is  Hot  required  to  do,  simply  because  the  practical  prosecution  of 
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the  business  will  not  permit  of  it.  The  carrier  could,  for  example^ 
by  simply  increasing  its  force  of  attendants,  reduce  to  a  minimum 
the  happening  of  accidents  like  the  one  complained  of  here ;  but  this» 
simple  as  the  remedy  may  seem,  might  so  increase  the  cost  of  opera- 
tion as  to  compel  the  abandonment  of  the  business.  Hence  the  car- 
rier cannot  be  held  bound  to  do  everything  that  can  be  done  to  insure 
the  safety  of  its  passengers,  but  only  to  the  highest  degree  of  care 
consistent  with  the  practical  conduct  of  its  business.  The  measure 
of  duty  as  laid  down  by  the  trial  court  was  more  than  the  law  requires 
of  the  carrier,  and  for  that  reason  erroneous."  To  the  same  effect 
are  the  following:  West  Chicago  St.  R'y  Co.  v.  Winters,  107  111. 
App.  221 ;  Chicago  Union  Traction  Co.  v,  Mommsen,  107  111.  App. 
353 ;  Palmer  v,  Warren  St.  Ry.  Co.,  206  Pa.  St.  574,  56  Atl.  Rep. 
49,  63  L.  R.  A.  507 ;  Fitch  v.  Traction  Co.,  124  Iowa,  665,  100  N.  W. 
Rep.  618;  Ind.,  etc.,  Ry.  Co.  v.  Horst,  93  U.  S.  291,  7  Am.  Neg- 
Cas.  331. 

The  defendant  asked  the  court  to  instruct  the  jury  to  the  effect 
that,  although  they  found  that  the  car  was  derailed,  yet  if  they  found 
that,  at  the  time  and  place  of  the  accident,  the  car  and  track  were  in 
good  order  and  condition,  and  without  defect  or  imperfection,  the 
presumption  arising  from  the  derailment  of  the  car  would  be  thereby 
overcome.  It  was  not  error  to  refuse  this  instruction  because  it 
ignores  the  inference  of  negligence  in  the  operation  of  the  car,  which 
the  jury  might  legitimately  draw  from  the  fact  of  derailment. 

This  case  has  been  tried  in  the  District  Court  six  times.  A  wit- 
ness, who  had  testified  at  the  first  and  second  trial,  died  before  the 
last  trial.  The  testimony  of  the  witness  taken  at  the  second  trial  was 
received  on  behalf  of  the  plaintiff  at  the  last  trial  of  the  case.  For 
the  purpose  of  impeachment,  the  defendant  offered  certain  portions 
of  the  evidence  of  the  same  witness,  given  at  the  first  trial.  The  offer 
was  rejected,  and  its  rejection  is  now  assigned  as  error.  It  does  not 
appear  that  any  attempt  was  made  at  the  second  trial  to  lay  a  fotmda- 
tion  for  the  impeachment  of  the  witness  by  calling  his  attention  to 
the  alleged  inconsistent  statements  or  otherwise.  The  evidence 
offered  was  not,  under  the  circumstances,  admissible  for  the  purpose 
of  impeachment,  Jones  on  Evidence,  vol.  3,  sec.  851 ;  Ayers  v,  Wat- 
son, 132  U.  S.  394,  10  Sup.  Ct.  116. 

There  is  some  question  whether  the  defendant  is  in  a  position  to 
complain  of  that  portion  of  the  charge  in  regard  to  the  degree  of  care 
required  of  a  carrier  of  passengers ;  but,  as  the  judgment  must  be 
reversed  for  the  error  in  the  charge  with  respect  to  the  degree  of 
proof  necessary  to  rebut  the  presumption  of  negligence  arising  from 
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the  derailment  of  the  car  and  consequent  injury  to  the  plaintiff,  we 
have  not  gone  into  that  question. 

It  is  recommended  that  the  judgment  of  the  District  Court  be  re- 
versed, and  the  cause  remanded. 

DuFFiE  and  Jackson,  CC,  concur. 

Per  Curiam,  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law, 

HoLCOMB,  C.  J.,  not  sitting. 

HUBLER  V.  JOHNSON-McLAIN  CO. 

Supreme  Court,  Nebraska,  November,  1905. 


MASTER  AND  SERVANT  — RIP  SAW  INJURING  EMPLOYEE  RE- 
MOVING SAWDUST.  —  I.  In  an  action  for  personal  injuries,  where 
the  plaintiff  is  charged  with  contributory  negligence,  evidence  of  an  un- 
founded belief  on  his  part  as  to  a  condition  which  caused  the  injuries  is 
immaterial,  where  it  appears  that  he  might  have  known,  and  that  a  due 
regard  for  his  own  safety  required  him  to  know  the  truth. 

SAME — EVIDENCE.  —  2.  Evidence  examined,  and  held,  that  a  motion  to 
direct  a  verdict  against  the  plaintiff  was  properly  sustained. 
(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  i.  Error  to  District 
Court,  Douglas  County. 

Action  by  Robert  Hubler  against  the  Johnson-McLain  Company. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error. 
AKrmed, 

Cooper  ^  Dunn,  for  plaintiff  in  error. 

Wharton,  Baird  &  Sons  and  T.  J.  Mahoney,  for  defendant  in 
error. 

Albert,  C.  —  While  the  plaintiff  was  in  the  employ  of  the  defend- 
ant and  at  work  in  its  planing  mill,  his  hand  was  lacerated  and 
maimed  by  a  saw  in  use  in  the  mill,  and  this  action  was  brought  by 
him  to  recover  damages  therefor,  on  the  theory  that  his  injuries  were 
the  result  of  negligence  on  the  part  of  the  defendant.  When  the 
plaintiff  rested,  the  court  directed  a  verdict  against  him.  Judgment 
was  given  accordingly. 

The  evidence  shows  that  the  injuries  were  inflicted  by  a  rip  saw, 
V'hich  was  a  part  of  the  machinery  of  the  mill.  This  saw  was  about 
two  feet  in  diameter,  and  was  placed  at  the  center  of  a  platform 
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extending  north  and  south  six  feet  and  east  and  west  three  and  one- 
half  feet.     The  platform  was  attached  to  a  framework  at  the  ends 
and  sides,  consisting  of  pieces  about  four  inches  wide.     About  mid- 
way between  the  ends  and  midway  between  the  sides  of  the  platform 
there  was  a  groove  or  opening,  extending  parallel  with  the  sides  of 
the  table,  through  which  the  saw  projected  some  inches  above  the 
platform.     Immediately  under  the  framework  of  the  platform  was 
another  framework,  of  about  the  same  length  and  width,  and  with 
like  side  and  end  pieces,  but  differing  from  the  former,  in  that  a 
piece  extended  north  and  south  from  one  end  to  the  other,  about 
midway  between  the  sides.    The  shaft  on  which  the  saw  hung  was 
attached  to  this  piece.    The  platform  was  movable,  and  by  raising 
or  lowering  it  the  height  of  the  saw  about  it  could  be  adjusted  to 
the  thickness  of  the  lumber  to  be  cut.    When  the  maximum  height 
was  desired,  the  platform  was  lowered  until  the  end  and  side  pieces 
of  its  framework  rested  on  the  corresponding  end  and  side  pieces  of 
the  frame  below.    At  the  time  of  the  accident,  the  defendant's  fore- 
man, the  sawyer,  who  operated  the  rip  saw,  and  the  plaintiff,  who 
appears  to  have  been  employed  only  to  carry  lumber  to  and  from 
this  saw  and  the  planing  machine,  were  at  work  about  the  rip  saw. 
A  new  saw  had  been  put  in,  and  a  piece  of  lumber  was  placed  upon 
the  platform  to  be  sawed,  the  saw  set  in  motion  and  the  lumber  cut 
a  few  inches,  when  it  was  discovered  that  the  platform  should  be 
lowered  to  accommodate  the  cutting  height  of  the  saw  to  the  thick- 
ness of  the  lumber.    The  lumber  was  removed,  and,  without  stopping 
the  saw,  an  attempt  was  made  to  lower  the  platform.     It  was  dis- 
covered that  sawdust  had  accumulated  on  the  framework  below,  so 
that  the  platform  could  not  be  lowered  as  required.    The  foreman 
then  ordered  the  sawdust  removed.    It  was  not  quite  clear  that  this 
order  was  directed  to  the  plaintiff,  and  it  appears  from  his  testimony 
that  the  removal  of  the  sawdust  was  not  within  the  scope  of  his 
employment.    But  assuming,  as  we  do  for  present  purposes,  that  the 
order  was  directed  to  him,  the  plaintiff  proceeded  to  execute  it,  and 
while  thus  engaged  his  hand  came  in  contact  with  the  moving  saw, 
and  as  a  result  he  received  the  injuries  in  question.    The  plaintiff 
had  been  employed  about  this  machine  some  five  or  six  weeks  pre- 
ceding the  accident,  and  had  been  employed  about  the  mill  on  former 
occasions,  in  all  about  six  months.     His  testimony  shows  that  he 
knew  the  saw  was  in  motion  when  the  order  was  given,  and  that  he 
neither  heard  nor  saw  anything  to  indicate  that  it  was  to  be  stopped, 
or  had  been  stopped,  up  to  the  time  of  the  accident. 

It  is  insisted  that  the  facts  stated  bring  this  case  within  a  rule 
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stated  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  McCarty,  49  Neb.  475,  68 
N.  W.  Rep.  633,  which  is  as  follows :  "  When  a  master  gives  a  ser- 
vant  a  command  requiring  the  doing  of  an  act  not  within  the  usual 
scope  of  the  servant's  duty,  which  must  be  performed  at  once,  or  not 
at  all,  without  opportunity  for  deliberation,  the  servant  is  not  charged 
with  contributory  negligence,  even  though  there  may  have  been 
danger  apparent  to  him  in  the  performance  of  the  act,  unless  the 
danger  was  so  patent  that  a  prudent  man  would  not  have  obeyed.'^ 
The  two  cases  are  hardly  parallel.  In  that  case  the  order  to  the 
employee,  who  was  a  common  laborer,  was  to  board  a  moving  train. 
It  was  one  that  had  to  obeyed  instantly,  if  at  all,  and  left  no  oppor- 
tunity for  deliberation.  It  required  the  employee  to  perform  the  act 
dangerous  in  itself,  under  the  circumstances  shown  in  the  case,  and 
obedience  to  it  involved  grave  risk  to  the  employee  in  spite  of.  all 
precautions  he  could  take  for  his  own  safety.  In  the  case  at  bar, 
the  precise  act  ordered  was  not  of  itself  dangerous.  It  involved  no 
risk  of  any  consequence  to  one  knowing  the  position  of  the  saw  and 
that  it  was  in  motion,  and  acting  with  due  regard  for  his  own  safety. 
The  order  was  not  like  that  in  the  other  case,  which  had  to  be  obeyed 
instantly,  if  at  all,  but  allowed  time  for  deliberation  and  the  taking 
of  due  precautions  by  the  employee  to  g^ard  against  injury.  The 
plaintiff  knew  the  position  of  the  saw,  and  that  it  was  in  motion  when 
the  order  was  g^ven.  His  evidence  shows  no  reason  for  a  belief  on 
his  part  that  it  had  been  stopped.  As  a  reasonable  being  of  mature 
years,  he  must  have  known  the  danger  of  coming  in  contact  with  it. 
Although  within  a  few  inches  of  the  saw,  and  in  a  position  where, 
by  the  slightest  effort,  he  might  have  seen  and  known  whether  the 
saw  was  in  motion,  he  did  not  look,  and  seems  to  have  taken  no  steps, 
whatever  to  inform  himself.  The  answer  charges  the  plaintiff  with 
contributory  negligence.  As  was  said  in  the  case  just  cited :  "  The 
test  of  contributory  negligence  in  such  cases,  as  in  others,  is  whether 
the  servant,  in  obeying,  conducts  himself  as  a  man  of  ordinary  pru- 
dence would  conduct  himself  under  the  circumstances."  Tested  by 
that  rule,  the  facts  disclosed  by  plaintiff's  own  testimony  show,  in 
our  opinion,  such  a  degree  of  negligence  on  his  part  as  to  preclude  a 
recovery,  and  that  the  court  properly  directed  a  verdict  against  him. 
Complaint  is  made  because  the  court  excluded  testimony  offered 
on  behalf  of  the  plaintiff,  to  the  effect  that  it  was  customary  to  stop 
the  saw  while  adjusting  the  platform.  It  is  not  claimed  that  the 
plaintiff  was  aware  of  any  such  custom.  On  the  contrary,  his  own 
evidence  shows  that  he  did  not  remember  ever  having  seen  the  plat- 
form adjusted,  save  on  this  particular  occasion.     The  evidence  was 
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offered  for  the  purpose  of  showing  negfigence  on  the  pare  of  the 
defendant.  But,  while  we  do  not  pass  upon  that  question,  we  may 
assume  for  present  purposes  that  negligence  on  the  part  of  the  de- 
fendant is  conclusively  established,  and  yet  the  plaintiff  is  not  entitled 
to  recover  because  his  own  negligence,  as  it  appears  to  us,  was  the 
proximate  cause  of  his  injury. 

Complaint  is  also  made  because  the  court  excluded  certain  evi- 
dence tending  to  show  that  the  light  in  the  room  where  the  saw  was 
operated  was  insufficient.  The  evidence  would  not  have  saved  the 
case  had  it  been  admitted,  because  the  only  reasonable  inference  to 
be  drawn  from  the  plaintiff's  testimony  is  that  he  could  have  seen  the 
saw  had  he  looked  for  it,  and  that  he  failed  to  see  it  simply  because 
he  failed  to  look.  If  there  was  any  error  in  the  exclusion  of  this 
testimony,  it  was  error  without  prejudice. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  state  what  his  belief  was  at  the  time  of  the  accident,  as 
to  whether  the  saw  was  in  motion  or  not.  His  mere  unfounded 
belief  as  to  a  condition  which  caused  the  injury  is  wholly  immaterial 
where  it  appears  that  he  might  have  known,  and  that  a  due  regard 
for  his  own  safety  required  him  to  know  the  truth.  To  act  upon  such 
a  belief  in  the  face  of  the  facts  and  circumstances  within  his  knowl- 
edge would  of  itself  be  negligence. 

The  further  complaint  is  made  that  the  court  refused  to  permit 
the  plaintiff  to  read  certain  porticms  of  a  deposition  of  a  witness  taken 
and  filed  on  behalf  of  the  defendant.  Without  going  into  other  mat- 
ters urged  in  justification  of  the  ruling  on  this  point,  it  will  suffice 
to  say  that  the  evidence  offered  tended  to  prove  nothing  which  we 
have  not  assumed  in  the  discussion  of  this  case,  and  nothing  which, 
had  it  been  admitted,  could  have  changed  the  result. 

It  is  recommended  that  the  judgment  of  the  District  Court  be 
affirmed. 

DuFFiE  and  Jackson,  CC,  concur. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  District  Court  is  affirmed. 
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BEVARD  V.  LINCOLN  TRACTION  CO. 

Supreme  Court,  Nebraska,  November,  1905. 


STREET  CAR  —  CARRIER  AND  PASSENGER  —  FRIGHTENED  PAS- 
SENGER JUMPING  OFF  CAR.  — I.  In  order  to  render  a  street  rail- 
way company  liable  for  injuries  received  by  a  person  traveling  upon  one 
of  its  cars,  the  negligence  of  its  servants,  either  alone  or  in  concurrence 
with  the  negligence  or  wrongful  act  of  other  persons,  must  be  the 
proximate  cause  of  the  injuries. 

SAME  — TORT  OF  STRANGER  —  TORPEDOES  PLACED  ON  TRACK. 
—  2.  The  wrongful  act  of  a  stranger  is  not  sufficient  to  make  it  liable, 
unless  it  might  reasonably  have  been  foreseen  and  guarded  against  by 
the  carrier. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  i.  Error  to  District 
G)urt,  Lancaster  County. 

Action  by  Hanna  Bevard  against  the  Lincoln  Traction  Company. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error. 
Aihrmed. 

Frederick  Shepherd,  for  plaintiff  in  error. 

Clark  &  Allen,  for  defendant  in  error. 

Letton,  C.  —  This  is  an  action  for  negligence  against  the  defend- 
ant as  a  common  carrier  of  passengers.  The  material  allegations  of 
the  plaintiff's  petition  are  that  on  the  4th  of  July,  1903,  "  the  plaintiff 
was  a  passenger  on  the  city-bound  car  over  the  last  particularly  de- 
scribed track,  and,  having  paid  her  fare,  was,  without  negligence  or 
fault  on  her  part,  seated  in  a.  regular  seat  provided  for  passengers, 
on  the  right-hand  side  of  said  car ;  that  at  about  the  corner  of  F  and 
Seventeenth  streets,  about  as  the  car  was  rounding  a  curve,  there 
was  an  explosion  under  the  same,  caused  by  the  wheel  coming  in 
contact  with  an  explosive  on  the  rail,  whereby  the  trap  in  the  floor 
of  the  car  was  forced  up  and  open  at  the  side  and  close  to  the  plain- 
tiff, and  flame  and  smoke  came  through  from  beneath  with  such 
suddenness  and  in  such  quantity  as  to  terrify  and  bewilder  plaintiff 
and  benumb  her  faculties,  and  plaintiff,  wholly  without 'negligence 
on  her  part,  but  involuntarily  and  unavoidably,  started  to  her  feet  in 
the  instinct  of  self-preservation,  and  by  the  motion  of  the  car,  and  by 
reason  of  the  said  involuntary  and  unavoidable  start,  was  instantly 
thrown  to  the  pavement,  striking  on  her  head  and  left  shoulder,  and 
sustaining  painful  and  permanent  injuries  of  the  nature  and  extent 
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hereinafter  shown ;  that  the  day  on  which  the  said  accident  occurred 
was  a  national  holiday,  and  that  during  all  of  said  day/ and  all  over 
the  system  of  the  defendant,  its  cars  were  constantly  exploding  tor- 
pedoes and  other  explosives  placed  on  the  rails  for  the  purpose  of 
making  noise,  and  that  the  defendant  knew  this,  and  had  notice  of 
the  danger  to  the  plaintiff  and  to  its  other  passengers  at  the  time  and 
place  above  mentioned;  that  the  defendant  provided  no  broom  or 
sweep  to  said  car  so  as  to  'have  removed  any  explosive  matter  from 
the  rail ;  that  the  defendant  failed  to  provide  a  floor  to  said  car  of 
sufficient  strength  and  construction  to  prevent  the  said  trap  from  fly- 
ing up  and  open,  and  so  endangering  plaintiiff  in  the  manner  de- 
scribed ;  that  defendant  did  not  provide  any  watchman  or  guards  ta 
prevent  the  explosive  from  being  placed  upon  the  rail,  and  that  it 
did  not  provide  any  guard  rail  or  other  means  to  keep  plaintiff  upon 
the  car ;  and  that  in  all  of  these  respects  defendant  was  negligent."" 
The  defendant  filed  a  general  denial,  and  also  pleaded  contributory 
negligence  on  the  part  of  the  plaintiff.  At  the  close  of  the  testimony 
the  defendant  moved  the  court  to  direct  a  verdict  in  its  favor,  which 
was  done,  and  the  case  dismissed. 

The  evidence  shows  that  the  plaintiff,  who  is  a  single  woman 
forty-nine  years  old,  and  residing  in  the  city  of  Lincoln,  had  gone 
to  the  suburb  of  Normal  on  the  cars  of  the  defendant  company  about 
two  or  three  o'clock  in  the  afternoon ;  that  there  were  many  explo- 
sions upon  the  rail,  apparently  of  torpedoes,  as  she  went  out;  that 
she  returned  about  ten  o'clock  at  night  upon  one  of  the  cars  of  the 
defendant,  taking  the  front  seat  on  the  right-hand  side  of  the  car, 
a  little  in  front  of  the  trucks.  The  car  was  an  open  one,  with  a  guard 
rail  on  one  side ;  the  other  side  being  left  open  for  access  and  egress. 
On  the  way.  home,  and  at  or  near  the  curve  at  the  comer  of  Seven- 
teenth and  F  streets,  the  plaintiff  testifies  that  a  violent  explosion 
took  place  upon  the  track,  and  smoke  and  flame  came  up  around  the 
seat,  and  around  a  trap  door  which  was  situated  just  back  of  the 
plaintiff's  seat,  tiy  which  she  was  greatly  frightened  and  alarmed. 
She  testifies  that  she  jumped  to  her  feet,  and  the  next  thing  she  knew 
she  was  upon  the  pavement.  There  were  several  other  passengers 
upon  the  car  who  testified  as  to  the  violence  of  the  explosion,  and 
that  it  startled  them,  but  no  one  except  the  plaintiff  rose  to  his  feet 
until  after  the  car  stopped.  One  of  the  passengers  testified  that  the 
plaintiff  rose  to  her  feet,  hesitated  a  moment,  and  then  jumped  off 
the  car,  and  that  the  conductor  called  to  her  not  to  jump.  The  car 
stopped  almost  immediately,  and  the  plaintiff  was  picked  up  and  was 
taken  to  her  home.     It  appears  that  during  the  day  the  company  had 
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been  much  annoyed  in  the  business  part  of  the  city,  about  six  or 
eight  blocks  from  this  point,  by  the  placing  of  torpedoes  and  other 
explosives  upon  the  track  by  boys  and  men,  and  that  its  manager  had 
attempted  to  put  a  stop  to  this  by  requestihg  individuals  to  desist, 
by  appealing  to  the  police  for  protection,  and  upon  one  line  of  fasten- 
ing gunny  sacks  in  front  of  the  car  wheels  in  such  a  manner  as  to 
brush  the  explosives  off  the  rails.  This,  however,  proved  ineffectual, 
by  reason  of  boys  and  men  running  up  and  cutting  the  sacks  off  while 
the  motorman  and  conductor  were  engaged.  The  manager  of  the 
company  testifies  that  there  were  no  explosions  during  the  day  upon 
the  tracks  on  that  part  of  the  line  where  the  accident  occurred,  while 
two  residents  of  that  locality  testified  that  there  were  many  small 
explosions  during  the  afternoon  near  this  point;  one  of  these  wit- 
nesses testifying  that  there  was  a  much  louder  explosion  than  any 
of  the  others  late  in  the  evening  after  he  had  gone  to  bed,  sufficiently 
loud  to  wake  him  up  and  make  him  get  up  and  go  to  the  window. 
There  is  no  evidence  of  any  explosion  either  at  this  point  or  else- 
where during  the  day  of  the  volume  of  sound  of  this  one,  or  causing 
smoke  or  flame  within  the  car  such  as  this  one  caused. 

The  plaintiff  bases  her  right  to  recover  upon  the  general  principle 
that  a  street  railway  company  is  a  common  carrier  of  passengers, 
and  therefore  bound  to  exercise  extraordinary  care  and  the  utmost 
skill,  diligence,  and  human  foresight,  and  are  liable  for  the  slightest 
negligence.  It  is  argued  that  the  defendant,  though  knowing  the 
likelihood  of  dynamite  and  explosives  being  placed  upon  the  track, 
did  nothing  to  protect  the  passengers ;  that  it  did  not  patrol  the  track, 
nor  provide  a  sweep,  nor  fasten  down  the  trap  in  the  floor  of  the  car ; 
and  that  any  one  of  these  precautions  would  have  prevented  the  in- 
jury to  the  plaintiff.  The  principles  thus  asserted  as  governing  the 
liability  of  street  railway  companies  to  their  passengers  are  undoubt- 
edly the  law  in  this  Statp,  and  this  is  conceded  by  the  defendant.  If 
the  defendant  had,  in  the  exercise  of  the  greatest  care,  reasonable 
ground  to  believe  that  violent  explosions  would  occur  such  as  were 
liable  to  frighten  its  passengers  to  such  a  degree  that  under  the  in- 
fluence of  a  temporary  loss  of  self-control  thus  caused  the  operation 
of  the  car  might  cause  them  injury,  it  would  be  negligence  upon  the 
part  of  the  company  to  omit  to  take  all  reasonable  precautions  to 
protect  its  passengers  against  the  probability  of  such  injury. 

The  carrier,  however,  is  not  an  insurer  against  accidents,  and  while 
it  is  liable  for  the  concurrent  negligence  of  its  servants  and  third 
parties,  or  the  negligence  of  its  servants  in  combination  with  the 
torts  of  third  parties  which  result  in  personal  injuries  to  passengers. 
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ytt  it  is  only  liable  when  its  servants  have  been  guilty  of  negligence. 
The  element  of  negligence  on  its  part  or  on  the  part  of  its  servants 
must  exist.  The  wrongful  act  of  a  third  party  alone  is  not  sufficient 
to  make  it  liable.  If  the  fact  that  an  explosion  of  the  violence  of 
that  which  frightened  the  plaintiff  could  reasonably  have  been  fore- 
seen by  the  carrier  as  one  of  the  incidents  liable  to  occur  during  her 
transportation,  it  would  have  been  guilty  of  negligence  in  failing  to 
protect  her  against  liability  to  suffer  any  personal  injuries  of  which 
it  might  be  the  proximate  cause,  but  so  far  as  the  evidence  shows 
such  explosions  as  had  occurred  during  the  day,  though  annoying, 
were  petty  in  their  nature  compared  to  this,  and  not  such  as  might 
reasonably  cause  the  carrier  to  anticipate  one  of  such  great  violence. 
Even  against  such  petty  explosions,  however,  the  evidence  shows 
that  the  carrier  had  appealed  for  police  protection,  and  that  from 
the  number  of  miles  of  track  which  it  was  operating  it  was  impossible 
for  it  to  procure  men  enough  to  patrol  the  same.  The  plaintiff 
a3serts  that  the  defendant,  by  the  use  of  sweeps  extending  in  front 
of  each  truck,  might  have  removed  explosives  from  the  rail,  but  the 
evidence  shows  that  it  would  take  from  two  to  three  hours  to  equip 
each  car  with  sweeps,  and  that  in  the  summer  time  their  use  pro- 
duced such  a  cloud  of  dust  as  to  make  it  almost  impossible  to  carry 
passengers.  So  far  as  the  evidence  shows,  an  explosion  of  the  vio- 
lence of  the  one  complained  of  was  unprecedented  in  the  operation  of 
the  defendant's  railway,  and  it  had  no  reasonable  grounds  to  antici- 
pate the  occurrence  of  the  same.  The  act  was  the  wrongful  act  of 
third  parties,  over  whom  it  had  no  control,  and  whose  operations  it 
could  not  reasonably  foresee. 

Under  these  circumstances  we  can  see  no  reason  for  holding  the 
defendant'  liable  for  plaintiff's  injuries,  and  recommend  that  the 
judgment  of  the  District  Court  be  affirmed. 

Per  Curiam.  —  For  the  reasons  stated  in  the  foregoing  opinion, 
it  is  ordered  that  the  judgment  of  the  District  Court  be  affirmed. 


WHEELER  V.  TOWN  OF  GILSUM. 

Supreme  Court,  New  Hampshire,  December,  1905, 


TOWNS  —  HIGHWAY  AGENT  BLOWING  UP  JAM  OF  ICE  IN  RIVER 
AND  RUSH  OF  WATER  AND  ICE  INJURING  PROPERTY*  — 
Where  it  appeared  that  under  the  direction  of  the  selectman  of  a  town 
a  highway  agent,  to  free  a  highway  from  an  overflow,  attempted  to  break 
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up  an  ice  jam  in  a  river  with  dynamite,  and  did  the  work  so  negligently 
that  the  ice  was  weakened  and  finally  broke,  and  with  a  flood  of  water 
injured  and  destroyed  the  plaintiffs  mill ,  the  town  was  not  liable,  as  the 
highway  agent  was  a  public  officer  and  acting  in  the  performance  of  his 
duty. 

Exceptions  from  Superior  Court. 

Action  by  Lester  R.  Wheeler  against  the  town  of  Gilsum.  A 
nonsuit  was  ordered,  and  plaintiff  excepted.    Exceptions  overruled^ 

Case,  for  negligence.  March  2,  1902,  the  plaintiff  owned  and 
occupied  a  sawmill  on  the  bank  of  the  Ashuelot  river.  On  that  day 
an  ice  jam  in  the  river  above  the  mill  caused  the  water  of  the  stream^ 
increased  by  surface  water  accumulating  from  rain  and  melted  snow, 
to  overflow  a  highway  in  the  town  of  Gilsum,  preventing  travel 
thereon.  A  highway  agent  of  the  town,  under  the  direction  and 
control  of  one  of  the  selectmen,  went  upon  the  river  outside  the 
highway  and  attempted  to  break  up  the  ice  with  dynamite,  so  that 
the  water  might  drain  off  from  the  highway.  The  work  was  neg- 
ligently done,  with  the  result  of  increasing  the  water  in  the  highway 
above  the  jam  and  of  weakening  the  ice,  so  that  it  subsequently 
broke  up,  and  the  water  and  ice  flooded,  crushed,  carried  away,  and 
practically  destroyed,  the.  plaintiff's  mill.  The  town,  through  its 
officers  and  citizens,  had  notice  of,  and  could  have  removed,  the 
danger  to  the  plaintiff's  property  created  by  the  negligent  attempt 
to  break  up  the  ice.  The  expense  of  what  was  done  was  borne  by 
the  town.  The  plaintiff  was  without  fault.  After  the  opening  state- 
ment by  plaintiff's  counsel  of  the  grounds  upon  which  recovery  was 
claimed,  in  substance  as  above  set  forth,  a  nonsuit  was  ordered,  and 
the  plaintiff  excepted. 

Arthur  J.  Holden  and  Robert  A.  Ray,  for  plaintiff. 

Charles  H.  Hersey  and  Cain  &  Benton,  for  defendant. 

Parsons,  Ch.  J.  —  In  repairing  the  highway  under  the  direction 
of  the  selectmen  (Laws  1897,  p.  59,  c.  67,  sec.  i),  the  highway  agent 
was  a  public  officer,  for  whose  negligent  acts  in  the  performance 
of  his  duty  the  town  is  not  liable,  O'Brien  v,  Derry,  73  N.  H.  198, 
60  Atl.  Rep.  843 ;  Hall  v.  Concord,  71  N.  H.  367,  52  Atl.  Rep.  864 ; 
58  L.  R.  A.  455 ;  Downes  v,  Hopkinton,  67  N.  H.  456,  40  Atl.  Rep. 
433 ;  Wakefield  v,  Newport,  62  N.  H.  624 ;  Grimes  v,  Keene,  52  N. 
H.  330.  The  principle  under  which  a  town  may  be  liable  for  an 
injury  to  private  property  rights  by  an  abuse  of  its  possessory  right 
in  the  highway,  permitting  an  unreasonable  use  of  the  land  to  the 
injury  of  another  (Clair  v,  Manchester,  72  N.  H.  231,  55  Atl.  Rep. 
935;  Flanders  v.  Franklin,  70  N.  H.  168,  47  Atl.  Rep.  88;  Gilman 
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V.  Laconia,  55  N.  H.  130,  20  Am.  Rq>.  175),  has  no  application. 
The  plaintiff's  injury*  was  not  occasioned  by  an  unreasonable  use 
of  the  town's  property  right,  made  or  permitted  by  the  town.  The 
dangerous  condition  of  the  river  was  due  to  natural  causes,  or  to 
their  action  combined  with  the  negligeace  of  public  officers.  These 
causes  created  a  nuisance  which  threatened  alike  the  property  of 
the  town  and  that  of  the  plaintiff.  The  nuisance  was  not  within 
the  highway,  nor  was  it  connected  therewith  in  any  way.  It  did  not 
consist  in  anything  appurtenant  to  the  highway,  which  the  town  used 
for  the  benefit  of  its  highway  property,  though  without  the  limits 
of  the  highway.  If  the  town  could  rightkiUy  go  without  the  limits 
of  the  highway  to  abate  the  nuisance  created  by  the  elements  and 
the  action  of  the  highway  agent,  which  threatened  injury  to  its 
highway  property,  and  would  be  liable  to  the  plaintiff  for  an  injury 
resulting  from  a  negligent  exercise  of  such  right  by  the  town,  the 
power  to  abate  such  nuisance  was  merely  a  right  which  the  town 
had  for  its  own  benefit,  not  a  duty  imposed  upon  it  for  the  benefit 
of  the  plaintiff.  As  no  duty  rested  with  the  town  to  act  for  the  pro- 
tection of  the  plaintiff,  its  failure  merely  to  take  action  is  not  action- 
able negligence.  Buch  v.  Manufacturing  Co.,  69  N.  H.  257,  44  Atl. 
Rep,  809,  76  Am.  St.  Rep.  163 ;  McGill  v.  Granite  Co.,  70  N.  H. 
125,  46  Atl.  Rep.  684,  85  Am.  St.  Rep.  61S. 
Exceptions  overruled.    All  concurred. 


OSTERHOUT  v.  JERSEY  CITY.  H.  &  P.  ST.  R.  CO. 

Supreme  Court,  New  Jersey,  November,  1905. 


STREET  RAILROAD  —  MASTER  AND  SERVANT  —  CONDUCTOR 
THROWN  OFF  CAR  —  ASSUMPTION  OF  RISK.  —  A  conductor  was 
thrown  from  the  platform  of  a  trolley  car  and  injured.  It  appeared  that 
he  knew  that  the  track  was  rough  and  uneven,  but  it  did  not  conclusively 
appear  that  he  knew  or  should  have  known  of  other  defects  on  the  track, 
which  probably  caused  the  derailment.  In  an  action  against  his  employer, 
the  court  rightfully  refused  to  nonsuit  or  direct  verdict  for  the  defendant, 
asked  for  on  the  ground  that  plaintiff  assumed  the  risk  of  derailment  of 
the  car. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Wallace  Osterhout  against  the  Jersey  City,  Hoboken  & 
Paterson  Street  Railway  Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed, 
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Argued  June  Term,  1905,  before  Gum  mere,  Ch.  J.,  and  Garret- 
son,  Garrison,  and  Reed,  JJ. 

Bedle,  Edwards  &  Thompson  and  William  H.  Speer,  for  plain- 
tiff in  error. 

Weller  &  LiCHTENSTEii^  for  defendant  in  error. 

Reed,  J.  —  The  plaintiff  below  was  a  conductor  on  a  car  of  the 
defendant,  the  rear  trucks  of  which  were  derailed.  The  swerving 
of  the  rear  of  the  car  threw  the  conductor  from  the  rear  platform 
and  injured  him.  On  the  trial  below  there  was  a  verdict  for  the 
plaintiff.  The  schedule  time  from  North  Paterson  to  Passaic,  a  dis- 
tance of  four  and  one-h^lf  miles,  was  one  hour.  The  rails  of  the 
defendant's  road  between  these  termini  were  not  uniform.  The 
ends  of  the  road  were  laid  with  heavy,  solid  rails,  while  for  a  space 
of  about  a  mile  between  there  were  laid  lighter  rails  of  a  different 
pattern,  apparently  older  and  much  worn,  with  uneven  joints.  There 
is  testimony  that  a  piece  of  the  flange  at  or  near  the  point  where 
the  car  was  derailed  was  broken  from  the  rail,  and  that  this  flange 
looked  as  if  it  had  been  broken  for  some  time. 

The  only  question  which  requires  consideration  on  this  writ  of 
error  is  whether  the  conductor  assumed  the  risk  of  this  accident^ 
The  risk  of  injury  from  a  defect  in  the  track,  negligently  permitted 
to  remain  unrepaired,  was  not  one  of  the  ordinary  risks  which  the 
conductor  assumed  in  entering  upon  his  employment.  He  cannot 
be  said  to  have  assumed  the  risk,  in  the  absence  of  notification  of 
the  danger,  unless  the  danger  was  so  apparent  that  by  a  person  in 
his  position,  using  reasonable  prudence,  it  would  have  been  observed. 
The  conductor  had  been  on  the  run  over  this  road  for  two  or  three 
weeks  at  the  time  of  the  accident.  He  says  that  he  discovered  after 
a  few  days  that  these  rails  were  old  by  the  way  the  car  ran  over 
them,  when  the  car  came  to  the  joints  it  bumped  and  jumped,  and 
that  the  car  also  wabbled.  He  says  that  the  car  ran  smdothly  over 
this  portion  of  the  track  when  they  had  plenty  of  time.  From  the 
testimony  of  a  previously  employed  motorman  it  appeared  that  the 
car  jerked  when  it  came  to  the  end  of  the  rail ;  that  the  end  of  one 
rail  would  be  higher  than  the  end  of  the  next  rail ;  that  the  flange 
of  the  car  wheel  ran  on  the  flange  of  the'  rail  in  many  places,  the  rail 
itself  being  worn  down ;  that  with  his  eyes  in  front  he  would  see 
the  mud  slop  up  on  one  side ;  when  the  car  struck  the  rail,  it  threw 
the  water  and  sand  to  one  side.  He  says  that  in  some  places  there 
was  hardly  any  dirt  between  the  tracks,  and  that  he  could  see  the 
iron  brace  running  from  one  rail  to  another  where  the  dirt  had 
been  washed  out.    It  also  appeared  that  after  the  car  left  Passaic, 
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and  was  within  a  mile  and  a  quarter  of  the  bad  rails,  the  conductor 
told  the  motorman  they  were  five  minutes  behind  time.  From  what 
the  conductor  admits  he  knew  it  cannot  be  said  that  he  took  upon 
"himself  the  risk  of  derailment  of  his  car.  The  fact  that  the  track 
was  rough  and  uneven,  and  by  reason  thereof  the  joints  may  have 
been  uneven,  did  not  prove  that  the  risk  of  derailment  was  apparent. 
Nor  from  what  he  should  have  known  does  it  seem  clear  that  he 
assumed  the  risk  of  the  happening  of  such  an  occurrence.  From 
the,  fact,  if  true,  that  a  previous  motorman  had  observed  conditions 
which  warned  him  of  the  danger  it  does  not  follow  that  this  con- 
-ductor  should  have  observed  the  same  conditions.  A  motorman's 
attention  is  directed  to  the  line  of  the  track  over  which  he  is  passing, 
but  a  conductor  has  other  duties  which  demand  his  attention  else- 
where. It  is  not  so  clear  that  the  conductor  appreciated  the  risk, 
and  so  assumed  it  that  the  court  should  have  granted  a  nonsuit  or 
directed  a  verdict.  Nor  can  the  warning  given  by  the  conductor  to 
the  motorman  that  they  were  five  minutes  late  be  regarded  as  a  di- 
rection to  run  over  this  portion  of  the  track  at  a  reckless  speed.  It 
was  the  ordinary  indication  given  by  a  conductor  to  a  motorman  to 
enable  him  to  run  his  car  on  schedule  time.  Nor  does  the  testimony 
show  with  any  degree  of  certainty  that  the  car  was  running  at  a 
dangerous  speed  at  the  time  of  the  occurrence. 

There  should  be  judgment  for  the  defendant  in  error. 


CONN  V.  REED,  DAWSON  d  CO. 

Supreme  Court,  New  Jersey,  November,  1905. 


SALE  — FAILURE  TO  DELI VER  —  LIABILITY  OF  CONSIGNEE  — 
DEFAULT  OF  CARRIER.  —  As  between  consignee  and  consignor,  the 
loss  of  goods  by  a  common  carrier  falls  upon  the  consignor  when  the 
carrier  was  selected  by  him  in  the  performance  of  his  agreement  to  make 
a  delivery  to  the  consignee. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Charles  G.  Conn  against  Reed,  Dawson  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  case  settled  by  the  judge  of  the  District  Court  is  as  follows : 

"  The  suit  was  brought  to  recover  the .  amount  due  on  a  book 
account  for  goods  sold  and  delivered  by  plaintiff  to  defendants.    The 
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trial  was  had  before  the  court  without  a  jury  and  resulted  in  a  judg- 
ment for  the  plaintiff  for  $160.60. 

I  find  the  facts  of  the  case  as  follows : 

Plaintiff,  a  manufacturer  of  musical  instruments  at  Elkhart, 
Ind.,  agreed  with  defendants,  retailers,  of  the  city  of  Newark,  in 
this  State,  to  consign  to  them  on  sale  certain  goods,  the  same  to  be 
paid  for  when  sold  by  defendants,  and  the  latter  to  have  the  right 
to  return  at  their  expense  any  goods  which  they  might  not  sell  and 
to  have  credit  for  the  same.  In  pursuance  of  that  agreement  plain- 
tiff shipped  to  defendants  several  consignments  of  goods,  and  pay- 
ments were  made  and  goods  returned  on  account  from  time  to  time. 
After  thus  dealing  for  something  over  one  year,  the  account  was 
closed  at  request  of  the  plaintiff,  and  defendants  agreed  to  settle  the 
account  by  the  payment  of  cash  and  return  of  goods  then  remaining 
in  their  hands.  Defendants  packed  and  shipped  all  the  said  goods 
remaining,  but  when  the  packages  were  delivered  to  the  plaintiff  it 
was  discovered  that  certain  instruments  were  missing.  The  price 
at  which  the  missing  instruments  were  bought  by  defendants  was 
$61.60;  and  it  is  only  this  item  of  plaintiff's  claim  which  the  de- 
fendants dispute. 

"  The  amount  charged  to  defendants  before  it  was  agreed  that 
the  account  should  be  closed  was  $199.  The  price  charged  for  the 
goods  received  by  plaintiff  in  return  was  $38.40,  and  defendants  ad- 
mitted that  they  owed  plaintiff  $99  for  instruments  sold  by  them. 

"  I  find  that  the  goods  about  which  the  dispute  arises  were  packed 
and  shipped  by  defendants,  but  were  not  received  by  the  plaintiff. 
The  correspondence  between  the  parties,  which  was  admitted  in 
evidence,  shows  that  defendants  were  to  pay  all  charges  of  trans- 
portation ;  that  the  goods  consigned  by  plaintiff  to  defendant  from 
time  to  time  were  shipped  by  express ;  that,  when  the  account  was 
closed,  plaintiff  requested  defendants  to  return  the  goods  by  express, 
and  that  defendants  refused  to  return  goods  by  express  unless  plain- 
tiff should  pay  the  chaises ;  and  that  defendants  shipped  the  goods 
by  freight  over  the  Pennsylvania  railroad.  There  is  no  evidence 
before  the  court  that  plaintiff  consented  to  this  means  of  returning 
the  goods,  nor  is  there  evidence  that  he  objected  to  the  same  after 
defendant's  first  refusal  to  return  the  goods  by  express. 

"  All  of  which  is  respectfully  submitted  this  loth  day  of  March, 

1905. 

"  Thomas  J.  Lintott,  Judge'* 
Argued  June  Term,  1905,  before  Garrison  and  Garretson,  JJ. 
^Ttchael  T.  Barrett,  for  appellants. 
HoRTON  &  Tilt,  for  appellee. 
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Garrison,  J.  (after  stating  the  facts).  —  Upon  the  case  stated  by 
the  District  Court  its  judgment  should  be  affirmed.  The  parties, 
while  holding  the  relation  of  principal  and  agent  with  respect  to  the 
title  to  the  goods,  dealt  at  arm's  length  in  reference  to  the  agreement 
between  themselves  regarding  the  manner  in  which  the  settlement 
should  be  made  and  the  unsold  goods  returned.  Part  of  this  agree- 
ment was  that  the  defendant  should  return  such  goods  and  bear  the 
expense  of  such  return.  If  the  parties  had  agreed  as  to  the  method 
of  making  such  return  and  the  goods  had  then  been  lost  in  transitu, 
a  different  question  might  arise,  but  here  the  defendant  for  his  own 
pecuniary  benefit  and  without  the  concurrence  of  the  plaintiff  selected 
the  mode  of  carriage  he  desired  and  which  the  plaintiff  did  not 
-desire;  hence  the  District  Court  properly  held  that  the  loss  must 
fall  upon  the  defendant,  whose  duty  it  was  under  the  contract  to 
return  the  goods  to  the  plaintiff,  if  he  would  be  credited  with  their 
value. 

For  this  purpose  the  railroad  company  was  in  no  sense  the  agent 
of  the  plaintiff  to  accept  delivery,  but,  on  the  contrary,  was  clearly 
the  agency  selected  by  the  defendant  to  make  delivery. 

The  judgment  of  the  Second  District  Court  of  Newark  is  affirmed. 


HAYES  V.  ADAMS  EXPRESS  CO. 

Supreme  Court,  New  lersey,  November,  ipos- 


CARRIERS  —  LOSS  OF  FREIGHT  — DAMAGES— LIMITING  LIA- 
BILITY. —  On  delivering  to  a  common  carrier  a  drop  curtain  of  ordinary 
character  and  value,  the  shipper  received  as  a  voucher  therefor  an  in- 
strument in  which  it  was  stated  that,  when  the  shipper  omits  to  declare 
the  value  of  the  goods,  he  agrees  that  the  value  does  not  exceed  $50. 
Held,  that  the  responsibility  of  the  carrier  for  the  real  value  in  case  of 
loss  was  not  thereby  restricted,  unless  the  shipper  had  knowledge  of  the 
stipulation;  and  his  knowledge  that  the  carrier's  charges  depend  on  the 
value  of  the  goods  is  not  sufficient  to  render  the  limit  of  liability 
obligatory. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Elizabeth. 

Action  by  Norman  S.  Hayes  against  the  Adams  Express  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Reversed, 
Argued  June  Term,  1905,  before  Swayze  and  Dixon,  JJ. 


876  /p  AMERICAN  NEGUGENCE  REPORTS. 

P.  H.  GiLHOOLY,  for  appellant. 

CoNOVER  English  and  R.  H.  McCarter,  for  respondent 

Dixon,  J.  —  On  April  2,  1904,  the  plaintiff's  employee  delivered 
to  the  defendant's  agent  in  Elizabeth  a  drop  curtain  consigned  to 
Syracuse,  and  received  from  the  agent  a  document  on  which  was 
written  the  names  of  the  shipper  and  consignee,  and  a  description  of 
the  article  shipped.  The  document  also  contained  in  print  many 
terms  and  conditions,  to  which,  it  declared,  the  shipper  agreed,, 
and  among  them  one  to  the  effect  that,  if  no  value  of  the  goods  was. 
declared  the  value  did  not  exceed  $50.  Nothing  was  then  said  by 
either  the  employee  or  the  agent  about  the  value  of  the  curtain,, 
or  the  contents  or  nature  of  the  document.  The  curtain  should 
have  reached  Syracuse  within  three  days,  but  no  tidings  of  its. 
whereabouts  since  shipment  appear.  In  an  action  brought  in  the 
Elizabeth  District  Court  to  recover  compensation  for  its  loss,  the 
plaintiff  produced  evidence  tending  to  show  that  the  curtain  was 
worth  $300,  and  the  defendant  relied  on  the  terms  of  the  document 
to  bar  a  recovery  for  more  than  $50.  On  this  issue  the  judge  in- 
structed the  jury  that  the  only  point  was  whether  the  plaintiff  knew 
that  the  defendant's  rates  depended  on  the  value  of  the  goods.  If 
he  did,  the  verdict  in  his  favor  should  be  for  $50  only ;  but,  if  he 
had  no  reason  to  know  that  the  rates  depended  on  value,  then  the 
verdict  should  be  for  $300.  On  this  charge  the  jury  awarded  the 
plaintiff  $50,  and  he  now  appeals  to  this  court 

At  common  law,  of  course,  the  defendant,  being  a  common  car- 
rier, would  be  responsible  for  the  actual  value.  The  weight  of 
authority  in  this  country  is  to  the  effect  that,  in  order  to  lessen  the 
.  responsibility  of  a  common  carrier,  it  must  appear  that  the  shipper 
assented  to  the  restriction,  and  that  in  general  a  declaration  of  lim- 
ited liability,  made  by  the  carrier  in  a  public  advertisement  or  in 
a  receipt  handed  to  the  shipper,  will  not  suffice  to  bind  the  latter  to 
the  limitation  so  declared.  We  approve  of  the  views  on  this  subject 
expressed  by  Mr.  Justice  Nelson  in  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  382,  12  L.  Ed.  465,  and  by  Mr.  Jus- 
tice Davis  in  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318,  328, 
21  L.  Ed.  297.  It  has,  however,  sometimes  been  held  that  an  ex- 
ception to  this  general  rule  should  exist  in  regard  to  the  value  of 
the  goods  shipped ;  that,  because  of  the  comparatively  slight  means 
of  knowledge  as  to  value  possessed  by  the  carrier,  the  shipper  should 
assume  that  the  carrier  has  fixed  a  limit  to  his  liability  on  this  point, 
unless  he  is  expressly  charged  with  a  specified  liability ;  and  on  this 
assumption  the  shipper  assents  to  the  limitation  in  all  cases  where 
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his  dissent  is  not  shown.  Such  a  doctrine  is  said  to  be  necessary 
to  secure  fair  dealing.  But  it  is  undoubtedly  a  departure  from  the 
rule  of  the  common  law,  and  in  both  of  the  Constitutions  adopted 
in  this  State  it  was  declared  that  the  common  law  should  remain 
in  force  until  altered  by  the  Legislature.  This  part  of  the  com- 
mon law,  which  relates  to  the  responsibility  of  the  carrier,  has  always 
been  regarded  by  our  courts  as  embraced  in  our  system  of  juris- 
prudence. Thus,  in  Penn.  R.  R.  Co.  z/.  New  Jersey  R.  R.  &  T.  Co.,. 
2y  N.  J.  Law,  loo,  this  court  adjudged  that,  "  where  a  common 
carrier  undertakes  to  transport  an  article  in  the  line  of  his  business,, 
the  legal  presumption  is  that  he  does  it  subject  to  his  common-law 
liability,  and  this  presumption  remains  until  it  is  overcome  by  positive 
proof  of  a  special  agreement."  We  are  unable  to  see  on  what  prin- 
ciple this  feature  of  the  common  law  can  be  abrogated  by  the  judi- 
ciary. Where  unfair  dealing  actually  appears,  the  courts  may,  in 
harmony  with  the  law,  afford  an  appropriate  remedy,  but  for  other 
cases  the  suggestion  that  the  law  might  be  improved  calls  for  the 
intervention  of  the  Legislature  alone.  The  circumstances  of  the  case 
now  in  hand  disclose  no  unfair  dealing.  The  nature  of  the  article 
shipped  was  known  to  the  carrier,  and  its  value  does  not  appear  to 
have  been  abnormal.  The  shipper,  therefore,  had  the  right  to- 
assume,  in  the  absence  of  notice  to  the  contrary,  that  the  carrier 
would  form  his  own  judgment  as  to  its  value,  so  far  as  was  neces- 
sary for  the  fixing  of  his  compensation,  without  attempting  to  re- 
strict his  responsibility  under  the  general  law.  There  was  evidence 
from  which  the  jury  might  have  inferred  that  the  plaintiff  knew 
and  assented  to  the  defendant's  limitation  of  value;  and,  if  the 
matter  had  been  submitted  to  the  jury  on  that  question,  a  deter- 
mination against  the  plaintiff  would  have  been  legal.  But  the  ques- 
tion presented  by  the  judge  was  quite  different.  It  required  the 
jury  to  find  merely  knowledge  on  the  part  of  the  plaintiff  that  the 
defendant's  charges  depended  on  the  value  of  the  goods  shipped. 
Every  person  who  thinks  intelligently  must  know  so  much,  for,  of 
course,  as  the  carrier's  responsibility  varies  with  the  value,  so  should 
his  compensation.  But  such  knowledge  in  a  shipper  by  no  means 
justifies  an  inference  that,  if  he  does  not  declare  the  value  of  the 
goods,  he  assents  to  a  limitation  of  value  fixed  by  the  carrier. 

The  exceptions  taken  by  the  plaintiff  at  the  trial  properly  present 
for  review  this  portion  of  the  charge,  and  therefore  the  judgment 
should  be  reversed,  and  the  cause  remitted  to  the  District  Court 
for  a  new  trial. 
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MCDONALD  V.  CENTRAL  R.  CO.  OF  N.  J.  ET  AL. 

Court  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


CARRIER  AND  PASSENGER  —  EJECTION  AT  STATION  PRECED- 
ING DESTINATION.  — I.  The  plaintiff,  before  purchasing  a  ticket  at 
Elizabeth,  inquired  of  the  agent  if  a  certain  train  stopped  at  Chester,  was 
answered  in  the  affirmative,  and  given  a  time-table  showing  that  the  train 
was  scheduled  to  stop.  Held,  that  the  plaintiff  had  by  the  contract  a 
right  to  have  the  train  stop  at  Chester,  and  that  his  ejection  at  the  last 
preceding  station  was  wrongful. 

SAME  — PASSENGER  — WHAT  CONSTITUTES.  —  2.  The  plaintiff  was 
familiar  with  the  route,  his  ticket  was  a  coupon  ticket,  of  which  certain 
coupons  purported  to  be  issued  by  the  Central  Railroad  Company  as 
agent,  and  he  did  not  deny  that  he  knew  that  the  Central  Railroad  Com- 
pany acted  as  agent  only  as  to  points  beyond  its  own  road.  Held,  that 
the  relation  of  carrier  and  passenger  did  not  exist  between  the  plaintiff 
and  the  Central  Railroad  Company  after  the  train  left  the  Central  road. 

SAME  —  3.  Little  v.  Dusenberry,  46  N.  J.  Law,  614,  16  Am.  Neg.  Cas.  667, 
50  Am.  Rep.  445,  distinguished. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Alexander  McDonald  against  the  Central  Railroad 
Company  of  New  Jersey  and  the  Baltimore  &  Ohio  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

George  Holmes  and  William  A.  Barkalow,  for  plaintiff  in 
error  Central  R.  Co. 

Vredenburgh,  Wall  &  Van  Winkle,  for  plaintiff  in  error  Balti- 
more &  Ohio  R.  Co. 

John  K.  English,  for  defendant  in  error. 

Swayze,  J.  —  This  is  an  action  of  tort.  The  first  count  of  the 
declaration  is  for  negligently  misinforming  the  plaintiff  as  to  the 
train  which  he  should  take  to  go  from  Elizabeth  to  Chester,  Pa. 
The  second  count  is  for  a  wrongful  ejection  of  the  plaintiff  at  Phila- 
delphia. The  plaintiff  recovered  damages  for  the  ejection,  and  judg- 
ment was  entered  against  both  companies. 

Whether  the  ejection  of  the  plaintiff  was  wrongful  depends  upon 
the  contract.  The  material  facts  are  as  follows :  Just  before  buy- 
ing a  ticket  from  Elizabeth  to  Chester,  he  inquired  of  the  ticket 
a^ent  at  Elizabeth  whether  the  train,  which  he  afterwards  took, 
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stopped  at  Chester,  and  was  informed  that  it  did.  He  then  asked 
for  a  timetable  and  ticket  and  received  both.  The  timetable  pur- 
ported on  its  face  to  be  one  of  the  Royal  Blue  Line,  and  bore  the 
names  of  the  Central  Railroad  of  New  Jersey,  the  Philadelphia  & 
Reading  Railway,  and  the  Baltimore  &  Ohio  Railroad.  There  was 
no  other  proof  as  to  the  company  by  which  it  was  issued.  The  time- 
table showed  that  the  train  stopped  at  Chester.  No  question  arose 
until  just  before  the  train  reached  Philadelphia,  when  the  conductor 
of  the  Philadelphia  &  Reading  Railway  informed  the  plaintiff  that 
the  train  did  not  stop  at  Chester,  and  that  he  would  have  to  change 
cars  at  Philadelphia.  When  the  train  reached  the  station  in  Phila- 
delphia, the  conductor  of  the  Baltimore  &  Ohio  Railroad  took  charge. 
He  came  into  the  car  with  two  policemen,  inquired  for  the  man  who 
wanted  to  go  to  Chester,  and  told  the  plaintiff  he  would  have  to  get 
off;  to  which  the  plaintiff  replied  that  he  would  have  to  use  force. 
The  conductor  grabbed  the  plaintiff  by  the  shoulder,  and  the  plain- 
tiff thereupon  left  the  car.  The  plaintiff  had  been  in  the  habit  of 
taking  the  same  train,  which  had  previously  stopped  at  Chester. 

It  was'  not  questioned  on  the  trial  or  on  the  argument  here  that 
the  ticket  agent  in  Elizabeth  was  authorized  to  sell  tickets  from 
Elizabeth  to  Chester  over  the  Central  Railroad  of  New  Jersey,  the 
Philadelphia  &  Reading  Railway,  and  the  Baltimore  &  Ohio  Rail- 
road. The  ticket  appears  on  its  face  to  be  issued  by  the  Central 
Railroad,  and  has  attached  three  going  and  three  returning  coupons 
in  the  usual  form  of  a  coupon  ticket.  The  coupons  between  Bound 
Brook  and  Philadelphia  purport  to  be  issued  on  account  of  the 
Philadelphia  &  Reading,  and  the  coupons  between  Philadelphia  and 
Chester  on  account  of  the  Baltimore  &  Ohio.  It  is  not  necessary 
to  decide  that  the  terms  of  the  published  timetable  became  by  mere 
fact  of  publication  a  part  of  the  contract,  as  was  held  by  a  majority 
of  the  Court  of  King's  Bench  in  Denton  v.  Great  Northern  R  y,  5 
Ellis  &  Blackburn,  860,  and  decided  by  the  Court  of  Appeals  in  Le 
Blanche  v.  London  &  N.  W.  R'y  Co.,  L.  R.  i  C.  P.  D.  268,  45  L.  J. 
C.  P.  521,  5  English  Ruling  Cases,  392.  The  difficulty  suggested 
by  Mr.  Pollock  (Pollock  on  Contracts  (7th  Eng.  ed.)  18)  does  not 
arise  in  this  case,  for  the  stopping  of  the  train  at  Chester  was  an 
express  condition  upon  which  the  plaintiff  bought  his  ticket,  and 
the  timetable  showing  that  the  train  made  the  stop  at  Chester  was 
handed  him  with  the  ticket.  The  fact  that  a  timetable  furnished 
by  the  Baltimore  &  Ohio  Railroad  to  the  conductor  (but  not,  as  far 
as  the  case  discloses,  to  the  public  or  to  the  ticket  agent  at  Eliza- 
beth) showed  that  the  train  did  not  stop  at  Chester  in  no  way  alters 
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the  case.  The  train  had  been  in  the  habit  of  stopping,  and  the  time- 
tables of  the  ticket  agent  at  Elizabeth  bearing  the  name  of  the  Balti- 
more &  Ohio,  and  not  denied  to  have  been  authorized  by  that  com- 
pany, showed  such  a  stop.  While  the  authority  of  the  ticket  agent 
to  make  the  contract  in  question  might  be  modified  to  correspond 
with  the  timetable  furnished  the  conductor,  there  is  no  proof  that 
it  had  been  so  modified.  Whether  it  had  been  so  modified  was  within 
the  knowledge  of  the  Baltimore  &  Ohio,  and  the  failure  to  prove  it 
justifies  the  inference  that  there  had  been  no  modification.  The 
plaintifiF  had  the  right  to  assume  that  the  train  would  stop  at  Chester 
as  his  contract  required,  and  was  not  bound  to  believe  the  assertion 
of  the  conductor.  He  was  entitled  to  make  reasonable  efforts  to 
exercise  his  right  Runyan  v.  Central  R.  R.  Co.,  65  N.  J.  Law, 
228,  232,  47  Atl.  Rep.  422.  He  did  no  more  than  to  require  the 
conductor  to  make  use  of  slight  physical  force,  and  yielded  imme- 
diately, and  left  the  car.  We  think  the  conduct  of  the  conductor  was 
actionable. 

The  question  remains  whether  both  defendants  are  liable.  The 
conductor  was  in  the  employ  of  the  Baltimore  &  Ohio  Railroad 
Company,  and  it  is  liable  for  his  acts  on  the  principle  respondeat 
superior.  The  other  conductor,  whose  route  ended  at  Philadelphia, 
was  in  the  employ  of  the  Philadelphia  &  Reading  Railway  Company. 
The  only  fact  in  the  case  to  indicate  liability  on  the  part  of  the  Cen- 
tral Railroad  Company  is  the  issue  of  the  ticket.  The  plaintiff's 
case  does  not  rest  upon  a  tort  of  the  ticket  agent  at  Elizabeth,  but 
upon  the  theory  that  the  agent  at  Elizabeth  had  the  right  to  make 
the  contract  and  was  therefore  guilty  of  no  wrong.  The  Central 
Railroad  would  be  liable  for  a  violation  of  its  duty  as  a  common 
carrier,  if  that  relation  existed  at  the  time  between  the  plaintiff  and 
the  company.  Haver  v.  Central  R.  Co.,  62  N.  J.  Law,  282,  41  Atl. 
Rep.  916,  43  L.  R.  A.  84,  72  Am.  St.  Rep.  647.  Whether  that  rela- 
tion, existed  depends  on  whether  the  Central  contracted  for  the  car- 
riage of  the  plaintiff  beyond  its  own  line  as  principal  or  agent. 
The  ticket  states  that  in  selling  the  ticket  to  points  on  other  roads 
the  company  assumes  no  responsibility  beyond  its  own  road.  It 
may  be  questioned  whether  this  provision  was  assented  to  by  the 
plaintiff,  and,  if  so,  whether  it  operates  to  exempt  the  Central  Rail- 
road from  its  common-law  liability,  or  only  to  negative  the  assump- 
tion of  any  further  liability  beyond  its  own  road.  This  need  not 
be  determined,  since  the  other  facts  sufficiently  prove  that  the  Cen- 
tral Railroad  was,  to  the  knowledge  of  the  plaintiff,  contracting 
only  as  agent  as  to  transportation  beyond  its  own  road.    The  facts 
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that  there  were  separate  coupons  .for  different  portions  of  the  jour- 
ney, that  they  bore  the  names  in  plain  type  of  the  connecting  com- 
panies, and  purported  on  their  face  to  be  issued,  as  far  as  the  con- 
necting roads  were  concerned,  by  the  Central  Railroad  as  agent  only, 
and  that  the  plaintiff  was  familiar  with  the  route,  justify  the  infer- 
ence, in  the  absence  of  any  denial  from  the  plaintiff,  that  he  knew 
that  the  Central  Railroad  was  acting  as  agent  only.  The  relation 
of  common  carrier  and  passenger  did  not  exist  as  between  the  plain- 
tiflF  and  the  Central  Railroad  Company  after  the  train  left  the  Cen- 
tral's road.  The  case  differs  from  Little  v.  Dusenberry,  46  N.  J. 
Law,  614,  16  Am.  Neg.  Cas.  667,  50  Am.  Rep.  445,  and  Dunn  v, 
Penn.  R.  R.  Co.,  71  N.  J.  Law,  21,  58  Atl.  Rep.  164.  In  both  those 
cases  the  relation  of  carrier  and  passenger  existed  between  the  par- 
ties at  the  time  of  the  injury.  The  case  resembles  rather  Alabama, 
etc.,  R.  R.  Co.  V.  Holmes,  75  Miss.  371,  23  So.  Rep.  187.  There 
is  no  evidence  that  the  Central  Railroad  took  any  part  in  the  man- 
agement of  the  train  beyond  Bound  Brook.  As  far  as  the  case  indi- 
cates, the  Baltimore  &  Ohio  Railroad  was  in  sole  charge  of  the  train 
at  the  time  the  plaintiff  was  ejected.  The  legal  position  of  the  Cen- 
tral Railroad  was  similar  to  that  of  the  Pennsylvania  Railroad  Com- 
pany in  Penn.  R.  R.  Co.  v.  Jones,  155  U.  S.  333,  15  Sup.  Ct.  136. 
There  should  have  been  a  nonsuit  as  to  the  Central  Railroad. 

It  is  assigned  as  error  that  the  court  allowed  the  jury  to  award 
damages  for  the  indignity  and  consequent  injury  to  his  feelings. 
This  is  the  settled  law  in  case  of  an  unlawful  eviction.  Allen  v,  C. 
&  P.  Ferry  Co.,  46  N.  J.  Law,  198,  8  Am.  Neg.  Cas.  512;  D.,  L.  & 
W.  R.  R.  V.  Walsh,  47  N.  J.  Law,  548,  8  Am.  Neg.  Cas.  509,  4  Atl. 
Rep.  323.  The  case  differs  from  the  cases  cited  in  the  briefs  for  the 
plaintiffs  in  error.  The  present  plaintiff  had  in  his  possession  and 
showed  the  conductor  a  ticket  which  entitled  him  to  be  carried  to 
Chester,  and  a  timetable,  apparently  authorized  by  the  company, 
which  showed  that  the  train  was  scheduled  to  stop  at  Chester.-  On 
the  face  of  it,  he  was  entitled  to  be  let  off  at  Chester,  and  the  reason 
for  the  decision  in  the  cases  cited,  growing  out  of  the  propriety  of 
the  conductor  having  evidence  of  the  plaintiff's  right,  is  wanting  in 
the  present  case. 

The  judgment,  however,  is  a  joint  judgment,  and  indivisible ;  and, 
since  it  must  be  reversed  as  to  the  Central  Railroad  Company,  it 
must  be  reversed  in  toto.  Peterson  v.  Middlesex  &  S.  Tr.  Co.,  71 
N.  J.  Law,  296,  59  Atl.  Rep.  456. 
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VAN  COTT  V.  NORTH  JERSEY  ST.  RY.  CO. 

Court  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


STREET*  CAR  —  PEDESTRIAN  CROSSING  STREET,  HALTING, 
AND  STARTING  AGAIN,  RUN  OVER  —  EVIDENCE  SUPPLIED 
BY  DEFENDANT.  —  After  the  allowance  of  a  bill  of  exceptions  to  the 
refusal  of  the  trial  court  to  nonsuit,  the  plaintiff  for  failure  of  proofs 
showing  the  negligence  of  the  defendant's  motorman,  a  witness  produced 
on  behalf  of  the  defendant  testified  that  the  motorman,  seeing  the  plaintiff* 
in  the  act  of  crossing  the  street,  slackened  the  speed  of  his  car  so  as  to- 
bring  it  to  a  semi-halt,  whereupon  the  plaintiff,  who  likewise  had  tem- 
porarily halted,  made  a  swift  run  to  cross  the  track  in  front  of  the  car, 
but  was  struck  by  the  car,  to  which  "  an  extra  burst  of  speed  "  had  been 
imparted.  Held,  that  after  the  admission  of  his  testimony  both  the  negli- 
gence of  the  motorman  and  the  contributory  negligence  of  the  plaintiff 
became  questions  of  fact  for  the  jury,  and  that  the  refusal  of  the  trial 
court  to  nonsuit  the  plaintiff  for  failure  of  proofs  showing  negligence  is 
not  reversible  error,  where  such  proofs  are  afterwards  supplied  by  the 
defendant  during  the  progress  of  the  trial. 
(Syllabus  by  iher  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Sarah  Van  Cott  against  the  North  Jersey  Street  Rail- 
way Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

HoBART  TuTTLE,  for  plaintiff  in  error. 

Samuel  Kalish,  for  defendant  in  error. 

Garrison,  J.  —  The  plaintiff,  while  crossing  a  public  street  in  the 
city  of  Newark,  was  struck  by  a  trolley  car  of  the  defendant,  receiv- 
ing  injuries  for  which  she  recovered  damages  in  the  Circuit  Court. 
Upon  this  writ  of  error  brought  to  reverse  the  judgment  of  the 
Circuit  Court,  the  assignment  chiefly  argued  was  the  alleged  error 
of  the  trial  court  in  denying  a  motion  to  nonsuit,  which  was  asked 
for  at  the  close  of  the  plaintiff's  case,  upon  the  ground  that  the  neg- 
ligence of  the  defendant's  motorman  was  not  legitimately  inferable 
from  the  testimony.  As  the  testimony  stood  at  that  time  it  is  very 
questionable  whether  a  case  of  negligence  had  been  made  out  by  the 
plaintiff.  The  matter,  however,  will  not  be  pursued,  for  the  reason 
that  if  there  was  such  a  failure  in  the  plaintiff's  proofs  at  the  time 
the  nonsuit  was  denied,  such  proof  was  afterwards  supplied  by  the 
defendant. 

Harry  A.  Vaughan,  a  witness  called  on  behalf  of  the  defendant,. 
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testified  that  "  the  child  stood  for  a  moment  on  the  curb,  and  then 
made  a  couple  of  steps  to  walk  in  a  diagonal  direction  across  the 
street,  and  looked  and  saw  the  car,  and  then  made  a  few  steps, 
running  style;  the  motorman  rang  the  bell  at  that  time,  which  at- 
tracted the  child's  attention,  and  she  stood  —  the  child  stood  —  at 
the  time  when  the  bell  rang." 

"  Ques.  How  far  away  from  the  first  rail  ?  Ans.  Well,  I  think  it 
was  about  the  first  rail  that  she  stopped.  The  car  slackened  speed 
at  that  time  when  the  bell  was  ringing,  the  child  stopped,  and  as 
the  car  slackened  speed  she  made  a  swift  nm  to  cross  the  track  in 
front  of  the  car ;  the  car  had  already  started  after  she  had  remained 
stationary. 

"Ques.  How  do  you  mean  'started?'  Ans.  Well,  put  on  an 
extra  burst  of  speed  after  having  come  to  a  semihalt." 

From  this  testimony  it  might  legitimately  be  inferred  that  the 
child  and  the  motorman  each  saw  the  other ;  that  the  motorman,  by 
slackening  the  speed  of  his  car,  led  the  plaintiff  to  believe  that  she 
could  safely  cross  in  front  of  it,  and  that  under  such  circumstances 
the  imparting  of  an  extra  burst  of  speed  to  the  car  after  it  had 
come  to  a  semihalt  was  an  act  of  negligence  upon  the  part  of  the 
motorman.  Upon  the  admission  of  this  testimony  the  negligence 
of  the  motorman  and  the  contributory  negligence  of  the  plaintiff 
became  questions  of  fact  for  the  jury,  whatever  may  have  been  the 
state  of  the  proofs  at  the  close  of  the  plaintiff's  case. 

The  circumstance  that  this  testimony  came  into  the  case  after  the 
denial  of  the  motion  to  nonsuit  displayed  in  the  defendant's  bill  of 
exceptions  does  not  militate  against  its  application  to  the  assignment 
of  error  based  upon  the  exception  to  such  refusal  for  the  reasons 
stated  in  Bostwick  v.  Willett,  (N.  J.  Sup.)  60  Atl.  Rep.  398.  The 
rule  established  by  the  case  there  cited  is  that  a  refusal  to  nonsuit 
the  plaintiff  for  failure  of  proofs  is  not  reversible  error  where  such 
proofs  are  afterwards  supplied  by  the  defendant  during  the  progress 
of  the  trial. 

No  reversible  error  appearing  in  any  of  the  reasons  assigned,  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 
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SCHRAMM  V.  PARKER. 

Cowrt  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


STREET —  BOY  RUN  OVER  BY  HORSE  AND  WAGON.  — Where 
doubt  exists  as  to  whether  a  person  is  guilty  of  contributory  negligence  in 
doing  a  particular  act,  alleged  to  be  negligent,  it  is  a  question  for  the  jury 
whether  such  act,  when  taken  in  connection  with  the  other  facts  and 
circumstances  in  the  case,  is  or  is  not  an  act  of  negligence  which  con- 
tributed to  the  injury. 

Magie,  Ch.  J.,  and  Dixon  and  Vredenburgf^  JJ.,  dissenting, 
(Syllabus  by  the  Court.) 

.  Error  to  the  Supreme  Court. 

Action  by  Henry  W.  Schramm,  by  his  next  friend,  against  Ellie 
Parker.  Judgment  for  plaintiff  (58  Atl.  Rep.  1103),  and  defendant 
trings  error.    Affirmed. 

William  Earley,  for  plaintiff  in  error. 

Joseph  H.  Gaskill,  for  defendant  in  error. 

Fort,  J.  —  This  is  an  action  of  tort  to  recover  for  injuries  suffered 
by  the  plaintiff,  a  boy  nine  years  of  age,  by  being  run  into  upon  the 
public  highway  by  a  horse  and  wagon  of  the  defendant,  driven  by  a 
servant  of  the  defendant.  Only  one  question  is  raised,  namely :  Did 
the  trial  judge  commit  an  error  in  refusing  to  charge  the  defend- 
ant's request:  "  That,  if  the  jury  find  that  the  boy  did  not  look  for 
wagons  before  running  toward  the  wagon,  he  is  guilty  of  contrib- 
utory negligence,  and  cannot  recover." 

Where  there  is  doubt  whether  a  person  is  guilty  of  negligence 
which  contributed  to  his  injury,  the  question  is  for  the  jury.  Mc- 
Lean V.  Erie  R.  R.,  69  N.  J.  Law,  57,  54  Atl.  Rep.  238,  s.  c,  70  N. 
J.  Law,  337,  57  Atl.  Rep.  1132;  Deeming  on  Negligence,  sec.  403. 
The  request  in  this  case  was  too  general.  It  asked  the  court  to  tell 
the  jury  that,  if  they  found  that  the  plaintiff  did  not  look  for  wagons 
in  the  street  before  running  toward  a  wagon,  he  was  as  a  matter 
of  law  guilty  of  negligence  which  contributed  to  his  injury,  if 
thereby  he  was  injured.  But  it  seems  to  me  whether  he  was  so 
guilty  or  not  might  not  depend  solely  upon  that  isolated  fact  in  the 
case.  The  evidence  as  to  whether  the  plaintiff  ran  into,  or  even 
toward,  the  wagon,  which  injured  him,  is  conflicting.  Upon  it  rea- 
sonable minds  differ.  But,  conceding  the  proof  establishes  the  fact 
that  the  boy  did  run  toward  the  wagon,  still  proximity  and  the  speed 
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at  which  the  vehicle  was  going,  and  all  the  other  circumstances  sur- 
rounding his  act  in  running  toward  the  wagon,  are  factors  entering 
into  the  question  of  whether  the  mere  act  of  running  toward  the 
wagon  without  looking  was  or  was  not  an  act  of  negligence  which 
contributed  to  his  injury.  The  court  was  not  required  to  tell  the 
jury  that,  if  they  found  but  the  single  fact  that  the  plaintiff  ran 
toward  the  wagon  without  looking,  they  must  find  from  that  fact 
alone,  without  giving  any  force  to  the  other  facts  and  circumstances 
surrounding  the  act,  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  his  injury. 

There  was  no  error  in  refusing  to  charge  as  required,  and  the 
judgment  of  the  Supreme  Court  is  affirmed. 

Magie,  Ch.  J.,  and  Dixon  and  Vredenburgh,  JJ.,  dissent. 


SIGGINS  V.  McGILL  et  al. 

Court  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


LANDLORD  AND  TENANT  —  DEFECTIVE  STAIRWAYS  CON- 
TROLLED BY  LANDLORD.  —  Where  a  landlord  lets  out  portions  of  a 
building  to  several  tenants,  retaining  in  his  own  possession  or  control 
the  passageways  and  stairways  for  the  common  use  of  the  tenants  and 
those  having  occasion  to  visit  them,  he  is  under  the  responsibility  of  a 
general  owner  of  land  who  holds  out  an  invitation  to  enter  upon  and 
use  his  property,  and  is  bound  to  see  that  reasonable  care  is  exercised  to 
have  the  passagewasrs  and  stairways  reasonably  fit  and  safe  for  such 
use  (i). 

(Syllabus  by  the  Court.) 


1.  In  Ryan  v.  Del.,  L.  &  W.  R.  Co. 
AND  M.  &  E.  R.  Co.,  (N.  J.  Nov. 
1905)  62  Atl.  Rep.  412,  the  following 
opinion  in  which  the  facts  are  fully 
stated  was  rendered :  "  Pitney,  J.  — 
The  record  discloses  that  one  Lever- 
ing was  in  possession  of  the  second 
floor  of  a  tenement  house  in  Jersey 
City  under  lease  from  the  defendants 
or  one  of  them.  The  house  was  a 
three-story  building,  each  floor  rented 
to  and  occupied  by  a  different  family. 
The  only  water-closets  pertaining  to 
the  premises  were  situate  in  the  rear 
vard.  There  were  two  of  these,  used 
indiscriminately  by  the  tenants  of  the 
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several  floors  of  the  building. 
Neither  of  the  closets  was  covered  by 
Levering's  lease.  Mrs.  Ryan,  the 
plaintiff,  was  a  sister  of  Mrs.  Lever- 
ing, and  visited  the  premises  for  the 
purpose  of  doing  her  washing.  While 
there  she  had  occasion  to  go  to  the 
closet  in  the  rear,  and  as  she  entered 
it  the  floor  gave  way  through  rotten- 
ness, precipitating  her  into  the  vault 
and  injuring  her  somewhat  seriously. 
She  brought  this  action  to  recover 
damages  for  the  personal  injuries, 
and  upon  the  trial  was  nonsuited. 
This  judicial  ruling  is  sought  to  be 
sustained  upon  the  ground  that  there 
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Error  to  Supreme  Court. 

Action  by  John  Siggins  against  Julia  Thayer  McGill  and  others. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
AMrtned, 

Bedle,  Edwards  &  Thompson,  for  plaintiff  in  error. 

Joseph  Anderson,  for  defendant  in  error. 

Pitney,  J.  —  Plaintiff  was  a  tenant  of  the  defendants,  occupying 
an  apartment  in  a  building  owned  by  them  in  Jersey  City.  There 
were  several  apartments  in  the  building,  and  these  were  separately 
rented  out  by  defendants  to  different  families.  The  halls  and  stair- 
ways of  the  building  were  used  in  common  by  the  several  tenants. 
While  descending  one  of  these  stairways,  the  plaintiff  stumbled  and 
fell,  sustaining  personal  injuries.  This  action  was  brought  to  re- 
cover compensation  therefor  from  the  landlords,  upon  the  ground 
that  the  plaintiff's  fall  was  due  to  the  bad  condition  of  the  stair 
covering.  The  verdict  and  consequent  judgment  were  in  favor  of 
the  plaintiff.  There  were  motions  for  nonsuit  and  for  direction  of 
a  verdict  in  favor  of  the  defendants,  both  of  which  were  denied. 
They  were  based  in  part  upon  the  ground  that  the  plaintiff  knew,  or 
ought  to  have  known,  the  condition  of  the  stair  covering,  and  either 
had  assumed  the  risk  or  by  his  own  negligence  had  contributed  to 


was  no  covenant,  express  or  implied, 
on  the  part  of  the  landlord  that  the 
demised  premises  should  be  fit  or 
suitable  for  use,  and  no  liability  on 
the  part  of  the  landlord  for  injuries 
sustained  by  the  tenant  or  a  servant 
of  the  tenant  by  reason  of  the  ruinous 
condition  of  the  premises. 

"The  bill  of  exceptions  renders  it 
clear,  however,  that  the  closet  in 
which  the  plaintiff  was  injured  was 
not  a  part  of  the  premises  demised  to 
her  employer,  but  was  retained  in  the 
possession  of  the  landlord,  subject  to 
the  common  use  of  the  tenants  by  the 
landlord's  permission.  The  duty 
therefore  rested  upon  the  landlord  to 
exercise  care  about  the  condition  of 
the  closets.  Since  there  was  evidence 
from  which  the  jury  had  a  right  to 
believe  that  there  was  a  want  of  care 
on  the  landlord's  part  in  this  regard, 
and  that  the  plaintiff  was  injured  by 
reason  thereof,  without  negligence  on 


her  part,  the  present  case  is  governed 
by  the  rule  laid  down  in  Siggins  v. 
McGill  (decided  by  this  court  at  the 
present  term)  62  Atl.  Rep.  411,  and 
the  nonsuit  was  erroneous. 

"Counsel  for  defendants  in  error 
insist  that  there  is  neither  privity  of 
contract  nor  privity  of  estate  between 
the  owner  of  the  property  and  the 
servant  or  visitor  of  one  of  the  ten- 
ants, and  cite  Qyne  v.  Helmes,  61  N. 
J.  Law,  358,  39  Atl.  Rep.  767,  as  au- 
thority for  the  proposition  that  the 
landlord  is  exempted  from  liability  to 
others  than  his  tenant.  But  the 
opinion  in  that  case  (at  page  368  of 
61  N.  J.  Law,  and  page  771  of  39 
Atl.  Rep.)  makes  it  clear  that  the  ex- 
emption does  not  apply  to  cases  where 
the  liability  of  the  landlord  rests  upon 
invitation. 

"The  judgment  under  review 
should  be  reversed,  and  a  venire  de^ 
novo  awarded." 
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his  injury.  These  grounds  were  untenable ;  there  being  at  least 
disputable  questions  of  fact  for  the  jury's  determination  with  respect 
to  the  plaintiff's  knowledge  of  the  condition  of  the  stairs  and  with 
respect  to  his  care  while  using  them.  The  motions  were  based  also 
upon  the  ground  that  there  was  no  liability  on  the  part  of  the  land- 
lords for  the  condition  of  the  staircase.  The  learned  trial  justice, 
having  refused  the  motions,  submitted  the  case  to  the  jury  with  this 
instruction :  That  since  the  building  was  occupied  by  several  fam- 
ilies, who  had  the  use  of  the  halls  and  stairways  in  common,  there 
rested  upon  the  defendants  the  duty  of  using  reasonable  care  to  keep 
the  halls  and  stairways  in  proper  condition  for  the  common  use  of 
the  tenants.  To  this  instruction,  as  well  as  to  the  denial  of  the  mo- 
tions, exception  was  duly  sealed. 

In  this  State  it  is  established  as  a  general  rule  that  the  landlord 
is  not  liable  for  injuries  sustained  by  a  tenant  or  his  family  or  guests 
by  reason  of  the  ruinous  condition  of  the  premises  demised ;  there 
being  upon  the  letting  of  a  house  or  lands  no  implied  contract  or 
condition  that  the  premises  are  or  shall  be  fit  and  suitable  for  the 
use  of  the  tenants.  So  it  was  held  by  the  Supreme  Court  in  Naum- 
berg  z/.  Young,  44  N.  J.  Law,  331,  344,  43  Am.  Rep.  380;  Mullen 
V,  Ranier,  45  N.  J.  Law,  520,  523;  Clyne  v,  Helmes,  61  N.  J.  Law, 
358,  39  Atl.  Rep.  767,  and  Land  v,  Fitzgerald,  68  N.  J.  Law,  28, 
52  Atl.  Rep.  229,  and  by  this  court  in  Murray  v,  Albertson,  50  N. 
J.  Law,  167,  13  Atl.  Rep.  394,  7  Am.  St.  Rep.  787.  But  it  is  recog- 
nized that  this  rule  does  not  apply  to  those  portions  of  his  property 
(such  as  passageways,  stairways,  and  the  like)  that  are  not  demised 
to  the  tenant,  but  are  retained  in  the  possession  or  control  of  the  land- 
lord for  the  common  use  of  the  tenants  and  those  having  lawful 
occasion  to  visit  them;  the  ways  being  used  as  appurtenant  to  the 
premises  demised.  With  respect  to  such  ways,  it  has  been  held  by 
our  Supreme  Court  that  the  landlord  is  under  the  responsibility  of 
a  general  owner  of  real  estate  who  holds  out  an  invitation  to  others  to 
enter  upon  and  use  his  property,  and  is  bound  to  see  that  reasonable 
care  is  exercised  to  have  the  passageways  and  stairways  reasonably 
fit  and*  safe  for  the  uses  which  he  has  invited  others  to  make  of  them. 
Gillvon  V.  Reilly,  50  N.  J.  Law,  26,  11  Atl.  Rep.  481 ;  Gleason  v. 
Boehm,  58  N.  J.  Law,  475,  34  Atl.  Rep.  886,  32  L.  R.  A.  645.  This 
doctrine,  we  think,  is  indubitably  sound.  It  is  in  no  wise  opposed  to 
the  rule  which  exempts  the  landlord  from  liability  for  the  condition 
of  premises  that  are  demised,  but  is  plainly  distinguishable  therefrom. 
In  the  case  of  a  demise  the  entry  and  occupancy  are  pursuant  to 
an  estate  vested  in  the  tenant,  and  are  exclusive  of  the  landlord; 
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while  in  the  case  of  passageways  and  stairways  that  are  retained 
in  the  legal  possession  of  the  landlord,  and  are  simply  used  by  the 
tenants  as  appurtenances  to  the  property  demised  to  them,  their 
ingress  and  egress  are  by  virtue  either  of  invitation  or  of  necessity. 
This  is  the  ground  of  the  distinction  as  pointed  out  in  Looney  v. 
McLean,  129  Mass.  33,  37  Am.  Rep.  295,  cited  with  approval  in  Gill- 
von  V.  Reilly,  50  N.  J.  Law,  26,  11  Atl.  Rep.  481.  In  Phillips  v. 
Library  Co.,  55  N.  J.  Law,  307,  16  Am.  Neg.  Cas.  701,  27  Atl.  Rep. 
478,  which  was  a  case  of  one  of  several  tenants  of  a  building  injured 
while  using  a  path  to  the  rear  that  was  arranged  for  the  common 
use  of  the  tenants,  this  court  affirmed  the  responsibility  of  the  land- 
lord for  the  condition  of  the  path. 

The  judgment  under  review  should  be  affirmed. 

\ 

BARTOW  V.  ERIE  R.  CO. 

Supreme  Court,  New  Jersey,  November,  1905. 


DAMAGES  —  LOSS  OF  PROFITS  RECOVERABLE  IN  ACTION  OF 
.  TORT.  —  Loss  of  profits  in  business  are  recoverable  as  damages  in 
actions  of  tort,  when  they  afe  capable  of  being  estimated  with  reasonable 
certainty;  but,  where  the  proof  furnishes  no  data  from  which  the  jury 
may  find  with  reasonable  certainty  the  amount  of  the  profits  recoverable 
as  damages  as  the  result  of  the  accident,  it  is  error  for  the  court  to 
submit  this  element  of  damages  to  the  jury. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Passaic  County. 

Action  by  James  Bartow  against  the  Erie  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Argued  June  Term,  1905,  before  Gummere,  Ch.  J.,  and  Reed  and 

Fort,  JJ. 

Collins  &  Corbin,  for  plaintiff  in  error. 

Peter  J.  McGinnis,  for  defendant  in  error.  * 

Fort,  J.  —  There  are  a  number  of  grounds  for  reversal  assigned 
in  this  case,  but  a  careful  examination  of  them  leads  us  to  conclude 
that  there  is  but  a  single  one  that  has  substance.  It  is  clear,  under 
the  proof,  that  the  plaintiff  could  not  have  been  nonsuited,  nor  a 
verdict  directed  for  the  defendant,  upon  the  testimony. 

There  were  no  reversible  errors  in  the  rulings  of  the  court  upon 
the  admissions  of  testimony  excepted  to,  nor  in  the  charge  of  the 
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court,  except  in  one  respect,  with  relation  to  the  allowance  of  dam- 
ages for  loss  of  profits  in  the  business  of  the  plaintiff.  Exception 
is  taken  to  the  refusal  of  the  court  to  charge  the  defendant's  second 
request.  That  was  as  follows :  "  As  there  is  no  definite  proof  of  the 
amount  of  the  loss  of  profits  sustained  by  the  plaintiff  in  his  busi- 
ness, no  damages  can  be  allowed  for  his  loss  of  profits."  And  ex- 
ception was  also  taken  to  what  the  court  did  say  upon  the  question 
of  the  right  of  recovery  by  the  plaintiff  for  loss  of  profits,  and  the 
leaving  to  the  jury  of  the  question  whether,  under  the  evidence,  the 
plaintiff  was  making  any  profits  from  his  business. 

We  think  the  second  request  should  have  been  charged  in  this 
case  in  lieu  of  what  the  court  did  charge.  There  was  no  proof  in 
the  cause  which  would  justify  the  jury  in  assessing  any  damages  to 
the  plaintiff  for  loss  of  profits.  The  only  testimony  given  on  the 
subject  was  that  of  the  plaintiff  himself,  and  that  amounted  to 
nothing  more  than  a  mere  statement  that  he  took  in,  in  his  business, 
from  $i,ooo  to  $i,ioo  per  annum.  This  was  proof  only  of  the  gross 
amount  of  his  business.  His  books  were  not  produced,  nor  was  there 
given  by  him  any  estimate  of  the  expenses  incident  to  the  conducting 
of  his  business,  or  of  the  proportion  of  the  expenses  to  the  gross 
income.  To  justify  a  finding  of  loss  of  profits  as  a  part  of  the  ver- 
dict in*  a  cause,  the  proof  must  be  such  as  will  show  the  jury  with 
reasonable  certainty  what  the  profits  alleged  to  have  been  lost  would 
have  been,  but  for  the  injury  to  the  plaintiff.  Profits  must  be  proved. 
They  cannot  be  estimated  by  the  jury  without,  data  to  justify  their 
finding.  East  Jersey  Water  Co.  v,  Bigelow,  60  N.  J.  Law,  201,  38 
Atl.  Rep.  631.  There  being  no  proof  of  loss  of  profits  in  the  busi- 
ness of  the  plaintiff  which  the  jury  could,  under  the  proof,  arrive  at 
with  reasonable  certainty,  it  was  error  for  the  trial  judge  to  submit 
the  question  of  this  class  of  damages  to  the  jury,  and  he  should  have 
charged  as  requested. 

For  this  error,  and  this  alone,  the  judgment  is  reversed. 


GUINN  V.  DELAWARE  &  A.  TELEPHONE  CO. 

Court  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


TELEPHONE  WIRE  BREAKING  AND  FALLING  ON  ELECTRIC 
LIGHT  WIRE  — BOY  KILLED  BY  CONTACT.  — A  telephone  com- 
pany maintained  a  guy  wire  in  such  a  position  that  it  was  likely  to  and 
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did  become  crossed  with  an  electric  light  wire  and  charged  with  a  deadly 
current  of  electricity.  The  guy  wire  broke,  and  the  decedent  came  in 
contact  with  it  and  was  killed.  He  was  at  the  time  in  an  open  field, 
which  the  public  were  accustomed  to  cross  without  objection  by  the  land- 
owner. Whether  he  was  there  of  right  or  as  a  trespasser  did  not  appear. 
Held: 

1.  That  the  telephone  company  was  under  a  duty  to  the  decedent  to  exercise 

care,  even  if  he  was  a  trespasser  as  between  himself  and  the  landowner. 

2.  That  the  jury  might  infer  negligence  from  the  omission  of  a  guard  between 

the  electric  light  wire  and  the  guy  wire. 

3.  That  the  telephone  company  was  not  excused  because  the  danger  arose 

after  the  construction  of  the  telephone  line  and  was  due  to  the  running 
of  the  electric  light  wire  below  the  guy  wire;  the  care  required  changed 
with  the  changed  circumstances. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  William  Guinn,  administrator  of  William  C.  Guinn, 
against  the  Delaware  &  Atlantic  Telephone  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

E.  A.  Armstrong,  for  plaintiff  in  error. 

Peter  Backes,  for  defendant  in  error. 

SwAYZE,  J.  —  William  C.  Guinn,  a  lad  thirteen  years  of  age,  was 
killed  by  contact  with  a  gUy  wire  charged  with  electricity.  The 
wire  was  of  a  character  used  for  telephone  construction,  copper  wire 
of  a  tensile  strength  of  250  pounds.  It  was  attached  to  a  pole  on 
which  were  strung  wires  of  the  defendant  alone.  There  was  no 
proof  except  by  inference  that  the  defendant  erected  or  owned  the 
pole  or  had  attached  the  wire.  In  answer  to  an  interrogatory,  the 
defendant  stated  that  the  wire  had  been  inspected  May  27  or  28, 
1904,  about  three  weeks  before  the  injury.  No  testimony  was 
offered  by  the  defendant.  The  trial  judge  left  it  to  the  jury  to  say 
whether  the  wire  was  put  there  by  the  servants  of  the  defendant. 
We  think  there  was  sufficient  evidence  to  warrant  the  inference  that 
such  was  the  fact.  The  injury  was  caused  by  the  guy  wire  breaking 
and  falling  on  an  electric  light  wire  belonging  to  another  company. 
The  broken  end  fell  in  the  grass  in  a  field  belonging  to  Gulick. 
Across  this  field  people  were  accustomed  to  travel  without  objection, 
but  as  far  as  appears  without  other  right.  The  boy's  body  was  found 
still  in  contact  with  the  guy  wire  shortly  after  the  shock.  It  docs 
not  appear  that  he  had  any  right  to  be  on  GuHck's  property;  except 
such  as  may  be  inferred  from  the  facts  stated.  The  contention  of 
the  defendant  is  that  it  was  under  no  duty  to  the  decedent  for  the 
reason  that  he  was  a  trespasser  on  Gulick's  property  or  at  best  a 
mere  licensee.    The  liability  of  the  defendant  rests  upon  the  fact  that 
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it  was  maintaining  wires  which  might  become  charged  with  a  deadly 
current  of  electricity.  New  York  &  New  Jersey  Telephone  Co,  v. 
Bennett,  62  N.  J.  Law,  742,  42  Atl.  Rep.  759 ;  Brooks  z/.  Consolidated 
Gas  Co.,  70  N.  J.  Law,  211,  57  Atl.  Rep.  396. 

The  duty  to  exercise  care  is  established  as  to  travelers  upon  the 
highway  and  employees  of  the  defendant  or  of  another  company 
who  in  the  exercise  of  their  rights  are  likely  to  come  in  contact  with 
the  wires,  and  of  persons  who  are  lawfully  in  a  place  of  proximity 
to  the  wires.  The  question  presented  in  this  case  is  whether  the 
duty  exists  also  as  to  third  persons  who  are  not  at  the  time  in  the 
exercise  of  any  legal  right.  The  principle  underlying  the  case  is 
stated  by  Chief  Justice  Beasley,  in  Van  Winkle  v.  American  Steam 
Boiler  Co.,  52  N.  J.  Law,  240,  247,  19  Atl.  Rep.  472,  to  be  that  in  all 
cases  in  which  any  person  undertakes  the  performance  of  an  act 
which,  if  not  done  with  care  and  skill,  will  be  highly  dangerous  to 
the  persons  or  lives  of  one  or  more  persons,  known  or  unknown, 
the  law,  ipso  facto,  imposes  as  a  public  duty  the  obligation  to  ex- 
ercise such  care  and  skill.  The  test  of  the  defendant's  liability  to  a 
particular  person  is  whether  injury  to  him  ought  reasonably  to  have 
been  anticipated.  In  the  present  case,  the  guy  wire  was  stretched 
over  an  open  field  across  which  people  were  accustomed  to  travel 
without  objection  by  the  landowner.  The  adjoining  field  was  used 
as  a  ball  ground.  It  was  probable  that,  if  the  guy  wire  broke,  some 
one  crossing  the  field  would  come  in  contact  with  it.  That  whoever 
did  so  was  a  trespasser  or  a  bare  licensee,  as  against  the  landowner, 
cannot  avail  the  defendant.  If  a  bare  licensee,  he  would  still  be  there 
lawfully.  If  a  trespasser,  his  wrong  would  be  to  the  landowner 
alone,  not  a  public  wrong,  nor  a  wrong  to  the  defendant. 

The  case  differs  from  one  where  a  trespasser  or  licensee  seeks  to 
recover  of  the  landowner.  A  landowner  may,  in  fact,  reasonably 
anticipate  an  invasion  of  his  property,  but  in  law  he  is  entitled  to 
assume  that  he  will  not  be  interfered  with.  His  right  to  protect  his 
possession  and  to  use  his  property  is  paramount.  It  is  these  con- 
siderations which  led  this  court  to  deny  the  liability  of  the  defendant 
in  the  turntable  cases.  Turess  v.  N.  Y.,  S.  &  W.  R.  R.,  61  N.  J. 
Law,  314,  40  Atl.  Rep.  614;  D.,  L.  &  W.  R.  R.  v.  Reich,  61  N. 
J.  Law,  635,  40  Atl.  Rep.  682, 41  L.  R.  A.  831, 68  Am.  St.  Rep.  727 ; 
and  in  Friedman  v.  Snare  &  Triest  Co.,  (N.  J.  Err.  &  App.)  61  Atl. 
Rep.  401.  The  general  rule  is  that  \  person  is  liable  for  those  re- 
sults of  his  negligence  which  are  reasonably  to  be  anticipated,  the 
exemption  of  the  landowner  from  liability  as  to  trespassers  and 
licensees  is  necessary  to  secure  him  the  beneficial  use  of  his  land; 
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but  no  reason  exists  for  extending  this  exemption  to  the  case  where 
the  rights  of  the  defendant  have  not  been  interfered  with.  There 
is  no  proof  that  the  defendant  had  any  right  to  maintain  the  pole 
and  wire;  but,  even  if  it  had^  the  deceased  is  not  shown  to  have 
interfered  with  the  defendant's  rights.  The  right  to  maintain  the 
pole  and  wire  did  not  involve  the  right  to  have  the  wire  swing  loose 
or  occupy  another  portion  of  the  field.  Whoever  interfered  with  the 
pole  and  wire  in  place,  might  be  a  trespasser,  but  he  would  not  be 
a  trespasser  upon  the  defendant's  rights  if  he  came  in  contact  with 
the  wire  elsewhere. 

The  trial  judge  in  his  charge  rested  his  refusal  to  nonsuit  upon 
the  theory  that  the  defendant  had  n6  right  to  stretch  the  guy  wire, 
and  he  therefore  refused  to  charge  that  the  mere  fact  that  the  boy 
was  there  as  a  licensee  defeated  the  plaintiff's  right  to  recover.  We 
think  that  even  if  the  defendant  had  a  right  to  stretch  the  guy  wire, 
the  plaintiff  might  still  be  entitled  to  recover.  There  was  no  error 
in  the  refusal  to  charge.  The  judge  was  asked  to  charge  that  the 
jury  must  be  satisfied  by  the  greater  weight  of  the  testimony  that 
the  defendant  company  was  negligent,  or  the  verdict  must  be  for  the 
defendant.  He  charged  that  it  must  appear  by  the  weight  of  prob- 
abilities that  the  defendant's  servants  put  the  guy  wire  there.  He 
then  left  it  to  the  jury  to  say  whether  the  defendant  was  negligent 
in  doing  something  which  it  did,  or  in  leaving  undone  something 
which  it  should  have  done. 

In  a  case  where  the  testimony  was  in  conflict,  the  defendant  would 
be  entitled  to  have  this  request  charged ;  but  in  the  present  case,  there 
was  no  conflict  of  testimony,  and  the  only  question  was  whether  the 
jury  would  draw  an  inference  of  negligence  from  undisputed  facts. 
Under  the  decision  of  this  court  in  Newark  Electric  Co.  v.  Ruddy, 
62  N.  J.  Law,  505,  41  Atl.  Rep.  712,  57  L.  R.  A.  624,  affirmed  63 
N.  J.  Law,  357,  46  Atl.  Rep.  iioo,  57  L.  R.  A.  624,  in  the  absence 
of  explanation  by  the  defendant  of  the  cause  of  the  breaking  of  the 
wire,  no  other  inference  was  open.  The  present  case  is  even 
stronger,  for  here  there  was  proof  that  the  wire  was  of  less  tensile 
strength,  though  of  greater  durability,  than  the  wire  ordinarily  used 
for  that  purpose.  It  was  permissible  for  the  jury  to  infer  that  the 
omission  of  a  guard  between  the  electric  light  wire  and  the  guy 
wire  was  an  act  of  negligence.  Rowe  v,  N.  Y.  &  N.  J.  Telephone 
Co.,  66  N.  J.  Law,  19,  48  Atl.  Rep.  523.  Although  the  danger  arose 
after  the  construction  of  the  telephone  line,  and  was  due  to  the  run- 
ning of  the  electric  light  wires  below  the  guy  wire,  the  care  re- 
quired of  the  telephone  company  changed  with  the  changed  circum- 
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stances.    Rowc  v.  N.  Y.  &  N.  J.  Telephone  Co.,  66  N.  J.  Law,  I9> 
48  Atl.  Rep.  523. 
The  judgment  should  be  affirmed,  with  costs. 


COLLINS  V.  WEST  JERSEY  EXPRESS  CO. 

Court  of  Errors  and  Appeals,  New  Jersey,  November,  1905. 


STREETS  —  PROXIMATE  CAUSE  —  PEDESTRIAN  INJURED 
WHILE  AVOIDING  RUNAWAY  HORSE.  — An  express  wagon, 
driven  by  a  servant  of  the  defendant  along  a  public  highway,  struck 
the  hind  wheel  of  a  wagon  that  was  being  loaded  from  the  sidewalk, 
forcing  it  against  the  horse,  which  was  standing  unhitched  in  the  street, 
whereat  the  horse  took  fright  and  ran  away.  To  avoid  being  struck  by 
the  runaway  horse  the  plaintiff  jumped  aside,  and  broke  his  leg  over  a 
board  pile  in  the  street,  whereupon  he  sued  the  defendant  and  was  non- 
suited. Held,  that  the  nonsuit  was  erroneous  (i). 
(Syllabus  by  the  Court.) 

I.  Notes  of  some  recent  cases  on  plaintiff  was  in  the  habit  of  riding  in 

Proximate  cause.  the  caboose.     Held  that,  both  from 

In  Maloney  v.  Bishop  &  Bridges,  his    having    ridden    before    in    the 

(la.  Dec.  1905)  19  Am.  Neg.  Rep.  230,  caboose,  and  from  the  posting  of  the 

ante;  10$  N.  W.  Rep.  407,  the  directed  notice,  plaintiff  must  be  presumed  to 

pursuit  of  an  escaped  chicken  belong- V  have  known  of  the  danger,  and  that, 

ing  to  defendants  was  not  the  proxi-  even  though  the  coupling  was  negli* 

mate  cause  of  the  flight  of  the  chicken  gently  made,  yet  plaintiff  cannot  re- 

against    the    window    of    plaintiff's  cover,  because  his  act  in  standing  up 

store.  was  one  of  the  proximate  causes  of 

In  Shambun  v.  New  Orleans  &  the  accident,  and  was  negligent,  con- 

N.  W.  R.  Cb.,  (La.  1905)  38  So.  Rep.  stituting  contributory  negligence. 

4.^1,  a   freight  train,  in   the  caboose  In    Ingraham    v.    Pullman    Co., 

of  which  plaintiff  was  a  passenger,  (Mass.  1906)   19  Am.  Neg.  Rep.  292, 

having  stopped  to  do  some  switching,  ante,  76  N.  K  Rep.  237,  the  court 

plaintiff,   without   necessity,    left   his  said  that  the  proximate  cause  of  the 

seat,  where  he  would  have  been  safe,  injury  to  plaintiff's  health  was  not  the 

and  walked  to  the  door,  when  he  was  failure   of  the   defendant  carrier   to 

knocked  off  his  feet  by  a  jolt  caused  furnish  a  drawing  room  in  its  car  to 

by  the  making  of  a  coupling,  and  was  plaintiff  as  it  had  contracted  to  do, 

injured.     The  evidence  showed  that,  but  the  refusal  of  plaintiff  to  accept 

when    such    couplings    were    being  such  accommodations  as  were  offered 

made,  jolts,  such  as  might  throw  per-  to  him. 

sons  standing  in  the  caboose  off  their  In  Foley  v.  McMahon,  (St.  Louis 

feet,  might  be  looked  for,  and  that  a  Ct.  App.  Mo.   1905)   90  S.  W.  Rep. 

warning    of    this    danger,    in    large,  113,   the    plaintiff,    a   boy    seventeen 

glaring    letters,    was   posted    on    the  years  of  age,  was  hired  by  defendant 

wall   of   the   caboose,   and   that   the  to  drive  his  two-mule  wagon.     The 
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Error  to  Supreme  Court. 

Action  by  Daniel  E.  Collins  against  the  West  Jersey  Express  Com- 
pany. There  was  a  judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed, 

Matthew  Jefferson,  for  plaintiff  in  error. 

Joseph  H.  Gaskill,  for  defendant  in  error. 

Garrison,  J.  —  A  servant  of  the  defendant,  while  driving  an  ex- 
press wagon  along  Central  avenue  in  Atlantic  City,  struck  the  hind 


outside  tug  of  the  harness  on  the  near 
mule  had  been  broken  and  wired  to- 
gether, unknown  to  plaintiff.  Plain- 
tiff was  driving  on  the  streets  of  St 
Louis,  hauling  mud.  On  his  route 
with  his  second  load  the  wire  holding 
the  broken  tug  gave  way,  and  the 
plaintiff  alighted  from  the  wagon  to 
repair  it.  The  wheels  of  the  wagon 
were  in  a  street  railroad  track,  and 
while  plaintiff  had  his  foot  against 
the  rail  of  the  track,  and  in  front  of 
the  fore  wheel  of  the  wagon,  pulling 
at  the  wire  to  bring  the  ends  of  the 
tug  together,  the  mules,  of  their  own 
accord,  started  up  and  drew  the  front 
wheel  over  plaintiff's  toes,  causing 
the  loss  of  two  of  them.  The  suit  is 
to  recover  damages  for  the  loss  of 
the  two  toes. 

The  court  said:  "The  sole  negli- 
gence pleaded  and  relied  on  was  the 
furnishing  of  the  defective  harness 
by  defendant  to  plaintiff.  If  the  de- 
fect in  the  harness  was  not  the  proxi- 
mate cause  of  the  injury,  defendant's 
peremptory  instruction  offered  at  the 
close  of  the  evidence  should  have 
been  given.  There  is  an  apparent 
conflict  in  the  judicial  definitions  of 
probable  cause.  What  they  mean,  we 
think,  is  about  this:  If  the  injury, 
whatever  it  may  be,  directly  and 
naturally  flows  from  the  negligence 
complained  of,  the  defendant  is  liable, 
though  the  particular  injury  would 
not  ordinarily  be  expected  to  result 
from  such  negligence.  On  the  other 
hand,  if  the  injury  is  extraordinary 
and    exceDtionaU    such    as    no    man 


could  foresee  or  provide  against,  the 
defendant  will  not  be  liable,  though 
the  injury  would  not  have  happened, 
but  for  his  negligence.  If  this  is  a 
correct  interpretation  of  the  language 
of  the  cases  deflning  probable  cause,  ' 
then  they  are  harmonious  and  are 
useful  as  guides  in  applying  the  doc- 
trine to  the  facts  in  every  case.  If 
we  apply  them  to  the  facts  of  the 
case  in  hand,  it  is  plain  that  the  de- 
fective tug  was  not  the  proximate 
cause,  nor  could  the  injury  have  been 
anticipated  from  the  breaking  of  the 
tug.  That  the  tug  might  break,  and, 
if  it  should,  that  the  driver  would 
alight  and  go  in  front  of  the  wagon 
'to  repair  the  breach,  might  have  been 
foreseen  by  the  exercise  of  ordinary 
care.  But  that  the  driver  would  place 
his  foot  in  front  of  the  wheel  of  the 
wagon  and  that  the  mules  would,  at 
the  same  time,  voluntarily  start  the 
wagon  forward  and  pull  the  wheel 
over  the  plaintiff's  foot,  could  not 
have  been  foreseen  or  anticipated  by 
the  most  careful  and  sagacious  of 
men.  It  seems  to  us,  also,  that  the 
movement  of  the  mules  by  which  the 
wheel  was  drawn  over  plaintiff's  toes 
was  wholly  disconnected  with  and  in- 
dependent of  the  breaking  of  the  tug, 
and  for  this  reason  plaintiff  cannot 
recover." 

In  RoEDECKER  V.  Metropoutan  St. 
R.  Co.,  (Sup.  Ct.  N.  Y.  1903)  87  App. 
Div.  227,  the  plaintiff  was  a  painter 
and  with  his  son  boarded  the  de- 
fendant's horse  car  carrying  paint 
pots  and  was  told  by  the  conductor 
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wheel  of  a  wagon  that  was  standing  by  the  curb,  and  forced  it 
against  the  horse,  which  was  unhitched,  whereat  the  horse  took 
fright  and. ran  away.  The  horse  turned  into  New  York  avenue  and 
ran  up  on  the  sidewalk,  where  the  plaintiff  was  standing  near  some 
lumber  that  was  piled  up  in  the  street.  The  plaintiff,  to  avoid  being 
hit  by  the  runaway  horse,  jumped  aside  and  broke  his  leg  over  the 
board  pile,  and  thereupon  sued  the  defendant  for  damages  and  was 
nonsuited. 

We  think  that  this  nonsuit  was  wrong.    The  striking  of  the  stand- 


to  go  to  the  front  platform.  There 
he  deposited  his  paint  pots  and  stood 
behind  and  to  the  right  of  the  driver, 
about  a  foot  from  the  right-hand 
step  of  the  front  platform.  There 
were  five  or  six  people  on  the  plat- 
form and  the  car  was  crowded.  The 
plaintiffs  evidence  was  that  the  driver 
whipped  up  his  horses  as  the  car 
approached  a  cross  street  to  get 
ahead  of  car  thereon  and  when  the 
horses  were  on  a  run,  one  of  them 
fell  and  the  car  ran  up  to  him  and 
over  his  hind  quarters,  and  while  he 
was  struggling  to  extricate  himself, 
the  driver  and  some  others  jumped 
off  while  plaintiff  stood  on  the  plat- 
form and  as  they  pushed  the  car  back 
from  the  horse  he  got  his  leg  free 
and  kicked  in  between  the  car  and 
the  front  dashboard  and  struck  the 
plaintiff  in  the  leg.  The  court  said 
that  the  driver's  operation  of  the  car 
and  the  management  of  the  horses 
was  not  the  proximate  cause  of  plain- 
tiff's injury  and  a  judgment  in  his 
favor  was  reversed. 

In  Miller  v.  Lewistown  Elec.  L., 
H.  &  P.  Co.,  (Pa.  190S)  62  Atl.  Rep. 
32,  it  appeared  that  at  a  point  in  the 
borough  of  Lewistown  where  several 
streets  intersected,  the  defendant 
maintained  an  arc  light,  w,hich  on  the 
evening  in  question  had  been  lowered 
for  repairs.  An  employee  of  the  com- 
pany, after  lowering  the  light,  left  it 
in  charge  of  a  boy  while  he  went  to 
secure  a  file.     During  his  absence  a 


one-horse  sleigh  dashed  around  a 
corner  and  struck  the  wires  attached 
to  the  lamp.  The  testimony  tended  to 
show  that  Miller,  while  attempting  to 
cross  one  of*  the  streets  at  a  point 
other  than  the  regular  crossing,  was 
struck  by  the  wires  and  sustained  in- 
juries, from  which  he  died  after  the 
present  suit  was  instituted. 

Per  Curiam.  Whether  the  de- 
fendant's conduct  in  lowering  the 
lamp,  or  leaving  it  in  charge  of  a  boy, 
while  the  wires  were  down,  was  negli- 
gent, was  a  question  for  the  jury. 
There  could  be  no  custom  of  the  de- 
fendant which  would  excuse  it  for 
exposing  the  public  to  what  the  jury 
should  find  was  unnecessary  danger. 

The  question  of  proximate  cause 
was  also  for  the  jury.  The  fact  that 
the  horse  was  going  at  a  rapid  pace 
was  not  so  unprecedented  that  the 
jury  might  not  fairly  find  that  the 
defendant  was  bound  to  anticipate 
and  look  out  for  it,  and  that  the  chain 
of  events  was  continuous  up  to  the 
injury  to  plaintiff. 

As  to  the  plaintiff's  alleged  con- 
tributory negligence,  a  pedestrian  is 
not  necessarily  negligent  if  he  leaves 
the  sidewalk  and  crosses  the  street 
at  other  than  the  regular  crossings. 
In  so  doing  he  may  encounter  risks 
that  he  would  not  on  the  sidewalk; 
but,  unless  they  are  manifest,  it  is  for 
the  jury,  not  the  court,  to  say  that  his 
act  was  negligent.  Judgment  af- 
firmed. 
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ing  wagon  by  the  defendant's  wagon  was  unquestionably  the  initial 
force  that  set  in  motion  the  train  of  circumstances  by  which  the 
plaintiff  was  injured,  none  of  which  had  their  rise  in  any  intervening 
force  or  other  cause. 

The  board  pile  over  which  the  plaintiff  fell,  while  it  was  a  condi- 
tion of  his  injury,  was  not  its  cause.    21  Am.  &  Eng.  Encyc.  of  Law,. 

494. 

Likewise  the  circumstance  that  the  horse  was  standing  unhitched, 

while  it  was  a  condition  that  rendered  its  running  away  more  likely,. 

was  not  the  cause  of  that  occurrence. 

Moreover,  as  the  man  in  charge  of  this  team  was  engaged  in  load' 
ing  the  wagon  from  a  box  that  stood  beside  it  on  the  curb,  he  may 
not  have  been  negligent  in  allowing  fiis  horse  to  be  unhitched^ 
Belles  V.  Kellner,  67  N.  J.  Law,  255,  51  Atl.  Rep.  700,  54  Atl.  Rep. 
99,  57  L.  R.  A.  627,  91  Am.  St.  Rep.  429. 

Both  the  running  away  of  the  horse  and  the  plaintiff's  fall  over  the 
lumber  relate  back  to  the  collision  that  caused  the  runaway,  and 
whether  that  was  a  negligent  act  in  the  defendant's  servant  was- 
clearly  a  jury  question. 

The  cases  upon  intervening  and  concurring  causes  are  collected 
in  a  series  of  notes  in  21  Am.  &  Eng.  Encyc.  of  Law,  492  et  seq., 
and  also  in  the  annotations  to  Scott  7'.  Shepherd,  Smith  Lead.  Cas.,. 
vol.  I,  p.  754. 

The  judgment  of  the  Supreme  Court  is  reversed. 


KOEHLER  V.  NEW  YORK  STEAM  CO. 

Court  of  Appeals,  New  York,  October,  ipoj. 


MASTER  AND  SERVANT  — INSPECTION.  — The  duty  of  inspection  is 
that  of  the  master,  which  he  cannot  delegate  so  as  to  be  relieved  from 
responsibility  for  its  negligent  performance. 

SAME  — LABORER'S  DEATH  CAUSED  BY  BURSTING  OF  STEAM 
PIPE.  —  Where  it  appeared  that  a  laborer  in  a  ditch  while  engaged  iir 
repairing  steam  pipes  of  his  employer  was  so  badly  scalded  by  steam^ 
escaping  from  an  elbow  pipe  that  burst,  that  he  died,  and  that  the  jury 
would  have  been  warranted  in  finding  the  pipe  was  defective,  which  would 
have  been  disclosed  by  a  careful  inspection,  it  was  t  rror  to  direct  a  verdict 
for  defendant  upon  the  ground  that  proper  means  lad  been  provided  for 
such  an  inspection. 
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Appeal  from  Supreme  Court,  Appellate  Division,  First  Depart- 
ment 

Action  by  Elizabeth  Koehler,  administratrix  of  John  Koehler, 
against  the  New  York  Steam  Company.  Judgment  for  defendant 
was  affirmed  by  the  Appellate  Divisftn  by  divided  court  (87  N.  Y. 
Supp.  1 139,  93  App.  Div.  612),  and  plaintiff  appeals.    Reversed. 

This  action  was  brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  The  accident  which  caused  the  death  occurred 
on  the  afternoon  of  Sunday,  September  23,  1900.  At  that  time 
the  intestate  was  a  laborer  in  the  employ  of  the  defendant,  a  corpo- 
ration engaged  in  the  business  of  supplying  steam  for  motive  and 
heating  purposes  by  means  of  pipes  laid  under  the  streets  of  the  city 
of  New  York.  The  accident  occurred  at  the  corner  of  Cedar  and 
William  streets.  The  intestate,  with  other  laborers,  was  at  work 
in  a  trench  engaged  in  repairing  a  pipe  under  the  direction  of  the 
defendant's  foreman.  While  thus  engaged  an  elbow  upon  another 
pipe  owned  and  controlled  by  the  defendant,  and  which  was  then 
charged  with  steam,  split  open,  allowing  the  steam  to  escape,  and 
scalding  the  deceased  so  badly  that  he  died  in  consequence  thereof 
a  few  days  later.  The  elbow  that ,  burst  was  a  new  one,  and 
shortly  prior  to  the  accident  had  been  taken  from  the  defendant's 
storeroom,  where  large  numbers  of  similar  castings  were  kept. 
Upon  the  trial  the  evidence  was  conflicting  as  to  whether  there  was 
a  defect  in  the  elbow  or  whether  a  careful  inspection  would  have 
disclosed  such  defect.  The  action  has  been  tried  three  times.  Upon 
the  first  trial  the  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff. The  judgment  entered  upon  this  verdict  was  reversed  by 
the  Appellate  Division  for  an  error  in  a  ruling  upon  the  evidence. 
71  App.  Div.  222,  75  N.  Y.  Supp.  597.  Upon  the  second  trial 
the  jury  again  rendered  a  verdict  in  favor  of  the  plaintiff,  and 
again  the  judgment  was  reversed  by  the  Appellate  Division.  84 
App.  Div.  221,  82  N.  Y.  Supp.  588.  Upon  the  third  trial  a  verdict 
was  directed  by  the  court  in  favor  of  the  defendant.  The  judgment 
entered  thereon  was  affirmed  by  the  Appellate  Division  by  a  divided 
■court,  and  this  appeal  is  from  that  affirmance. 

Edward  A.  Alexander,  G.  Herbert  Cone,  Jerome  H.  Buck, 
and  Ignatius  Weltner,  for  appellant. 

Frank  Verner  Johnson,  for  respondent. 

Werner,  J.  (after  stating  the  facts).  —  The  learned  Appellate 
Division,  in  its  opinion  delivered  upon  the  second  appeal  in  this  action 
<84  App.  Div.  221,  82  N.  Y.  Supp.  588),  held  that  the  evidence 
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would  have  warranted  a  jury  in  finding  that  the  elbow  in  question 
was  defective  and  that  a  careful  inspection  would  have  disclosed 
the  defect.  But  that  learned  court  also  held  that  the  uncontra- 
dicted evidence  of  the  defendant's  employees  proved  that  a  proper 
inspection  had  been  made.  Hpon  that  view  of  the  evidence  the 
court  seems  to  have  decided  as  matter  of  law  that  the  defendant 
had  fully  performed  its  duty  when  it  had  provided  the  means  and 
men  for  a  proper  inspection.  To  state  it  in  a  different  form,  the 
court  held  that  although  the  evidence  warranted  the  jury  in  finding 
that  a  defective  condition  existed  which  gould  have  been  discovered 
by  a  careful  inspection,  yet  the  defendant  was  not  liable,  since  it  had 
provided  for  an  inspection  by  competent  employees.  In  this  con- 
clusion we  think  the  learned  court  below  clearly  erred.  It  has 
become  one  of  the  axioms  of  negligence  law  that  the  duty  of  inspec- 
tion is  the  master's  duty,  and  one  that  cannot  be  delegated,  so  as  to 
relieve  the  master  from  responsibility.  If  a  servant  performs  this 
duty  he  is  the  alter  ego  of  the  master,  and  for  any  negligence  in  its 
discharge  the  latter  is  liable.  This  rule  is  well  stated  by  Chief 
Judge  CuUen  in  McGuire  v.  Bell  Telephone  Co.,  167  N.  Y.  208, 
211,  60  N.  E.  Rep.  433,  434,  52  L.  R.  A.  437,  as  follows:  "  The 
master  personally  owes  to  his  servants  the  duty  of  using  ordinary 
care  and  diligence  to  provide  for  them  a  reasonably  safe  place  to 
work,  and  sound  and  suitable  appliances  and  materials  with  which 
to  work,  and  is  bound  to  inspect  and  examine  these  things  from 
time  to  time,  and  use  ordinary  care  to  discover  and  repair  defects 
in  them.  Reasonable  care  involves  proper  inspection,  and  neg- 
ligence in  respect  to  it,  in  such  cases  as  this,  is  the  negligence  of 
the  master,  and  none  the  less  so  when  the  inspection  is  committed 
to  a  servant."  The  rule  thus  set  forth  is  established  by  a  long 
line  of  cases  in  this  court,  of  which  we  cite  only  a  few:  Bailey 
V.  R.,  W.  &  O.  R.  R.  Co.,  139  N.  Y.  302,  16  Am.  Neg.  Cas.  787*1, 
34  N.  E.  Rep.  918 ;  Durkin  v.  Sharp,  88  N.  Y.  225,  16  Am.  Neg.  Cas. 
774»;  Simone  v.  Kirk,  173  N.  Y.  7,  13,  65  N.  E.  Rep.  739;  Byrne 
V.  Eastmans  Co.,  163  N.  Y.  461,  465,  57  N.  E.  Rep.  738;  Eastland 
V.  Clarke,  165  N.  Y.  420,  429,  59  N.  E.  Rep.  202. 

The  evidence  before  the  Appellate  Division  upon  the  former  appeal 
was  exactly  the  same  as  that  in  the  record  now  before  us,  and  we 
think  it  was  properly  held  that  the  evidence  would  have  warranted 
the  jury  in  finding  that  there  was  a  defect  in  the  elbow  which 
a  careful  inspection  would  have  disclosed.  In  its  opinion  (84  App. 
Div.  224,  82  N.  Y.  Supp.  590) ,  the  court  below  said :  "  While  the 
defendant's  witnesses   in  point  of  numbers  and   weight  prepon- 
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derate  over  those  brought  by  the  plaintiff,  we  should  hesitate  to 
disturb  this  verdict  if  it  rested  entirely  upon  this  disputed  question 
of  fact  as  to  whether  the  bursting  was  or  was  not  due  to  the 
original  defect  in  the  elbow  or  casting."  An  examination  of  the 
record  convinces  us  that  the  Appellate  Division  correctly  decided 
that  the  evidence  was  conflicting  on  all  the  material  facts  invoWed. 
At  the  time  of  the  accident  the  pipe  of  which  the  elbow  was  a  part 
was  subject  to  a  pressure  of  eighty  to  eighty-five  pounds  of  steam 
to  the  square  inch.  It  is  not  disputed  that  the  metal  on  the  inside 
of  the  neck  of  the  elbow  at  the  point  of  fracture  was  spongy, 
although  the  claim  is  made  that  there  was  enough  solid  metal  outside 
of  this  spongy  portion  to  make  the  casting  safe. 

Viola,  an  expert  called  as  a  witness  on  behalf  of- plaintiff,  was 
shown  the  broken  elbow  upon  the  trial,  and  was  asked  to  state 
whether  he  observed  any  defects  in  it.  He  answered :  "  Yes,  the 
lower  part  of  this  elbow  is  defective.  Some  part  of  this  casting 
is  spongy.  *  *  *  The  outer  side  is  a  sound  casting,  perfectly 
sound,  and  the  only  defect  is  in  the  lower  middle  piece,  the  lower 
joint  of  the  casting.  That,  I  say,  is  spongy."  He  then  testified 
that  the  defect  that  "  I  have  observed  *  *  *  in  the  broken  part 
of  this  elbow  could  have  been  discovered  by  the  use  of  the  hammer 
test."  The  hammer  test  consists  of  tapping  the  outside  of  the 
casting  with  a  hammer,  and  the  sound  indicates  the  condition  of  the 
metal.  This  was  assumed  by  both  parties  to  be  a  proper  method 
of  testing  the  casting.  In  answer  to  a  hypothetical  question  put  to' 
Viola,  in  which  the  facts  surrounding  the  bursting  of  the  elbow  were 
set  forth,  he  stated  his  opinion  as  to  the  cause  of  the  bursting  as 
follows :  "  It  could  only  be  a  defect  of  the  elbow."  In  answer  to  a 
question  by  the  court  as  to  what  defect  he  meant,  he  stated :  "  The 
spongy  part,  which  cannot  stand  the  same  pressure  as  the  sound 
part."  Upon  cross-examination  by  the  defendant's  counsel  he  testi- 
fied :  "  In  all  castings  sponginess  on  the  interior  can  happen,  but 
not  always.  I  know  that  this  metal  is  cast  in  a  mold  with  sand, 
and  that  the  part  around  the  sand  cools  first  and  forms  a  shell 
there,  and  the  inside  cools  later.  When  the  inside  of  the  iron  cools, 
it  contracts  somewhat,  and  the  inside  contracting  is  likely  to  draw 
away  a  little  from  the  outside  shell  at  times."  Moldenke,  another 
expert  called  on  behalf  of  plaintiff,  also  pointed  out  this  spongy 
condition  as  a  defect,  and  stated  that  in  his  opinion  this  defect 
was  the  cause  of  the  bursting.  He  further  stated  that  "under 
the  circumstances  a  ten-pound  pressure  was  sufficient  to  break 
this  elbow  in  the  condition  that  I  find  it  here."    Upon  cross-exami- 


400  19  AMERICAN  Negligence  Repor  ts, 

nation  he  testified :  "  In  casting  iron  in  any  form  whatsoever  there 
are  always  chances  that  there  will  be  some  blow  holes,  or  sand  holes, 
or  something  of  that  kind,  in  the  castings,  and  that  happens,  to 
some  extent,  in  all  castings,  and  it  should  be  carefully  watched 
so  that  it  should  not  happen.  It  has  to  be  watched  to  some  extent, 
not  in  almost  all  castings.  It  only  happens  when  the  iron  is  not 
of  the  right  quality,  or  the  mold  is  not  right,  or  some  cause  that 
can  be  avoided  with  proper  management.  In  casting  a  solid  piece 
of  metal  the  outside  of  that  metal  cools  first,  and  that  forms  a 
hard  shell,  and  the  inside  cools  a  little  later  usually,  and  that  con- 
tracts somewhat,  and  that  would  have  the  effect  of  making  a  slight 
spongy  appearance  upon  the  inside  at  times  if  it  were  left  to  do  so. 
That  is  not  the  practical  result  which  we  find  very  frequently  in 
casting  if  it  is  handled  right.  If  the  casting  is  fed  properly,  the 
liquid  interior  is  refed  or  replenished,  so  that  it  sets  just  as  sound 
as  the  outside.  That  is  one  of  the  causes  of  the  spongy  appearance. 
I  have  had  occasion  to  break  open  any  number  of  castings  of  this 
particular  form  and  shape,  and  I  know,  as  matter  of  fact,  that 
where  a  casting  is  made  in  the  form  of  an  elbow  like  this,  and  the 
iron  is  molded  into  this  particular  shape,  that  a  slight  sponginess 
frequently  appears  in  this  particular  portion  of  the  casting."  Upon 
re-direct  examination  he  was  asked  how  he  arrived  at  the  con- 

• 

elusion  as  to  what  pressure  would  break  open  a  spongy  elbow, 
and  he  replied :  "  The  reason  goes  into  the  constitution  of  the 
iron.  We  have  here  a  spongy  portion  of  the  iron.  We  know  that 
when  pressure  is  applied  to  a  piece  of  cast  iron  of  this  nature  that 
the  pressure  will  get  between  the  crystals  and  separate  them  one 
by  one  quietly.  Then  we  have  a  weak  spot  here,  and  perhaps  a 
pressure  of  ten  pounds  to  the  square  inch  may  be  sufficient  to  sepa- 
rate the  crystals.  Naturally,  cracks  form,  and  then  steam  escapes, 
and  it  breaks  a  hundred  times  easier  than  a  sound  one  would. 
*■  *  *  In  other  words,  there  may  be  something  acting  —  my 
experience  shows  that  there  is  something  acting  —  on  the  spongy 
part,  which  makes  it  absolutely  weak  in  that  spot.  It  may  take  years 
to  show  it,  or  it  may  take  half  an  hour.  But  when  it  is  finally 
through  the  steam  escapes,  then  you  have  an  opening,  and  it  is 
only  a  matter  of  time  when  it  bursts.  That  is  my  opinion  so  far  as  I 
know.  So  the  question  of  pounds  to  the  square  inch  does  not  cut 
a  figure  in  this  thing  at  all."  This  evidence  on  the  part  of  the  plain- 
tiff is  supplemented  by  the  testimony  of  the  defendant's  witness 
Johnson,  who  was  a  machinist  in  the  employ  of  the  defendant, 
and  was  called  by  it  as  a  witness.     He  testified  that  it  was  part 
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of  his  duties  to  test  castings  with  a  hammer.  Upon  cross-exami- 
nation by  plaintiff's  counsel,  he  stated:  "The  narrow  part  of 
plaintiff's  Exhibit  C  (the  elbow  in  question)  at  one  end  is  spongy. 
It  is  a  weak  spot.    I  consider  that  a  weak  spot." 

It  is  unnecessary  to  go  at  length  into  the  testimony  adduced  on 
behalf  of  the  defendant,  for  it  is  apparent  that  the  evidence  on  behalf 
of  the  plaintiff  above  referred  to  was  sufficient  to  create  an  issue 
of  fact  upon  the  vital  question  whether  there  was  a  defect  in  the 
elbow  which  a  reasonably  careful  inspection  would  have  disclosed. 
It  is  sufficient  to  say  that  the  evidence  of  the  defendant's  employees 
and  experts  tended  to  show  that  the  elbow  in  question  had  been 
examined  by  means  of  the  hammer  test,  that  the  defect  was  not 
discoverable  by  means  of  that  test,  that  the  casting  was  considerably 
heavier  than  those  which  were  then  ordinarily  used  for  the  same 
purpose,  that  there  was  a  sufficient  thickness  of  solid  iron  outside 
of  this  spongy  portion  to  make  the  elbow  safe,  and  that  the  iron 
of  which  it  was  made  was  of  sufficient  strength  to  withstand  a 
pressure  of  at  least  1,500  pounds  to  the  square  inch.  The  credibility 
of  these  witnesses  and  the  weight  of  their  testimony  were,  of  course, 
matters  for  the  consideration  of  the  jury,  in  the  light  of  the  plain- 
tiff's experts,  Viola  and  Moldenke,  to  the  effect  that  the  amount 
of  pressure  a  casting  may  stand  for  a  given  time  is  not  necessarily 
an  indication  of  its  actual  condition,  since  a  spongy  spot  may  yield 
to  pressure  quite  suddenly  or  disintegrate  by  degrees. 

In  disposing  of  this  case  it  is  to  be  borne  in  mind  that  this  is  a 
directed  verdict,  and  the  appellant  is  not  only  entitled  to  the  most 
favorable  inferences  deducible  from  the  evidence,  but  all  the  dis- 
puted facts  are  to  be  treated  as  established  in  her  favor.  Higgins 
V.  Eagleton,  155  N.  Y.  466,  50  N.  E.  Rep.  287;  Place  v,  N.  Y.  C.  & 
H.  R.  R.  Co.,  167  N.  Y.  345,  347,  60  N.  E.  Rep.  632 ;  Waldron  v. 
Fargo,  170  N.  Y.  130,  62  N.  E.  Rep.  1077;  Sundheimer  z\  City 
of  New  York,  176  N.  Y.  495,  68  N.  E.  Rep.  867.  There  was  also 
some  slight  evidence  tending  to  show  that,  between  the  time  when 
the  elbow  was  placed  in  position  and  the  time  of  the  accident,  marks 
or  dents  were  made  on  the  elbow.  It  was  argued  that  these  dents 
might  have  been  made  by  the  workmen  in  the  process  of  handing 
tools  to  the  laborers  in  the  trench,  and  that  the  bursting  of  the 
elbow  might  have  been  caused  by  a  violent  blow  upon  the  pipe  while 
under  pressure.  But  these  are  mere  suggestions  which  seem  to 
have  no  material  support  in  the  evidence.  All  that  can  be  said 
upon  that  point,  in  any  event,  is  that  this  also  may  have  been  a 
question  of  fact  for  the  jury.  There  is  no  affirmative  evidence  as  to 
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the  conduct  of  plaintiff's  intestate,  but  the  circumstances  disclosed 
by  the  whole  case  are  such  as  to  clearly  make  the  question  of  his 
alleged  contributory  negligence  one  of  fact  for  the  jury. 

The  judgment  of  the  Appellate  Division  and  that  of  the  trial  court 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event.     * 

CuLLEN,  Ch.  J.,  and  Gray,  Bartletc,  Haight,  and  Vann,  JJ., 
concur.    O'Brien,  J.,  absent. 

Judgment  reversed. 


FOSTER  V.  INTERNATIONAL  PAPER  CO, 

Court  of  Appeals,  New  York,  October,  1905. 


MASTER  AND  SERVANT  — MACHINERY  — SET  SCREW  — FAIL- 
URE  OF  FOREMAN  TO  OBEY  ORDER  CAUSING  INJURY  TO 
EMPLOYEE.  —  Where  it  appeared  that  while  alterations  were  being 
made  in  defendant's  mill,  the  master  mechanic  instructed  the  head  mill- 
wright to  shut  down  the  machinery  when  the  belts  were  to  be  run  on, 
and  in  disregard  of  that  order  the  plaintiff,  a  common  laborer,  was 
directed  to  assist  in  putting  a  belt  on  a  rapidly  revolving  pulley,  and  his 
clothing  was  caught  by  a  set  screw  that  he  failed  to  see  because  of 
alleged  insufficient  light,  it  was  error  to  refuse  to  instruct  the  jury  that,  if 
such  an  order  was  given  by  the  master  mechanic  the  defendant  would 
not  be  liable  if  its  subordinates  disregarded  the  order  and  the  injury 
was  the  result  thereof,  and  that  if  the  master  had  furnished  proper 
means  of  lighting  the  place  and  competent  men  to  do  it,  he  had  per- 
formed his  whole  duty  so  far  as  the  lighting  was  concerned. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Joseph  Foster,  Jr.,  against  the  International  Paper 
Company.  From  a  judgment  of  the  Appellate  Division  (88  N.  Y. 
Supp.  iioi,  94  App.  Div.  612),  modifying  and  affirming  as  modified 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

See  75  N.  Y.  Supp.  610. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
which  the  plaintiff  claims  to  have  sustained  by  reason  of  the  defend- 
ant's alleged  negligence.  The  defendant  owns  and  operates  a  large 
plant  at  Niagara  Falls,  N.  Y.,  for  the  manufacture  of  paper,  and 
the  plaintiff  was  there  employed  as  a  common  laborer.  The  accident 
which  caused  the  injuries  complained  of  occurred  at  about  4  o'clock 
in  the  morning  of  the  8th  of  January,  1900.    At  that  time  the  plaintiff 
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was  assisting  in  throwing  a  belt  upon  a  pulley  attached  to  a  shaft  in 
what  is  known  as  the  "  wood  room/'  located  in  the  basement  of  the 
defendant's  mill.    The  shaft  was  mounted  on  a  frame  which  stood 
near  one  of  the  walls  of  the  wood  room ;  the  distance  between  the 
shaft  and  the  wall  being  about  twenty-eight  and  one-half  inches, 
and   between   the    shaft    and   the    floor    about    forty-one    inches. 
Attached  to  this  shaft  and  about  sixteen  inches  from  the  pulley 
was  a  small  sprocket  wheel.    The  plaintiff  had  gone  into  the  space 
between  the  shaft  and  the  wall  for  the  purpose  of  throwing  a  belt  on 
the  pulley,  when  his  clothing  was  caught  in  a  set  screw  attached 
to  the  hub  or  flange  of  the  sprocket  wheel,  with  the  result  that  he 
was  whirled  around  by  the  rapidly  revolving  shaft  and  seriously 
injured.    At  the  time  of  the  accident  the  plaintiff  was  twenty-two 
years  of  age  and  had  been  employed  by  the  defendant  as  a  general 
laborer  for  a  period  of  four  or  five  months.    He  had»also  worked 
for  the  defendant  at  various  other  times  during  the  preceding  five 
years.    One  Bowman  was  the  general  superintendent  in  charge  of 
the  mill.     One  Jones  was  the  master  mechanic  having  charge  of 
certain  additions  and  alterations  which  were  then  being  made.    Mor- 
gan was  the  head  millwright  under  Jones,  and  plaintiff's  immediate 
foreman  was  a  man  named  Jury.    On  the  morning  of  the  accident, 
and  before  it  happened,  Jones,  the  master  mechanic,  had  given 
orders  that  the  machinery  should  be  shut  down  when  the  men  were 
ready   to    run    on   belts.     Just   before    the    accident,    Shedd,    an 
electrician  and  engineer,  who  seems  to  have  served  in  the  capacity 
of  a  general  utility  man  about  the  mill,  had  shortened  the  beU  which 
was  to  be  placed  upon  the  pulley  in  question.      He  reported  to 
Morgan,  the  head  millwright,  that  he  had  completed  this  work, 
and  suggested  that  he  could  throw  on  the  belt  without  stopping 
the  machinery.    Morgan  replied,  in  substance,  that  Jones,  the  master 
mechanic,  had  ordered  the  machinery  to  be  shut  down  when  the 
belts  were  to  be  run  on;   but,  when  Shedd  again  insisted  that  he 
could  run  on  this  belt  without  stopping  the  machinery,  Morgan 
gave  him  permission  to  do  so,  but  advised  him  to  be  careful.    At 
this  time,  according  to  the  plaintiff's  version  of  the  case,  the  plaintiff 
and  Bowman,  the  general  superintendent,  were  standing  near  each 
other  on  the  floor  above  the  basement.    The  plaintiff  testified  that 
Shedd  came  up  the  stairway  and  called  to  him  to  come  down  and 
help  throw  on  the  belt.    The  plaintiff  responded  to  the  call,  and 
while  he  was  thus  engaged  in  assisting  Shedd  the  accident  hap- 
pened as  above  described.    There  were  no  windows  in  the  wood 
room  where  the  accident  occurred,  but  it  was  furnished  with  electric 
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lights.  Plaintiff's  evidence  tended  to  show  that  the  room  was 
insufficiently  lighted,  and  that,  while  he  was  able  to  see  the  shaft 
and  the  pulley,  he  was  unable  to  distinguish  the  sprocket  wheel. 
The  defendant's  evidence,  on  the  other  hand,  tended  to  show  that  it 
had  installed  a  sufficient  number  of  lights  on  an  extension  wire  or 
wires^  upon  which  additional  lights  could  be  placed,  if  the  work- 
men found  it  necessary.  Further  essential  facts  appear  in  the 
opinion. 

Alfred  W.  Gray,  for  appellant. 

Thomas  Watts  and  Abram  F.  Servin,  for  respondent. 

Werner,  J.  (after  stating  the  facts).  —  The  only  questions  that 
survive  the  unanimous  affirmance  by  the  Appellate  Division  of  the 
judgment  entered  upon  the  verdict  recovered  by  the  plaintiff  are 
those  that  arise  upon  exceptions  to  the  charge  and  to  rulings  upon 
evidence.  Many  such  exceptions  appear  in  the  record,  but  we  shall 
consider  only  two  exceptions  to  refusals  to  charge,  and  these  we 
regard  as  fatal  to  the  judgment. 

The  gravamen  of  the  charge  of  negligence  set  forth  in  the  com- 
plaint is  that  the  defendant,  as  master,  failed  to  provide  for  the 
plaintiff,  as  servant,  a  safe  and  proper  place  in  which  to  work, 
and  that  by  reason  of  this  neglect  of  defendant's  duty  the  plaintiff 
sustained  the  injuries  complained  of.  The  theory  of  the  plaintiff's 
case  is  that  the  plaintiff  was  directed  by  one  of  his  superiors,  and  in 
the  presence  of  the  master,  to  assist  in  throwing  a  belt  upon  a 
rapidly  revolving  pulley  in  a  place  where  dangerous  machinery 
was  left  unguarded,  and  that  it  was  not  sufficiently  lighted  to  enable 
the  plaintiff  to  discern  the  hazards  of  the  work.  The  defendant's 
contention  in  that  behalf  is  that  the  place  was  sufficiently  lighted; 
that  there  was  ample  provision  for  additional  lights,  if  any  were 
needed;  and  that  the  task  of  putting  on  the  belt  was  a  matter 
of  detail  as  to  which  the  negligence  of  any  servant,  whatever  his 
grade,  would  not  be  chargeable  to  the  master.  As  bearing  upon 
this  well-defined  issue,  defendant's  counsel  requested  the  court  to 
charge:  "That  if  the  order  was  given  Morgan  to  shut  down 
to  run  on  belts,  and  the  jury  find  that  he  did  not  stand  in  the 
place  of  the  master,  and  disregarded  that  order,  and  the  accident 
resulted  therefrom  from  that  violation  of  the  master's  order,  that 
then  there  is  no  cause  of  action."  This  request  was  followed  by  a 
series  of  questions  by  the  court  and  explanations  by  the  requesting 
counsel  which  it  is  unnecessary  to  reproduce  here.  Suffice  it  to  say, 
therefore,  that  the  request  was  refused  and  an  exception  taken. 

The  main  charge  of  the  learned  trial  court  has  not  touched  upon 
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the  precise  point  presented  by  the  request.     The  substance  of  the 
request  was  that,  if  the  jury  should  find  that  Morgan  did  not  rep- 
resent the  master  in  acquiescing  in  Shedd's  request  to  be  permitted 
to  run  on  the  belt  without  stopping  the  machinery,  then  the  plaintiff 
could  not  recover.    The  state  of  the  evidence  was  such  that  the  jury, 
under  proper  instructions  from  the  court,  might  have  found  that 
Morgan  was  merely  a  co-employee  of  the  plaintiff  in  finally  directing 
that  the  belt  could  be  run  on  without  stopping  the  machinery.    But,, 
if  that  were  not  so,  the  legal  result  is  the  same,  because  the  putting 
on  of  the  belt  was  a  detail  of  the  work,  as  to  which  the  negligence 
of  Morgan  or  Shedd,  or  both,  was  simply  that  of  co-employees. 
In  the  latter  view  of  the  case,  the  defendant  was  entitled  to  a  charge 
even  more  favorable  to  him  than  that  which  he  requested.     The 
principle  that  the  liability  of  a  master  for  an  injury  to  an  employee 
occasioned  by  the  negligence  of  another  employee  does  not  depend 
upon  the  grade  or  rank  of  the  latter,  but  upon  the  character  of  the 
act,  is  illustrated  in  Crispin  v.  Babbitt,  8i  N.  Y.  516,  16  Am.  Neg. 
Cas.  820,  37  Am.  Rep.  521,  where  the  person  in  control  of  an  iron 
works  carelessly  turned  on  steam  and  suddenly  started  machinery, 
by  which  Crispin  was  injured ;  and  in  Cullen  v,  Norton,  126  N.  Y.  i, 
26  N.  E.  Rep.  905,  where  defendant's  foreman  negligently  omitted 
to  remove  an  undischarged  blasting  charge  in  a  quarry,  and  directed 
Cullen  to  dig  so  near  to  it  that,  when  the  charge  was  accidentally 
disturbed  by  the  tools  of  the  other  workmen,  there  was  an  explo- 
sion and  Cullen  was  killed.    Assuming  the  truth  of  the  defendant's 
evidence  to  the  effect  that  Jones,  the  master  mechanic,  had  g^ven 
orders  that  the  machinery  should  be  shut  down  when  the  belts  were 
ready  to  be  run  on,  the  defendant  would  not  be  liable  if  its  sub- 
ordinates disregarded  these  orders,  and  the  injury  was  occasioned 
as  a  result  thereof.    This  was  a  matter  of  detail  which  the  defendant 
had  the  right  to  leave  to  its  subordinates,  upon  the  assumption  that 
its  orders  in  this  respect  would  be  properly  carried  out;  and  the 
failure  to  do  so  by  any  servant,  no  matter  what  his  g^ade,  was 
the  negligence  of  a  fellow-servant.     Slater  v,  Jewett,  85  N.  Y. 
61,  16  Am.  Neg.  Cas.  7y2,  39  Am.  Rep.  627 ;  Flike  v,  B.  &  A.  R.  R. 
Co.,  53  N.  Y.  549,  16  Am.  Neg.  Cas.  765,  13  Am.  Rep.  545;  Cooper 
V.  N.  Y.,  O.  &  W.  R.  Co.,  25  App.  Div.  383,  49  N.  Y.  Supp.  481 ; 
Labatt  on  Master  &, Servant,  sec.  608.    We  think  the  learned  trial 
court  should  have  charged  the  request  referred  to,  and  as  it  related 
to  a  vital  point  that  had  not  been  covered  by  the  main  charge,  the 
refusal  was  a  substantial  error. 
The  other  request  which  we  think  should  have  been  charged 
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related  to  the  lighting  of  the  place  where  the  accident  happened. 
The  plaintifr*s  evidence  tended  to  show  that  the  place  was  so  insuffi- 
ciently lighted  that  he  could  not  see  the  sprocket  wheel  and  set 
screw  in  which  his  clothing  became  entangled.  The  defendant's 
evidence  was  to  the  effect  that  the  place  was  well  lighted  and 
equipped  with  appliances  for  more  light  if  it  was  needed.  Defend- 
ant's counsel  requested  the  court  to  charge :  "  That  if  the  master 
furnished  proper  means  of  lighting  this  place,  proper  supplies,  and 
competent  men  to  do  it,  if  the  jury  so. find,  that  then  the  master  has 
I)erformed  its  whole  duty  so  far  as  lighting  is  concerned."  The 
court  declined  to  charge  this  request.  Thereupon  defendant's  coun- 
sel, after  taking  an  exception,  proceeded  to  prefer  another  request, 
when  he  was  interrupted  by  the  court  with  the  following  remarks : 
"  That  is,  of  course,  true.  If  the  employees  failed  to  do  their  duty 
in  reference  to  not  having  light  there  if  it  was  furnished  —  that  is  to 
say,  so  far  as  the  specific  thing  of  not  availing  themselves  of  the 
light  is  concerned  —  the  defendant  would  not  be  liable  for  that 
omission.  The  question,  however,  that  arises,  is  as  to  whether, 
under  the  circumstances  in  this  case,  it  was  contemplated  that  any 
more  light  should  be  furnished  for  the  purpose  of  doing  this  work 
than  was,  and  whether,  in  view  of  all  the  circumstances,  it  may 
not  have  been  negligent  upon  the  part  of  the  defendant  not  to  have 
made  this  place  more  safe  than  it  was,  and  in  determining  that 
question  they  may  take  into  consideration,  not  only  the  matter  of 
lights,  but  all  the  other  circumstances  to  which  attention  has  been 
called  and  regarding  which  the  evidence  has  been  given." 

The  request  was  explicit,  and  clearly  within  the  well-settled  rule 
of  law  that,  when  a  master  has  done  his  whole  duty  in  providing 
the  proper  means  of  lighting  the  place  in  which  his  employees  are 
to  work,  he  is  not  liable  for  the  failure  of  the  co-employees,  as 
between  themselves,  to  avail  themselves  of  the  means  of  lighting 
at  hand.  Madigan  v.  Ocean  Steam  Nav.  Co.,  178  N.  Y.  242,  70  N. 
E.  Rep.  785,  102  Am.  St.  Rep.  495.  The  request  was,  not  that 
the  master  had  done  the  particular  things  mentioned,  but  that,  if 
the  jury  should  find  that  it  had  done  them,  then  the  measure  of  its 
legal  duty  had  been  fulfilled.  The  response  to  this  charge  should 
have  been  equally  clear  and  unequivocal.  Instead  of  that,  how- 
ever, the  court,  in  the  effort  to  illuminate  the  issue,  beclouded  it 
with  language  which  left  the  matter  practically  where  it  had  been 
before  the  request  was  made. 

As  already  intimated,  we  regard  none  of  the  other  exceptions  as  of 
sufficient  importance  to  justify  discussion;  but,  since  the  two  which 
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we  have  discussed  relate  to  vital  questions,  we  think  the  judgment 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

CuLLEN,  Ch.  J.,  and  Gray,  Bartlett,  and  Vakn,  JJ.,  concur. 
Haight,  J.,  not  sitting.    O'Brien,  J.,  absent 

Judgment  reversed,  etc. 


KUELLING  V.  RODERICK  LEAN  MFG.  CO. 

Court  of  Appeals,  New  York,  November,  1905, 


DEFECTIVE  COMMODITY  —  MANUFACTURER  OF  ARTICLE  LIA- 
BLE TO  PURCHASER  FOR  INJURY  FROM  DEFECT.  —  Where 
it  appeared  that  the  plaintiff  purchased  a  land  roller  from  a  local  firm 
who  had  bought  it  from  defendants,  the  manufacturers,  and  that  the 
plaintiff  was  injured  by  the  breaking  of  the  machine  tongue,  made  of 
cross-grained  wood  that  had  a  knot  in  it  and  a  knot  hole  that  was 
plugged  up  and  puttied  and  painted  over,  the  manufacturer  was  liable 
for  the  injuries  sustained  in  an  action  for  fraud  and  deceit  (l). 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Rinehart  Kuelling  against  the  Roderick  Lean  Manu- 
facturing Company.  From  a  judgment  of  the  Appellate  Division 
(88  N.  Y.  Supp.  1 105,  94  App.  Div.  613),  overruling  plaintiff's 
exceptions  and  denying  a  new  trial,  and  directing  judgment  for 
defendant  oh  a  nonsuit,  plaintiff  appeals.    Reversed, 

Charles  Van  Voorhis,  for  appellant 

Cogswell  Bentley  and  S.  D.  Bentley,  for  respondent 

Bartlett,  J.  —  This  action  has  been  twice  tried.  The  first  trial 
resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  $3,040.  The 
judgment  entered  on  this  verdict  was  reversed  and  a  new  trial 
ordered.  The  second  trial  resulted  in  a  nonsuit,  the  trial  judge 
ordering  the  plaintiff's  exceptions  to  be  heard  in  the  first  instance 
by  the  Appellate  Division.  The  latter  court  overruled  the  excep- 
tions, denied  motion  for  a  new  trial  and  ordered  judgment  for  the 
defendant  upon  this  nonsuit.  The  Appellate  Division  wrote  no 
opinion,  but  rested  its  decision  on  the  opinion  of  McLennan,  P.  J., 

I.  See  Watson  v.  Augusta  Brewing  Co.,  (Ga.  1905),  reported  in  this  volume 
<I9  Am.  Neg.  Rep.),  p.  107,  ante. 
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handed  down  on  the  first  appeal.  88  App.  Div.  309,  84  N.  Y.  Supp. 
622. 

The  plaintiff  is  a  farmer,  residing  in  East  Penfield,  Monroe 
county,  in  this  State.  The  defendant  is  a  foreign  corporation,  organ- 
ized under  the  laws  of  the  State  of  Ohio  and  engaged  in  the 
manufacture  and  sale  of  farming  implements;  its  manufactory 
being  located  at  Mansfield,  in  that  State.  A  few  weeks  prior  to 
April,  1902,  the  defendant  sold  to  the  firm  of  Weaver,  Palmer  & 
Richmond,  who  were  engaged  in  the  business  of  selling  agricultural 
implements  in  the  city  of  Rochester,  a  certain  road  roller,  with  a 
tongue  to  which  was  attached  a  team  of  horses  when  in  use.  A  few 
days  after  this  sale  the  purchasers  sold  the  roller  to  the  firm  of 
Fuller  &  Barnhart,  dealers  in  agricultural  implements  at  Fairport, 
Monroe  county,  in  this  State.  In  April,  1902,  the  plaintiff  pur- 
chased the  road  roller  of  the  firm  of  Fuller  &  Barnhart,  used  it  a 
short  time  in  the  spring  on  his  farm,  stored  it  in  a  covered  shed 
until  about  the  ist  day  of  the  following  September,  when  he  had 
occasion  to  use  it  again  in  the  conduct  of  his  ordinary  farm  work^ 
and  while  so  engaged,  with  two  horses  attached  thereto,  the  tongue 
broke,  precipitating  him  from  a  seat  which  was  attached  to  the 
rear  end  of  the  tongue  immediately  over  the  roller,  causing  the 
horses  to  run  away.  Plaintiff  clung  to  the  reins  for  a  short  distance, 
was  compelled  to  release  his  hold,  and  the  roller,  weighing  some  70a 
pounds,  passed  over  him,  inflicting  severe  injuries. 

This  action  was  brought  by  the  plaintiff  against  the  defendant  as 
the  manufacturer  of  this  roller,  and  is  based  upon  the  allegation 
that  in  constructing  it  the  defendant  "intentionally,  wilfully,  ma- 
liciously, negligently,  and  fraudulently  *'  put  into  it  a  tongue  made 
of  cross-grained  black  or  red  oak,  which  was  unfit  for  that  purpose ; 
that  the  tongue  had  a  knot  in  it,  and  in  addition  a  large  knothole, 
just  in  front  of  the  joint  at  which  the  evener  and  whiffletrees  were 
attached;  that  the  defendant  concealed  this  .knothole  with  a  plug 
of  soft  wood  nailed  in,  and  then  the  knot,  the  plug,  the  hole,  the 
cross-grain  of  the  wood,  and  the  kind  of  wood  used  were  covered 
up  and  concealed  by  the  defendant  with  putty  and  paint  so  that 
the  defects  could  not  be  seen  by  inspection;  that  the  tongue  was 
placed  in  the  roller  so  that  the  knot  and  plug  were  on  the  under 
side;  that  the  roller,  by  reason  of  these  defects,  was  dangerous 
to  the  life  and  limbs  of  any  person  who  should  use  it;  and  that 
the  defects  aforesaid  made  the  tongue  so  weak  that  it  broke  as  before 
stated  at  the  time  of  plaintiff's  injury,  and  was  the  cause  thereof. 

A  rather  unusual  state  of  affairs  is  presented  in  the  history  of 
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this  litigation.  This  action  is  based  upon  the  allegation  that  the 
defendant  "  intentionally,  wilfully,  maliciously,  negligently,  and 
fraudulently "  placed  in  this  roller  a  tongue  containing  certain 
defects  and  concealing  the  same,  as  stated.  It  appears,  however^ 
that  at  the  first  trial  the  case  was  tried  upon  the  theory  of  negligence, 
and  the  jury  passed  upon  no  other  question.  The  jury  rendered 
a  verdict  for  the  plaintiff  in  the  sum  of  $3,040.  The  Appellate 
Division,  on  reviewing  the  judgment  entered  upon  this  verdict, 
stated  in  its  opinion  written  by  McLennan,  P.  J.,  as  follows :  "  The 
case  was  submitted  to  the  jury  purely  and  simply  as  an  action  for 
negligence.  While  in  the  complaint  it  was  alleged  that  the  defend* 
ant  '  wilfully,  maliciously,  negligently,  and  fraudulently '  put  the 
defective  tongue  into  the  roller  in  question,  intending  that  such 
implement  should  be  sold  in  the  open  market,  and  concealed  such 
defect,  knowing  that,  when  used,  it  would  break  and  probably 
occasion  injury  to  the  person  using  it,  that  question  was  not  left 
to  the  jury  for  determination.  The  learned  trial  court  charged 
the  jury  in  substance  that  no  contractual  relation  or  privity  existed 
between  the  plaintiff  and  the  defendant,  that  the  'basis  of  the 
action  is  negligence,'  and  that  in  order  to  recover  the  plaintiff  was 
only  required  to  establish,  by  a  fair  preponderance  of  evidence, 
that  the  accident  was  caused  through  the  negligence  of  the  defend- 
ant and  without  negligence  on  the  part  of  the  plaintiff.  The  court 
also  charged  that  in  order  to  establish  defendant's  negligence  and 
entitle  the  plaintiff  to  recover  it  was  necessary  for  the  jury  to  be 
satisfied  upon  the  evidence  that  the  land  roller  in  question,  with  the 
defective  tongue,  was  a  machine  or  implement  imminently  danger- 
ous to  human  life,  but  charged,  as  matter  of  law,  that  a  land  roller 
was  not  intrinsically  thus  dangerous,  but  was  an  implement  in  ordi- 
nary and  everyday  use  and  of  simple  construction.  The  jury  deter- 
mined each  of  the  questions  submitted  in  favor  of  the  plaintiff." 

The  learned  judge  in  his  able  opinion  dealt  only  with  the  issue  of 
negligence  submitted  to  the  jury.  On  the  present  appeal  the  counsel 
for  the  appellant  presents  what  we  deem  the  controlling  question, 
the  wilful  and  fraudulent  act  of  the  defendant  as  alleged  in  the 
complaint.  We  will  assume  for  the  purposes  of  this  case  that 
this  roller  was  not  a  machine  imminently  dangerous  and  likely 
to  injure  any  person  using  it.  We  express  no  opinion  as  to  the 
liability  of  the  manufacturer  or  seller  of  a  machine  or  vehicle  to 
third  parties  in  case  of  negligence,  in  the  absence  of  fraud  or  deceit, 
whether  the  machine  or  vehicle  be  in  its  original  state  imminently 
dangerous  to  human  life  or  made  so  by  the  subsequent  act  of  the 
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manufacturer  or  seller.  The  case  at  bar,  in  the  view  we  take  of  it, 
does  not  involve  the  law  of  negligence,  but  is  controlled  by  consid- 
erations resting  upon  the  law  applicable  to  wilful  and  fraudulent 
deceit  and  concealment. 

In  England  the  Court  of  King's  Bench  in  1789  in  the  case  of 
Paisley  v.  Freeman,  3  Dumford  &  East,  51,  held  that  a  false  affirma- 
tion made  by  the  defendant  with  intent  to  defraud  the  plaintiff, 
whereby  the  plaintiff  receives  damage,  is  the  ground  of  an  action 
upon  the  case  in  the  nature  of  deceit.  In  such  an  action  it  is 
not  necessary  that  the  defendant  should  be  benefited  by  the  deceit 
or  that  he  should  collude  with  the  person  who  is.  In  Upton  v. 
Vail,  6  Johns.  181,  5  Am.  Dec.  210,  Chief  Justice  Kent,  in  com- 
menting upon  the  case  cited,  said :  "  I  have  carefully  examined 
the  reasoning  of  the  judges  in  that  case  and  in  the  subsequent  cases 
which  go  to  question  or  support  the  soundness  of  that  decision, 
and  I  profess  my  approbation  of  the  doctrine  on  which  it  was 
decided.  The  case. went,  not  upon  any  new  ground,  but  upon  the 
application  of  a  principle  of  natural  justice,  long  recognized  in  the 
law,  that  fraud  or  deceit,  accompanied  with  damage,  is  a  good  cause 
of  action.  This  is  as  just  and  permanent  a  principle  as  any  in  our 
whole  jurisprudence."  We  have  here  the  recognition  of  the  gen- 
eral principle  upon  which  this  and  similar  actions  must  rest,  to  wit, 
that  fraud  or  deceit  with  damage  is  a  good  cause  of  action. 

In  many  of  the  cases  presented  to  the  courts  under  this  prin- 
ciple of  law  the  litigation  is  confined  to  the  original  parties  con- 
cerned in  the  transaction.  In  the  case  before  us  we  have  a  third 
party  seeking  damages  by  reason  of  the  wilful  and  fraudulent  act 
of  the  defendant.  The  right  of  recovery  under  conditions  similar 
to  those  now  presented  is  established  in  this  and  other  jurisdic- 
tions. In  this  State  the  principle  is  fully  recognized  in  Brackett  v, 
Griswold,  112  N.  Y.  454,  20  N.  E.  Rep.  376.  This  was  an  action 
brought  by  one  who  purchased  notes  issued  by  the  Iron  Mountains 
Company  of  Lake  Champlain,  a  corporation,  against  its  directors 
for  alleged  fraud  and  conspiracy  to  induce  the  public,  by  means 
of  false  representations  as  to  its  financial  condition,  to  purchase 
its  stock  and  paper.  The  court  held  that  there  was  no  evidence 
that  the  purchaser  in  making  the  purchase  relied  upon  any  repre- 
sentations made  by  defendant,  but,  on  the  contrary,  it  affirmatively 
appeared  that  he  was  at  the  time  wholly  ignorant  of  the  alleged 
fraudulent  scheme,  or  of  any  acts  or  representations  of  the  defendant 
or  other  parties  to  the  alleged  conspiracy.  Judge  Andrews,  writing 
the  opinion  for  the  court,  said :    This  cause  of  action  was  substan- 
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tially  one  for  fraud  and  deceit  by  means  of  false  pretenses,  and 
the  right  of  recovery  is  governed  by  the  principles  applicable  to 
actions  of  that  character.  That  this  is  the  nature  of  the  action  was 
decided  in  the  case  of  Arthur  v,  Griswold,  55  N.  Y.  400,  which  was 
also  an  action  against  the  present  defendant  and  others,  the  com- 
plaint in  which  set  forth  a  cause  of  action  similar  to  that  alleged  in 
the  third  count  of  the  complaint  in  this  action.  The  allegation 
that  there  was  a  conspiracy  to  commit  the  fraud  does  not  affect 
the  substantial  ground  of  action.  The  gravamen  is  fraud  and 
damage  and  not  the  conspiracy.  The  means  by  which  a  fraud 
is  accomplished  are  immaterial  except  so  far  as  they  tend,  in  con- 
nection with  the  damage  suffered,  to  show  an  actionable  injury. 

*  ♦  ♦  'pijg  question  in  this  case  turns  upon  the  point  whether 
the  evidence  proved  or  tended  to  prove  a  cause  of  action  against 
the  defendant  for  false  and  fraudulent  representations  within  the 
rules  governing  the  common-law  action  for  fraud  and  deceit.  There 
is  no  doubt  or  question  as  to  what  elements  are  requisite  to  sustain 
an  action  for  false  pretenses.  The  essential  constituents  of  such 
an  action  have  been  understood  from  the  time  such  actions  were 
first  maintained.  They  are  tersely  stated  by  Church,  Ch.  J.,  in 
Arthur  v,  Griswold,  supra,  viz. :  '  Representation,  falsity,  scienter, 
deception,  and  injury.'  .  There  must  have  been  a  false  representa- 
tion, known  to  be  such,  made  by  the  defendant,  calculated  and 
intended  to  influence  the  plaintiff,  and  which  came  to  his  knowledge, 
and  in  reliance  upon  which  he  in  ^ood  faith  parted  with  property 
or  incurred  the  obligation  which  occasioned  the  injury  of  which 
he  complains.  All  of  these  circumstances  must  be  found  to  exist, 
and  the  absence  of  any  of  them  is  fatal  to  a  recovery.  It  is  not 
necessary  that  the  false  representation  should  have  been  made  by 
the  defendant  personally.  If  he  authorized  and  caused  it  to  be  made, 
it  is  the  same  as  though  he  made  it  himself.  Nor  is  it  necessary 
that  it  should  have  been  made  directly  to  the  plaintiff.  If  it  was 
made  to  the  public  at  large,  for  the  purpose  of  influencing  the 
action  of  any  individual  who  may  act  upon  it,  any  person  so  acting 
upon  it  and  sustaining  injury  thereby  may   maintain  an  action. 

*  *  *  In  order  to  recover  in  an  action  for  fraud  and  deceit 
the  fraud  and  injury  must  be  connected.  The  one  must  bear  to 
the  other  the  relation  of  cause  and  effect,  not,  perhaps,  in  so  close  a 
sequence  as  in  actions  on  contract.  But,  nevertheless,  it  must  appear 
in  an  appreciable  sense  that  the  damage  flowed  from  the  fraud  as 
the  proximate  and  not  the  remote  cause.  *  *  *  The  case  of  Peek 
■V.  Gumey,  L.  R.  6  E.  &  I.  Appeals,  377,  applies  with  great  strin- 


412  ig  American  Negligence  Reports, 

gency  the  rule  that  to  sustain  an  action  for  fraudulent  representa- 
tions^ a  close  relation  must  be  shown  between  representations  and 
the  injury  claimed,  and  also  that  the  representations  must  have  been 
made  to  influence  the  conduct  of  the  plaintiff  or  of  a  class  of 
persons  in  which  he  was  included."  In  this  case  the  plaintiff  suc- 
ceeded below,  but  the  judgment  was  reversed  in  this  court  for  the 
reason  that  he  failed  to  bring  himself  within  the  rule  as  stated.  The 
proof  failed,  but  the  principle  was  fully  recognized. 

While  the  case  just  cited  is  one  of  false  representation,  it  involves 
the  precise  principle  invoked  in  the  case  before  us.  The  charge 
is  that  the  defendant  and  others  made  false  and  fraudulent  repre- 
sentations that  induced  this  plaintiff,  as  one  of  the  general  public, 
to  purchase  its  stock  and  paper.  In  other  words,  it  holds  that  a 
person  guilty  of  the  fraud  is  liable  even  to  third  parties  if  they 
have  relied  and  acted  upon  it.  In  the  case  cited  we  have  the  charge 
of  affirmative  false  representations.  In  the  case  at  bar  we  have, 
not  only  fraudulent  deceit  and  concealment,  but  what  amounts  to 
an  affirmative  representation  that  the  tongue  of  the  roller  was  sound, 
as  the  manufacturer,  by  filling  the  defect  with  putty  and  painting 
the  entire  surface,  so  that  the  eye  could  not  detect  any  weakness 
by  reason  of  the  knot,  knothole  filled  up,  the  kind  of  wood  employed, 
and  the  fact  that  it  was  cross-grained,  must  be  held  to  have  repre- 
sented that  the  roller  as  offered  for  sale  was  in  a  perfectly  market- 
able condition. 

In  Heizer  v.  Kingsland  &  Douglass  Mfg.  Co.,  19  S.  W.  Rep.  630, 

15  L.  R.  A.  821,  33  Am.  St.  Rep.  482,  it  was  held  by  the  Supreme 
Court  of  Missouri  that  the  explosion  of  the  cylinder  of  a  threshing 
machine,  by  which  a  person  engaged  in  operating  it  is  injured, 
will  not  render  the  manufacturer  liable  in  the  absence  of  any  privity 
of  contract  between  them,  unless  the  manufacturer  knew  the  machine 
was  defective,  although  he  was  guilty  of  negligence  in  manufacturing 
and  testing  the  machine.  Black,  J.,  writing  for  the  court,  said: 
"  The  distinction  between  negligence  and  intentional  wrong  is  im- 
portant in  tracing  down  liability  for  the  consequences  arising  there- 
from.   This  distinction  is  pointed  out  with  clearness  in  an  article  in 

16  Am.  &  Eng.  Encyc.  of  Law,  392,  434.  Had  the  defendant 
sold  this  machine  to  Ellis,  knowing  that  the  cylinder  was  defective, 
and  for  that  reason  dangerous,  without  informing  him  of  the  defect, 
then  the  defendant  would  be  liable  even  to  third  persons,  not  them- 
selves in  fault.  *  *  *  As  said  in  Wellington  v.  Downer  Kero- 
sene Oil  Co.,  104  Mass.  64:  'It  is  well  settled  that  a  man  who 
delivers  an  article  which  he  knows  to  be  dangerous  or  noxious  to 
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another  person,  without  notice  of  its  nature  and  qualities,  is  liable 
for  any  injury  which  may  reasonably  be  contemplated  as  likely  to 
result,  and  which  does  in  fact  result  therefrom,  to  that  person 
or  any  other  who  is  not  himself  in  fault/  "  The  learned  judge 
then  stated  in  substance  that  the  defendant,  in  the  case  under  con- 
sideration, was  not  proved  to  have  any  knowledge  of  the  dangerous 
condition  of  the  cylinder,  and  that  the  plaintiff's  case  tended  to 
show  nothing  more  than  negligence. 

In  the  case  of  Wellington  v.  Downer  Kerosene  Oil  Co.,  supra,  it 
was  held  that  a  declaration  that  the  Downer  Kerosene  Oil  Com- 
pany, knowing  one  Chase  to  be  retailer  of  fluids  to  be  burned  in 
lamps  for  illuminating  purposes,  and  naphtha  to  be  explosive  and 
dangerous  to  life  for  such  a  use,  sold  and  delivered  naphtha  to  him, 
knowing  that  it  was  his  intention  to  retail  it  in  his  business;  that 
in  ignorance  of  its  dangerous  properties  he  retailed  a  pint  of  it  to 
the  plaintiff,  Wellington,  to  be  burned  in  his  lamp  for  illumina- 
tion ;  and  that,  while  the  plaintiff  in  like  ignorance  was  so  burning 
it,  it  exploded  and  injured  him  and  his  property,  sets  forth  a  good 
cause  of  action  at  common  law. 

In  Lechman  v.  Hooper,  52  N.  J.  Law,  253,  16  Am.  Neg.  Cas.  7^1, 
19  Atl.  Rep.  215,  the  defendant,  a  mason,  had  erected  a  building 
as  a  contractor,  and  one  wall  was  in  a  dangerous  condition.  The 
defendant  had  full  knowledge  of  the  fact.  The  plaintiff,  who  had 
entered  the  building  engaged  in  another  branch  of  work  entirely 
distinct  from  that  of  the  mason,  was  injured  by  a  portion  of  the 
wall  falling  upon  him.  The  defendant  was  held  liable.  Chief  Justice 
Beasley  said,  in  the  course  of  his  opinion :  "  The  defendant  had 
erected  this  wall,  and  therefore  the  law  imposed  on  him  the  duty 
to  put  it  in  a  safe  condition,  or  to  give  warning  of  its  unsafe  con- 
dition, and  this  was  a  duty  he  owed  to  each  individual  person  who 
should  lawfully  come  upon  the  premises." 

In  Lewis  v.  Terry,  in  Cal.  39,  43  Pac.  Rep,  398,  31  L.  R.  A. 
220,  52  Am.  St.  Rep.  146,  the  defendant  was  sought  to  be  charged 
for  having  placed  upon  the  market  a  folding  bed  that  was  so  im- 
perfectly constructed,  a  fact  well  known  to  the  defendant,  that  at 
times,  when  any  weight  was  placed  on  the  bed,  the  heavy  upright 
frame  would  be  precipitated  with  such  force  upon  the  lower  portion 
as  to  wound  and  even  kill  a  person  lying  thereon.  The  defendant 
was  held  liable,  and  the  court  said  that  the  fact  "  that  such  articles 
are  in  general  not  dangerous  would  seem  to  enhance  the  wrong  of 
representing  one  to  be  safe  for  use,  when  known  to  be  really  unsafe, 
for  the  danger  is  thus  rendered  more  insidious." 
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In  Woodward  v.  Miller  &  Karwisch,  119  Ga.  618,  46  S.  E.  Rep* 
847,  64  L.  R.  A.  932,  100  Am.  St.  Rep.  188,  the  Supreme  Court  of 
Georgia  dealt  with  this  same  question  as  late  as  March,  1904.  The 
headnote  reads :  "  The  manufacturer  of  a  buggy,  who  sells  it  to  a 
municipal  corporation  for  the  use  of  one  of  its  employees,  represent- 
ing it  to  be  strong  and  in  good  condition,  but  knowing  that  it  is  in 
fact  defective,  the  defect  being  so  concealed  by  the  use  of  paint  and 
grease  that  the  purchaser  cannot  detect  it,  is  liable  in  damages  to 
the  person  whose  use  of  the  buggy  was  contemplated  at  the  time  of 
the  sale  for  injuries  caused  by  such  defect;  and  this  is  so,  notwith- 
standing  there  was  no  privity  of  contract  between  the  plaintiff  and 
the  defendant  in  the  sale  of  the  buggy." 

In  Derry  v.  Flitner,  118  Mass.  131,  133,  Morton,  J.,  said:  "The 
rule  is  well  settled  and  is  constantly  applied  in  this  commonwealth 
that  one  who  commits  a  tortious  act  is  liable  for  any  injury  which 
is  the  natural  and  probable  consequence  of  his  misconduct.  He  is 
liable,  not  only  for  those  injuries  which  are  caused  directly  and  im- 
mediately by  his  act,  but  also  for  such  consequential  injuries  as, 
according  to  the  common  experience  of  men,  are  likely  to  result 
from  his  act.  And  he  is  not  exonerated  from  liability  by  the  fact 
that  intervening  events  or  agencies  contribute  to  the  injury.  *  *  * 
Hoadley  v.  Northern  Transportation  Co.,  115  Mass.  304  (15  Am. 
Rep.  106)  ;  Metallic  Compression  Casting  Co.  v.  Fitchburg  Railroad, 
109  Mass.  277  (12  Am.  Rep.  689)  ;  Salisbury  v,  Herchenroder,  106 
Mass.  458  (8  Am.  Rep.  354) ;  Wellington  v.  Downer  Kerosene  Oil 
Co.,  104  Mass.  64;  Carter  v,  Towne,  98  Mass.  567  (96  Am.  Dec. 
672)  ;  McDonald  v,  Snelling,  14  Allen  (96  Mass.)  290  (92  Am. 
Dec.  768)." 

The  cases  establish  the  legal  principle  that  one  who  sells  an  article, 
knowing  it  to  be  dangerous  by  reason  of  concealed  defects,  is  guilty 
of  a  wrong,  without  regard  to  the  contract,  and  is  liable  in  damages 
to  any  person,  including  one  not  in  privity  of  contract  with  him,  who* 
suffers  an  injury  by  reason  of  his  wilful  and  fraudulent  deceit  and 
concealment. 

The  judgment  of  the  trial  court  and  of  the  Appellate  Division 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plain- 
tiff in  all  the  courts^  to  abide  the  event. 

Vann,  J.  (concurring).  —  One  who  carelessly  labels  a  deadly 
poison  as  a  harmless  medicine  and  puts  it  on  the  market  in  that 
condition  is  liable  to  any  person  who  without  notice  of  its  dangerous 
character  uses  the  same  to  his  injury.  Thomas  v,  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  455.    The  manufacturer  of  a  machine  not 
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inherently  dangerous  to  human  life,  but  with  a  defect  therein  which 
he  pointed  out  to  one  who  purchased  it  for  his  own  use,  and  at  his 
request  attempted  to  remedy  the  defect,  and  then  painted  it  over, 
is  not  liable  to  one  who  was  injured  while  using  the  same  with  the 
consent  of  the  purchaser.  Loop  v.  Litchfield,  42  N.  Y.  351,  i  Am. 
R^P-  5^3-  The  first  case  is  typical  of  those  which  permit  the  user 
of  a  machine,  appliance,  or  article  that  is  inherently  dangerous 
to  recover  damages  from  the  maker  for  injuries  sustained  without 
notice,  and  the  second  of  those  which  deny  relief  when  the  machine 
is  not  inherently  dangerous  to  human  life. 

We  now  have  a  case  before  us  with  a  new  element,  that  of 
deceit  on  the  part  of  the  manufacturer,  who  intentionally  so  con- 
cealed a  defect  in  a  machine  not  intrinsically  dangerous  as  to 
thereby  make  it  dangerous,  and  without  notice  sold  it  to  one  who, 
as  he  knew,  intended  to  sell  it  to  any  purchaser  he  could  find. 
The  deceit,  as  the  jury  might  have  found,  consisted  in  the  com- 
plete concealment  of  a  defect,  not  necessarily  dangerous  if  uncon- 
cealed, but  dangerous  when  concealed,  and  putting  the  implement 
in  this  condition  on  the  market,  without  notice  to  any  one,  with 
the  intention  that  it  should  be  sold  and  used  as  a  safe  imple- 
ment. The  natural  result  of  this  conduct  was  to  injure  whoever 
might  use  the  implement,  whether  he  was  the  original  purchaser, 
or  any  subsequent  purchaser,  or  one  who  simply  used  it  with 
the  consent  of  the  owner.  A  manufacturer  has  the  right  to  sell 
a  defective  machihe,  if  he  gives  notice  of  the  defect  to  the  pur- 
chaser, who  in  turn  has  the  same  right.  Neither  has  the  right, 
however,  with  furtive  intent,  to  completely  conceal  the  defect  and 
sell  the  machine  as  sound  and  safe,  intending  it  to  be  used  as 
such  by  any  one  into  whose  possession  it  might  lawfully  come, 
when  the  natural  result  would  be  the  infliction  of  an  injurv  upon 
any  person  who  used  it  By  giving  currency  to  the  implement 
as  safe,  with  the  intent  to  deceive,  not  only  the  purchaser,  but  any 
user,  and  yet  so  covering  up  the  defect  as  to  entirely  conceal  it,  the 
defendant  was  guilty  of  an  actionable  wrong,  as  the  jury  might 
have  found.  While  the  machine  was  not  inherently  dangerous, 
that  fact  is  not  controlling;  for  the  danger  was  in  the  concealed 
defect  in  an  implement  sold  as  sound,  and  which  not  only  appeared 
to  be  sound,  but  the  maker  caused  it  to  so  appear  with  intent  to 
deceive. 

It  would  be  illogical  to  hold  the  maker  of  a  poisonous  medicine, 
who  negligently,  but  unintentionally,  labeled  it  as  an  innocent 
remedy,  and  sold  it,  liable  to  any  one  who  used  it  without  notice 
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of  its  character,  but  not  to  hold  him  liable  if  he  intentionally  created 
a  danger  in  a  machine  apparently  safe,  which  might  be  as  fatal 
as  poison,  and,  after  concealing  it  in  such  a  way  as  to  prevent 
detection,  put  it  on  the  market.  While  the  danger  in  the  one 
case  is  not  so  great  as  in  the  other,  still,  if  the  natural  result 
would  cause  bodily  harm  to  a  human  being,  that  regard  for  the 
safety  of  life  and  limb  which  the  common  law  is  so  careful  to 
shield  should  hold  the  wrongdoer  liable  in  both.  A  land  roller 
is  an  implement  not  ordinarily  dangerous,  but  one  with  a  de- 
fective tongue,  when  the  defect  is  thoroughly  concealed  for  the 
purpose  of  making  a  better  sale,  may  turn  out  to  be  as  dangerous 
as  a  cartridge  loaded  with  dynamite,  instead  of  gunpowder.  Lia- 
bility in  this  case  rests  on  the  simple  extension  of  the  well-estab- 
lished principle  that  the  maker  of  an  article  inherently  dangerous, 
but  apparently  safe,  who  puts  it  on  the  market  without  notice, 
is  liable  to  one  injured  while  using  it,  to  the  maker  of  an  article, 
not  inherently  dangerous,  who  made  it  dangerous  by  his  own  act, 
but  so  concealed  the  danger  that  it  could  not  be  discovered,  and 
put  it  on  the  market  to  be  sold  and  used  as  safe.  The  extension 
is  logical  and  consistent  with  the  authorities;  for  if  the  imple- 
ment is  not  inherently  dangerous,  but  the  use  thereof  is  made 
dangerous  by  a  defect  wrongfully  concealed,  the  result  is  the  same 
and  the  motive  worse.    I  concur  for  reversal. 

CuLLEN,  Ch.  J.,  and  Haight  and  Werner,  JJ.,  concur.  Gray, 
J.,  concurs  with  Bartlett,  J.,  only.    O'Brien,  J.,  absent. 

Judgment  reversed,  etc. 


FOX  V.  VILLAGE  OF  MANCHESTER. 

Court  of  Appeals,  New  York,  November,  1905. 


MUNICIPAL  CORPORATIONS  —  ELECfklCITY  —  BROKEN  WIRE 
CAUSING  DEATH  OF  PEDESTRIAN.  —  A  municipal  corporation  is 
not  liable  for  the  death  of  a  pedestrian  who  touched  a  broken  telephone 
wire  hanging  over  the  ditch  that  separated  the  sidewalk  from  the  road- 
way and  that  had  become  charged  with  a  powerful  current  of  electricity 
from  an  electric  light  wire  that  had  worn  insulation,  when  the  munici- 
pality had  no  notice  of  the  obstruction  and  the  danger  was  not  obvious. 

EVIDENCE  —  NOTICE  OF  DEFECTIVE  WIRE.  —  In  an  action  for  the 
death  of  the  pedestrian  against  the  village,  the  electric  light  company 
and  the  owner  of  the  telephone  line,  it  was  error  to  permit  to  be  read 
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the  evidence  of  the  village  trustees  at  the  coroner's  inquest  for  the  pur- 
pose of  showing  that  the  trustees  had  notice  of  the  dangerous  condition 
of  the  wires. 

EVIDENCE  OF  A  SIMILAR  OCCURRENCE,  —  It  was  also  error  to 
permit  evidence  of  a  piece  of  telephone  wire  that  caused  shocks  to  persons 
to  have  been  cut  off  by  the  village  trustees  at  a  point  distant  from  the 
accident,  and  several  months  before  it 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Elizabeth  S.  Fox,  administratrix  of  Ernest  Fox,  again$t 
the  village  of  Manchester  and  others.  From  a  judgment  of  the 
Appellate  Division  (91  N.  Y.  Supp.  1094,  loo  App.  Div.  512), 
affirming  a  judgment  for  plaintiff  entered  on  a  verdict  and  an  order 
denying  a  new  trial,  defendants  appeal.    Reversed, 

George  Raines  and  E.  A.  Griffith,  for  appellant  village  of 
Manchester. 

Frank  Rice,  for  appellant  Ontario  Light  &  Traction  Co. 

E.  A.  KuNTZSCH,  for  respondent. 

Cullen,  Ch.  J.  —  The  action  was  brought  to  recover  damages 
for  the  alleged  negligence  of  the  defendants,  by  which  was  caused 
the  death  of  the  plaintiff's  intestate  under  the  following  circum- 
stances: The  principal  street  of  Manchester,  a  village  with  about 
700  inhabitants,  runs  north  and  south.  The  line  of  wires  of  the 
light  and  traction  company  entered  the  village  at  the  intersection 
of  the  right  of  way  of  the  Lehigh  Valley  Railroad,  and  was  car- 
ried north  along  the  street  in  front  of  a  cemetery  as  far  as  a 
church,  for  which  it  furnished  light.  There  had  been  also  along 
the  main  street  telephone  wires,  which  were  strung  on  the  poles 
of  the  traction  company  as  far  as  the  church,  and  from  that  point 
north  to  the  center  of  the  village  on  another  set  of  poles.  The 
telephone  wire  had  not  been  in  use  for  some  time.  On  the  occasion 
of  the  accident,  which  occurred  about  half-past  8  in  the  evening, 
the  deceased,  crossing  the  street,  seized  hold  of  or  came  in  contact 
with  a  piece  of  wire  that  Hung  down  from  a  tree  to  the  ditch  be- 
tween the  sidewalk  and  carriageway,  and  received  an  electric  shock 
by  which  he  was  immediately  killed.  The  point  at  which  the 
accident  occurred  was  in  front  of  the  cemetery  and  between  the 
■church  and  the  railroad  crossing,  where  the  light  and  traction 
company  maintained  its  line.  An  examination  the  next  morning 
showed  that  the  telephone  wire  lay  across  the  light  wires,  and  that 
the  insulation  on  the  wires  had  worn  away,  and  that  the  hanging 
wire  was  a  part  of  the  telephone  line.  How  long  this  piece  of  wire 
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had  been  hanging  down  was  a  matter  of  controversy  on  the  trial. 
That  the  current  which  caused  the  death  of  the  deceased  came 
from  the  light  wire,  through  the  telephone  wire,  is  conceded.  The 
plaintiff  charged  that  the  light  company  was  negligent  in  permit- 
ting its  wires  to  remain  in  a  dangerous  and  unprotected  condition, 
and  that  the  village  was  negligent  in  allowing  that  condition  to 
remain  by  which  the  safety  of  travelers  on  the  highway  was  im- 
periled. A  verdict  was  recovered  against  both  the  defendants,  and 
the  judgment  entered  thereon  has  been  affirmed  by  the  Appellate 
Division  by  a  divided  court. 

The  contributory  negligence  of  the  deceased  was  a  question  of 
fact  for  the  jury.  It  was  not  negligence  as  a  matter  of  law  to 
cross  the  street  at  a  point  other  than  the  crosswalk.  Nor  was. 
deceased  necessarily  negligent  in  having  seized  hold  of  the  wire. 
It  may  have  come  in  contact  with  his  person,  or  he  may  have 
seized  it  to  remove  it  from  his  way.  The  negligence  of  the  village 
was  also  a  question  for  the  jury,  to  be  determined  with  reference  to- 
the  length  of  time  they  might  find  the  wire  had  been  hanging 
down,  whether  the  village  authorities  knew  or  should  have  known 
of  its  condition,  and  also  to  the  place  at  which  it  was  hanging,, 
whether  it  was  likely  at  that  point  to  be  dangerous.  There  were, 
however,  errors  committed  on  the  trial  which  require  a  reversal  of 
the  judgment. 

To  establish  notice  to  the  trustees  of  the  dangerous  condition  of 
the  electric  wire,  the  plaintiff,  over  the  objection  and  exception 
of  the  village,  was  allowed  to.  read  in  evidence  the  testimony  of  the 
trustees  taken  at  the  inquest  held  by  the  coroner  on  the  body  of 
the  deceased.  That  the  declaration  of  an  agent  or  that  of  an  officer 
of  a  corporation  is  not  evidence  against  his  principal,  except  when 
made  in  the  course  of  his  agency  or  in  the  discharge  of  his  official 
duties,  is  settled  law.  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  6(> 
N.  Y.  278,  19  Am.  Rep.  181.  It  is  contended,  however,  that 
a  different  rule  applies  to  declarations  the  only  object  of  which 
is  to  show  knowledge  of  or  notice  to  the  person  making  them, 
and  in  support  of  that  claim  two  decisions  of  the  Appellate  Divi- 
sion are  cited.  Shaw  zk  Town  of  Potsdam,  11  App.  Div.  508,  42 
N.  Y.  Supp.  779 ;  Vandewater  v.  Town  of  Wappinger,  69  App.  Div. 
325,  74  N.  Y.  Supp.  699.  It  may  be  that  declarations  of  a  village 
official  as  to  the  condition  of  a  highway,  made  not  only  before 
the  occurrence  on  which  it  is  sought  to  charge  the  village  with 
liability,  but  sufficiently  long  before  to  have  made  it  the  duty  of  the 
village,  with  the  knowledge  which  the  declaration  imports,  to  repair 
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the  highway,  are  competent  evidence.  In  such  a  case  a  declara- 
tion would  not  be  competent  as  an  admission,  but  as  evidence  of 
the  state  of  the  knowledge  of  the  person  making  the  declara- 
tion. Such  was  the  case  in  Shaw  v.  Town  of  Potsdam,  supra. 
The  knowledge  of  the  officer  or  agent  after  the  transaction  is  of  no 
materiality  whatever,  and  his  declaration  then  made  of  his  previous 
knowledge  is  as  purely  hearsay  as  a  declaration  of  any  previous 
act.  The  doctrine  of  Vandewater  v.  Town  of  Wappinger,  supra, 
is  manifestly  erroneous  and  cannot  be  upheld.  The  respondent 
contends  that  this  error  was  rendered  harmless  by  the  subsequent 
testimony  of  the  trustees.  It  is  asserted  that  the  trustees  on  the 
trial  of  this  action  testified  substantially  to  everything  that  they  had 
testified  to  before  the  coroner.  This  claim  is  not  wholly  justified. 
Smith,  one  of  the  trustees,  testified  positively  that  he  did  not  see 
the  wire  which  killed  the  deceased  hanging  down  from  the  tree, 
and  that  he  had  made  no  statement  before  the  coroner  to  that  effect. 
It  is  true  that  the  testimony  given  before  the  coroner  would  have 
been  competent  for  the  purpose  of  contradicting  Smith's  testimony 
on  the  trial;  but  this  would  not  authorize  its  use  as  affirmative 
evidence  to  show  that  the  trustees  of  the  village  had  notice  of  the 
dangerous  condition  of  the  pendent  wire. 

For  the  purpose  of  charging  the  defendants  with  the  knowledge 
of  the  dangerous  condition  of  the  wires,  the  plaintiff  was  allowed 
to  prove,  over  the  objection  and  exception  of  the  appellants,  that 
eight  or  ten  months  previous  to  the  accident  to  the  deceased  a 
piece  of  telephone  wire  in  front  of  a  bakery,  at  a  point  nearly 
a  quarter  of  a  mile  from  the  scene  of  the  accident  and  far  to 
the  north  of  the  church,  where  the  light  wires  terminated,  hung 
down  from  a  pole  nearly  to  the  ground,  and  that  several  children 
and  one  grown  man  had  received  shocks  therefrom.  It  appeared 
that  promptly  on  this  occurrence  the  trustees  caused  the  wire  to 
be  cut  off  at  the  top  of  the  pole,  and  that  thereafter  there  was 
no  trouble.  We  think  this  occurrence  was  too  remote  in  time 
and  in  distance  to  be  competent  evidence,  and  that  its  admission 
was  erroneous.  It  is  contended  that  the  fact  that  persons  had 
received  shocks  from  the  telephone  wire  at  this  point  should  have 
apprised  the  trustees  that  the  telephone  wire  and  the  light  wires 
must  at  some  point  to  the  south  have  been  in  contact,  and  there- 
fore dangerous,  and  that  the  trustees  should  thereupon  have  in- 
spected the  two  lines,  and  either  had  the  telephone  line  removed 
or  the  position  of  the  wires  changed.  This  view  was  substantially 
accepted  by  the  trial  court,  which  charged,  over  the  exception  of 


420  ig  American  Negugence  Reports. 

the  defendant  village,  that  the  law  imposed  on  the  officials  of  the 
municipality  the  duty  of  making  an  inspection  from  time  to  time 
to  see  whether  the  wires,  if  dangerous,  had  been  remedied  or  re- 
moved.     We  are  of  a  different  opinion.      Nobody  had  received 
substantial  injury  by  the  hanging  wire  at  the  bakery.    The  children 
had  played  with  it  and  thus  received  the  shocks.     It  is  true  one 
man  is  said  to  have  been  knocked  down,  but  it  appears  that  he  was 
intoxicated  at  the  time.    The  trustees  discharged  their  duty  when 
they  cut  off  and  removed  the  pendent  wire.     There  was  nothing 
so  alarming  in  the  fact  that  children  playing  with  the  wire  had 
received  shocks  from  it,  in  no  case  with  serious  results,  that  ren- 
dered it  necessary  or  the  duty  of  the  trustees  to  inspect  the  whole 
length  of  the  wires  to  examine  their  insulation  and  see  that  at 
all  points  they  were  in  proper  condition.    Though  the  law  author- 
izes the  construction  of  electric  light  lines,  power  lines,  telephone 
lines,  and  similar  structures  along  the  streets  and  highways,  that 
does  not  relieve  the  municipality  from  its  duty  to  see  that  the  streets 
and  highways  are  kept  reasonably  safe  and  secure  for  the  public 
using  them.    But  this  doctrine  is  not  to  be  carried  to  the  extent  of 
holding  that  the  obligation  of  the  municipality  is  coextensive  with 
that  of  the  company  which  maintains  the  line.     Principally  the 
duty  of  a  municipality  is  to  see  that  its  streets  and  highways  are 
kept  safe  and  secure  for  passage  over  the  surface  for  the  primary 
object  of  highways  is  to  enable  the  public  to  travel  thereon.    There-- 
fore  it  must  always  be  alert  to  prevent  or  guard  obstructions  in  the 
highways.     Where,  however,  the  danger  to  the  traveler  is  not  in 
the  nature  of  an  obstruction,  but  proceeds  from  the  negligence 
of  a  third  party  in  the  use  of  the  highway  in  a  manner  authorized 
by  law,  the  municipality  should  not  be  held  liable  for  that  negligence 
unless  it  has  notice  thereof,  or  the  condition  is  apparent  and  the 
danger  obvious.     The  municipality  may  well  be  held  to  the  same 
degree  of  responsibility  with  regard  to  electric  light  poles,  tele- 
graph poles,  and  the  like  that  is  imposed  upon  it  with  reference  to 
awnings,  gratings,  and  similar  incumbrances  on  the  street,  and  so, 
also,  as  to  fallen  or  hanging  wires  obstructing  the  street  and  likely 
to  strike  or  come  in  contact  with  the  traveler.     To  go  further, 
however,  and  impose  upon  a  municipality  the  duty  of  inspecting 
the  insulation  of  the  wires,  the  position  in  which  they  are  strung, 
and  similar  matters  involving  technical  knowledge,  unless  in  the 
case  of  an  obvious  danger  or  exceptional  occurrence,  would  place 
upon  it  a  very  onerous  and  unfair  burden.     The  company  main- 
taining the  line  of  wire  is  primarily  liable  for  its  negligent  or  de- 
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fective  condition  in  these  respects,  and  should  be  solely  so  unless 
in  the  cases  suggested  of  obvious  danger  or  exceptional  circum- 
stance. It  follows  that,  not  only  was  the  evidence  of  the  shocks 
received  from  the  fallen  wire  at  the  bakery  improperly  received, 
but  the  learned  trial  court  erred  in  charging  the  jury  that  by 
reason  of  that  occurrence  it  was  the  duty  of  the  municipality  to 
inspect  the  lines  to  see  that  the  telephone  wire  had  been  removed 
or  that  the  wires  were  no  longer  in  contact.  The  case  of  Twist 
V,  City  of  Rochester,  37  App.  Div.  307,  55  N.  Y.  Supp.  850,  affirmed 
165  N.  Y.  619,  59  N.  E.  Rep.  1131,  is  not  in  point.  There  it  was  a 
line  of  wire  maintained  and  used  by  the  defendant  that  caused  the 
injury  for  which  a  recovery  was  had.  The  defendant's  liability  was 
predicated,  not  on  the  failure  of  its  duty  as  a  municipality  to  keep 
its  streets  safe,  but  on  its  negligence  as  the  owner  and  operator 
of  a  telephone  line,  in  which  character  its  responsibility  was  just 
the  same  as  that  of  a  telegraph,  telephone,  or  electric  light  corpo- 
ration. 

The  appellant,  the  Ontario  Light  &  Traction  Company,  contends 
that  it  was  in  no  way  responsible  for  the  condition  of  the  telephone 
wire,  and  that  therefore  the  motion  to  dismiss  the  Complaint  as 
far  as  that  defendant  was  concerned  should  have  been  granted. 
In  support  of  this  claim  reliance  is  placed  on  two  cases.  Holmes  v. 
Union  Teleg.  &  Telep.  Co.,  (Sup.)  16  N.  Y.  Supp.  563,  affirmed 
on  opinion  below,  139  N.  Y.  651,  35  N.  E.  Rep.  207,  and  Quill 
V.  Empire  State  T.  &  T.  Co.,  159  N.  Y.  i,  53  N.  E.  Rep.  679. 
Each  of  these  cases  presented  the  question  of  the  liability  of  the 
corporation  owning  the  line  of  poles  for  injuries  resulting  from 
the  wires  or  appliances  of  another  corporation  strung  on  the  poles 
by  consent  of  the  owner.  In  the  first  case  the  wire  had  fallen  into 
the  street,  causing  injury  to  a  traveler  who  tripped  on  the  fallen 
wire.  In  the  second  case  a  traveler  on  the  street  was  injured  by  the 
fall  of  a  glass  insulator.  In  each  case  the  corporation  owning  the 
line  of  poles  was  held  not  liable,  on  the  ground  that  it  was  the  negli- 
gence of  the  corporation  operating  and  maintaining  the  line  of  wire 
which  caused  the  injury.  The  present  case  differs  essentially 
from  those  cited.  There  the  injury  was  caused  solely  by  the  act  or 
omission  of  a  third  party,  to  which  the  defendant  in  no  way  contrib- 
uted except  by  the  license  given  the  third  party  to  use  the  poles. 
Here  it  was  the  current  of  electricity  developed  by  the  traction 
company  and  conducted  over  its  wires  that  caused  the  death  of 
the  deceased.  Electric  light  wires,  of  all  wires  in  common  use, 
carry  the  most  powerful  currents.      The  intensity  of  the  current 
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conducted  through  that  defendant's  wire,  as  shown  by  the  evidence 
in  this  case,  was  about  2,000  volts,  the  shock  from  which  would 
be  fatal  to  human  beings.  It  was,  therefore,  the  duty  of  that 
defendant  to  insulate  its  wires  and  guard  against  the  electric  cur- 
rent becoming  a  source  of  danger  and  injury  to  travelers  on  the 
highway  or  third  persons,  so  far  as  reasonable  care  could  accom- 
plish that  result.  It  was  the  owner  and  in  possession  of  the  poles, 
and  it  was  not  justified  in  granting  permission  to  third  parties  to 
string  wires  so  near  light  wires  as  to  become  dangerous  to  the 
public  (Jones  v.  Union  R'y  Co.,  18  App.  Div.  267,  46  N.  Y.  Supp. 
321),  much  less  to  allow  those  wires  to  come  in  contact  with  its 
own  and  destroy  the  insulation  which  should  have  prevented  the 
escape  of  the  current.  It  also  owed  the  duty  of  reasonably  inspect- 
ing its  lines  to  see  that  its  insulation  was  preserved  intact  and  that 
the  line  had  not  become  dangerous  by  contact  with  other  wires. 
There  is  evidence  in  the  record  tending  to  show  that  the  original 
construction  was  faulty  on  account  of  the  proximity  of  the  two  lines 
of  wire,  and  also  that  inspection  would  have  shown  their  dan- 
gerous state  and  the  defect  in  the  insulation.  The  motion  for  a 
nonsuit  by  this  appellant  was,  therefore,  properly  denied;  but  on 
account  of  the  error  already  pointed  out,  in  the  admission  of  the 
evidence  as  to  the  occurrences  at  the  bakery  the  year  previous 
to  the  accident,  the  judgment  against  it  must  also  be  reversed. 

The  judgment  should  be  reversed  as  to  both  appellants,  and  new 
trial  granted,  costs  to  abide  the  event. 

Gray,  Bartlett,  Haight,  Vann,  and  Werner,  JJ.,  concur. 
O'Brien,  J.,  absent. 

Judgment  reversed,  etc. 


O'BRIEN  V.  BUFFALO  FURNACE  CO. 

Court  of  Appeals,  New  York,  December,  1905. 


MASTER  AND  SERVANT  -  EXPLOSION  OF  DYNAMITE  BEING 
TAMPED  WITH  STEEL  ROD  BY  FOREMAN  —  FELLOW-SER- 
VANT.—  Where  it  appeared  that  the  general  manager  of  a  blast 
furnace  saw  a  foreman  using  a  steel  rod,  instead  of  a  wooden  one,  to 
pack  dynamite  in  an  iron  pipe  to  be  used  in  removing  slag  from  the 
base  of  the  furnace,  and  knowing  the  danger  of  such  use,  failed  to  warn 
the  foremani  and  an  explosion  occurred  and  killed  a  laborer  who  had 
been  employed  in  assisting  the  foreman,  by  cutting  up  and  dropping  in 
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the  pipe  pieces  of  dynamite,  it  was  error  to  direct  a  verdict  for  defendant 
on  the  ground  that  the  negligence  of  the  general  manager  was  the  negli- 
gence of  a  fellow-servant  in  respect  to  a  detail  of  the  work,  for  which 
the  defendant  was  not  liable. 

RISK  OF  EMPLOYMENT.  —  Whether  the  laborer,  who  knew  the  dangerous 
character  of  dynamite,  assumed  the  risk  of  the  use  of  the  steel  rod  where 
there  was  no  evidence  that  he  knew  of  the  danger  of  its  use,  was  for  the 
jury. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Elizabeth  O'Brien,  administratrix  of  John  Coyle,  de- 
ceased, against  the  Buffalo  Furnace  Company.  From  a  judgment 
of  the  Appellate  Division  (94  App.  Div.  609,  87  N.  Y.  Supp.  1142), 
affirming  a  judgment  for  defendant  entered  on  dismissal  of  the 
complaint,  plaintiff  appeals.    Reversed. 

Eugene  M.  Bartlett,  for  appellant. 

Tracy  C.  Becker  and  Louis  L.  Babcock,  for  respondent. 

Cullen,  Ch.  J.  —  The  action  is  brought  by  the  administrator 
of  a  servant  against  his  master  for  negligence  causing  the  death 
of  the  servant.  The  defendant  operated  a  blast  furnace  in  the 
city  of  Buffalo.  The  deceased,  prior  to  the  time  of  the  accident, 
had  been  employed  hoisting  iron  to  the  top  of  one  of  the  furnaces, 
which  was  a'bout  eighteen  feet  in  diameter  and  eighty-five  feet  in 
height.  In  the  course  of  time  slag  accumulated  at  the  base  of  the 
furnace,  which  rendered  it  necessary  to  take  the  structure  down 
and  rebuild  it.  When  the  furnace  was  down  the  usual  practice  was 
to  break  up  the  slag  by  explosives.  On  the  day  of  the  accident 
the  work  of  blasting  the  slag  had  been  intrusted  to  one  Minor,  whose 
general  competency  there  is  nothing  in  the  evidence  to  impeach. 
Incased  in  the  slag  was  a  coil  of  iron  pipe.  Minor  proceeded  to 
fill  this  pipe  with  dynamite,  and  the  deceased  was  called  from 
his  work  by  his  foreman  to  assist  Minor  by  cutting  up  a  stick  of 
that  explosive  and  dropping  it  into  the  pipe.  The  evidence  tends 
to  show  that  the  deceased  hesitated  to  comply  with  this  direction 
and  expressed  fear  of  the  danger  the  work  involved.  In  response 
to  this  both  the  forenian  and  one  Bachman,  the  general  manager 
of  the  defendant,  assured  him  that  there  was  no  danger.  While  the 
deceased  dropped  the  pieces  of  dynamite  into  the  pipe.  Minor  used  a 
steel  rod  some  six  feet  long  to  push  down  the  pieces  that  adhered 
to  the  sides  of  the  pipe  or  clogged  it.  While  this  work  was  being 
prosecuted  the  charge  exploded,  the  plaintiff's  intestate  was  killed, 
and  Minor  severely  injured.     The  evidence  tended  to  show  that  the 
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use  of  a  steel  or  metal  rod  to  tamp  an  explosive,  especially  dynamite, 
was  improper,  and  that  a  wooden  rod  should  have  been  used  for  the 
purpose. 

We  may  concede  that  from  the  foregoing  facts  no  inference 
of  liability  on  the  part  of  the  master  could  be  drawn ;  and,  if  they 
were  the  only  facts,  the  judgment  below  would  have  to  be  affirmed,  i 
While  it  is  the  duty  of  the  master  to  warn  the  servant  of  any  latent . 
or  extraneous  danger  in  the  prosecution  of  the  work  and  to  give 
him  proper  instructions,  if  instructions  are  necessary  to  guard  * 
against  such  dangers,  this  rule  does  not  apply  to  an  obvious  risk  of 
the  work.  The  danger  inherent  in  the  use  of  high  explosives,  how- 
ever carefully  handled,  is  a  matter  of  common  knowledge,  and  that 
the  deceased  was  aware  of  this  is  shown  by  his  expressions  con- 
cerning the  danger  of  the  work.  The  statements  of  the  foreman 
and  the  superintendent  that  there  was  no  danger  seem  no  more 
than  declarations  of  opinion  on  their  part,  which  the  deceased  might 
accept  or  reject  as  he  deemed  wise.  Nor  do  we  see  that  any 
instructions  to  him  would  have  added  to  his  security  or  prevented 
the  accident.  The  explosion  was  caused  by  the  negligence  of  Minor 
in  using  a  rod  of  steel,  instead  of  one  of  wood.  This  was  the 
negligence  of  a  fellow-servant  in  the  performance  of  a  detail  of 
the  work.  This  further  fact,  however,  appeared:  Bachman,  who^ 
under  the  evidence  in  this  case,  was  the  alter  ego  of  the  defendant, 
at  least  five  minutes  before  the  explosion,  observed  Minor  using 
the  steel  rod  to  force  the  pieces  of  dynamite  down  the  pipe.  With 
this  knowledge  he  walked  away  from  the  scene  of  the  accident, 
returning  just  before  its  occurrence.  As  he  testifies,  he  was  about 
to  warn  Minor  against  the  use  of  the  steel  rod  when  the  explosion 
took  place.  It  further  appears  by  Bachman's  own  testimony  that 
he  was  entirely  aware  that  it  was  improper  to  use  a  metal  rod  in 
tamping  dynamite  or  other  explosives.  His  excuse  for  not  having 
intervened  at  the  time  he  observed  Minor  using  the  rod  was  that 
what  the  latter  was  doing  "  didn't  amount  to  tamping."  It  seems 
to  us  that  the  work  was  substantially  of  the  same  character  as  tamp- 
ing, and  that  the  danger  from  using  the  metal  rod  was  as  great  in 
one  case  as  in  the  other,  or,  at  least,  that  the  jury  might  have 
so  found.  Had  Bachman,  on  discovering  that  Minor  was  doing  the 
work  in  a  dangerous  manner,  promptly  intervened,  the  accident 
would  not  have  occurred ;  or  had  he  even  told  the  deceased,  to  whom 
he  had  previously  said  that  there  was  no  danger,  that  the  work  as 
then  conducted  was  dangerous,  the  deceased  might  have  fled  from 
the  danger,  and  at  least  the  injury  to  him  been  avoided. 
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The  learned  Appellate  Division  (73  N.  Y.  Supp.  830),  while 
assuming  that  the  jury  might  have  found  negligence  on  the  part  of 
Bachman^  was  of  opinion  that  it  was  negligence  in  the  performance 
of  a  duty  by  an  operative  in  respect  to  a  detail  of  the  work,  for 
which  the  master  was  not  responsible,  and  cited  Crispin  v.  Babbitt^ 
81  N.  Y.  516,  16  Am.  Neg.  Cas.  820,  37  Am.  Rep.  521,  and  Cullen 
V.  Norton,  126  N.  Y.  i,  26  N.  E.  Rep.  905.  We  entertain  a  differ- 
ent view.  As  already  said,  Bachman  was  the  manager  of  the  corpo- 
ration, and  therefore  its  alter  ego.  He  was,  for  the  purposes  of  this 
case,  the  master.  The  detail  of  the  work,  which  was  the  servant's 
duty,  was  done  in  this  case  not  by  him,  but  by  Minor.  In  this 
respect  the  case  radically  differs  from  those  cited  by  the  Appellate 
Divisicm.  It  is  the  duty  of  the  master  to  use  reasonable  care  to 
so  conduct  his  business  as  not  to  subject  servants  to  unnecessary 
danger  in  the  prosecution  of  their  work.  For  this  purpose  he  must 
provide  a  reasonably  safe  place  in  which  the  servant  is  to  work, 
reasonably  safe  tools  and  appliances  with  which  to  work,  competent 
fellow-servants  with  whom  to  work,  and,  if  the  work  is  of  a  com- 
plicated character,  proper  rules  and  regulations  for  the  prosecution 
of  the  work  and  reasonable  supervision  to  see  that  the  rules  were 
complied  with.  The  work  in  which  the  deceased  was  engaged 
not  being  of  the  latter  character,  probably  it  was  not  necessary  to 
promulgate  any  rules  on  the  subject.  The  object,  however,  of 
establishing  and  enforcing  rules,  is  that  each  servant  may  so  perform 
his  work  as  not  to  occasion  unnecessary  danger  to  his  fellow- 
servants.  While  in  work  of  a  simple  character  no  rules  may  be 
necessary,  still  the  duty  of  the  master  is  the  same  to  use  reasonable 
care  that  each  servant  properly  does  his  work.  Ordinarily,  so  far 
as  liability  to  his  servants  is  concerned,  that  duty  is  performed 
when  he  selects  competent  fellow-servants.  But,  when  he  sees  that 
one  servant  is  so  negligently  doing  his  work  as  to  occasion  danger 
to  a  fellow-servant,  it  is  his  duty  to  interpose  and  direct  that  the 
work  be  properly  done.  Doing  v.  N.  Y.,  Ont.  &  W.  R'y  Co.,  151 
N.  Y.  579,  45  N.  E.  Rep.  1028;  Dowd  z/.  N.  Y.,  Ont.  &  W.  R'y  Co., 
170  N.  Y.  459,  63  N.  E.  Rep.  541.  Had  the  explosion  taken  place, 
not  on  this  occasion,  but  on  a  subsequent  one,  and  had  Bachman, 
instead  of  witnessing,  been  informed  of  the  reckless  manner  in  which 
Minor  had  been  doing  his  work,  involving  a  fellow-workman  in  the 
greatest  danger,  it  would  have  been  a  question  for  the  jury  to 
determine  whether  Bachman  was  not  negligent  in  retaining  Minor 
in  his  employ,  no  matter  what  his  competency  may  have  been  as 
to  mere  skill  and  knowledge,  at  least  without  promise  on  the  part 
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of  Minor  to  properly  conduct  the  work  in  the  future.  If  this  be  so, 
very  much  more  was  it  a  question  for  the  jury  whether,  in  view 
of  the  imminence  of  the  danger,  Bachman  should  not  have  inter- 
vened on  the  instant  and  discharged  Minor  unless  the  latter  prop- 
erly prosecuted  the  work.  The  question  of  the  plaintiff's  intestate's 
assumption  of  the  risk  was  also  for  the  jury.  Doubtless  he  knew 
that  dynamite  was  dangerous,  and  he  assumed  such  risk  as  was 
inherent  even  in  the  careful  use  of  that  article.  There  is  no  proof, 
however,  that  he  knew  of  the  increased  danger  from  the  use  of  the 
metal  rod. 

The  judgments  of  the  Appellate  Division  and  of  the  Trial  Term 
should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the 
■event. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann,  and  Werner,  JJ., 
•concur. 

Judgment  reversed,  etc. 


BEYER  V.  CITY  OF  NORTH  TONAWANDA. 

Court  of  Appeals,  New  York,  January,  igo6. 


MUNICIPAL  CORPORATIONS  —  NOTICE  OF  INJURY  FROM  DE- 
FECTIVE STREET.  —  A  written  notice  describing  the  avenue  where  the 
accident  happened,  the  side  of  the  avenue  and  the  particular  defect  as 
being  located  about  half-way  between  two  intersecting  streets,  was  suffi- 
cient to  be  served  under  a  statute  requiring  notice  of  the  defect  and  its 
location  though  in  fact  the  accident  occurred  from  80  to  100  feet  nearer 
one  street  than  the  other. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Charlotte  Beyer  against  the  city  of  North  Tonawanda. 
From  a  judgment  of  the  Appellate  Division  (88  N.  Y.  Supp.  1092, 
94  App.  Div.  614),  affirming  a  judgment  for  defendant  on  dismissal 
of  the  complaint,  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed, 

A.  F.  Premus,  for  appellant. 

Ray  M.  Stanley  and  John  K.  White,  for  respondent 

O'Brien,  J.  —  The  plaintiff  sought  to  recover  damages  for  a 
personal  injury  claimed  to  have  been  received  by  her  in  consequence 
of  a  defective  sidewalk.     On  the  trial  her  complaint  was  dismissed. 
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and  the  questions  of  negligence  presented  by  the  pleadings  were 
not  passed  upon;  but  it  was  held  that  as  matter  of  law  she  was 
not  entitled  to  recover.  The  judgment  was  affirmed  on  appeal 
upon  the  sole  ground,  as  stated  in  the  order,  "  that  the  notice 
required  to  be  served  by  the  plaintiff  after  the  happening  of  the 
alleged  accident  did  not  particularly  and  accurately  state  the  location 
of  the  defect  complained  of  as  required  by  defendant's  charter." 
The  provision  of  the  charter  referred  to  is  as  follows :  "  And  the 
city  of  North  Tonawanda  shall  not  be  liable  for  any  damage  or 
injury  sustained  in  consequence  of  defects  in,  want  of  repair,  or 
obstruction  of  any  of  the  highways,  streets,  alleys,  sidewalks,  cross- 
walks, or  public  places  of  the  city  unless  notice  in  writing  shall  have 
been  served  upon  the  mayor  or  city  clerk  within  ten  days  after  the 
happening  of  the  casualty  from  which  such  damage  or  injury  may 
have  resulted,  and  such  notice  shall  particularly  state  such  defect, 
want  of  repair  or  obstruction  and  the  location  thereof."  The  learned 
court  below  held  that  the  plaintiff  failed  to  comply  with  this  provi- 
sion of  the  chartef  and  hence  the  nonsuit  at  the  trial  was  sustained. 

The  statements  in  the  notice  which  the  plaintiff  caused  to  be 
served  upon  the  defendant  are  in  the  following  language :  "  The 
undersigned  Charlotte  Beyer,  residing  on  Niagara  street,  in  said  city 
of  North  Tonawanda,  while  carefully  walking  along  and  over  the 
sidewalk  on  the  easterly  side  of  Paynes  avenue,  between  Schenck 
street  and  Robinson  street,  in  said  city,  at  about  lo  o'clock  in  the 
forenoon  on  the  20th  day  of  April,  1902,  was  severely  injured  by 
reason  of  a  decayed  and  defective  portion  of  said  sidewalk,  about 
halfway  between  Schenck  street  and  Robinson  street;  that  the 
particular  defect  in  said  sidewalk  consisted  of  one  or  more  loose 
and  decayed  planks  in  said  sidewalk;  that  said  plank  or  planks 
at  the  point  aforesaid  were  rotten  and  decayed  at  the  ends  and 
loose  at  one  or  both  ends ;  and  that  when  I  attempted  to  cross  such 
portion  of  said  defective  sidewalk  I  was  tripped  and  thrown,  and 
caused  to  fall  violently  to  the  ground  and  thereby  sustain  severe 
injuries,  and  was  thereby  caused  great  pain  and  suffering."  On 
April  29,  1902  —  that  is,  nine  days  after  the  accident  —  this  notice 
was  delivered  to  the  deputy  city  clerk  of  the  city,  and  on  the  same 
day  came  to  the  actual  possession  of  the  city  clerk,  who  on  the  same 
day  presented  it  to  the  defendant's  common  council,  and  that  body 
received,  filed,  and  referred  the  same. 

The  sole  question  in  the  case  is  whether  this  notice  was  a  suffi- 
cient compliance  with  the  statute  for  the  purpose  of  enabling  the 
plaintiff  to  bring  and  maintain  the  action.    We  think  it  was.    Clearly 
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the  notice  on  its  face  is  sufficient.  It  describes  the  street  or  avenue 
where  the  accident  happened,  the  side  of  the  avenue,  and  the  par- 
ticular locality  as  "about  halfway  between  Schenck  street  and 
Robinson  street."  But  the  defendant  gave  evidence  at  the  trial 
tending  to  show  that  the  precise  locality  where  the  accident  occurred 
was  not  halfway  between  the  two  streets  mentioned  that  cross  the 
avenue,  but  was  from  80  to  lOO  feet  by  measurement  from  the 
center  of  the  avenue.  It  seems  that  this  notice  was  sufficient  to 
enable  the  defendant's  engineer  to  pick  out  the  place  where  the 
rotten  plank  was  which  caused  the  plaintiff's  injury.  The  engineer 
does  not  seem  to  have  had  any  trouble  on  that  ground.  It  appears 
that  the  side  of  the  avenue  where  the  accident  occurred  was  sub- 
stantially a  vacant  lot,  and  if  the  plaintiff  made  a  mistake  in  describ- 
ing the  place  of  the  injury  as  halfway  between  two  of  the  cross 
streets  it  would  be  rather  too  narrow  a  point  upon  which  to  determine 
the  case.  The  purpose  of  the  statute,  obviously,  was  to  enable  the 
defendant  to  find  the  place  where  the  defect  was  claimed  to  have 
been,  in  order  to  prepare  for  trial  and  in  order  to  remedy  it ;  and, 
as  already  observed,  the  city  had  no  difficulty  in  finding  it.  The 
engineer  measured  from  the  spot  to  each  of  the  cross  streets,  and 
found  that  it  was  nearer  to  one  of  them  than  to  the  other  by  some 
80  or  100  feet.  I  am  not  aware  of  any  well-considered  case 
which  decides  that  such  a  defect  in  the  notice  is  fatal  to  a  recov- 
ery, and  there  are  numerous  cases  that  hold  to  the  contrary.  Wer- 
ner V,  City  of  Rochester,  jy  Hun,  33,  28  N.  Y.  Supp,  226,  affirmed 
149  N.  Y.  563,  44  N.  E.  Rep.  300;  Masters  v.  City  of  Troy,  50  Hun, 
485,  3  N.  Y.  Supp.  450;  Murphy  v.  Village  of  Seneca  Falls,  57 
App.  Div.  438,  67  N.  Y.  Supp.  1013 ;  Sullivan  v.  City  of  Syracuse, 
yy  Hun,  440,  29  N.  Y.  Supp.  105;  Cross  v.  City  of  Elmira,  86- 
Hun,  467,  33  N.  Y.  Supp.  947.  There  are  numerous  other  cases  upon 
the  same  point,  but  it  is  not  important  to  cite  them  upon  a  question 
that  would  seem  to  be  so  plain. 

The  learned  court  below  made  no  question  as  to  the  sufficiency 
of  the  service  of  the  notice,  and  it  is  unnecessary  to  deal  at  length 
with  that  question,  although  it  is  discussed  upon  the  briefs  of  coun- 
sel. We  think  that  both  the  notice  and  the  service  were  a  sufficient 
and  substantial  compliance  with  the  provisions  of  the  statute,  and 
that  the  ruling  at  the  trial  nonsuiting  the  plaintiff  was  error.  There 
is  no  question  before  us  in  regard  to  negligence,  as  that  was  not  dealt 
with  either  at  the  trial  or  upon  the  appeal. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 
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CuLLEN,  Ch.  J.,  and  Gray,  Bartlett,  Haight,  Vann,  and  Wer- 
ner, JJ.,  concur. 
Judgment  reversed,  etc. 


CRAPO  V.  CITY  OF  SYRACUSE. 

Court  of  Appeals,  New  York,  January,  ipo6. 


MUNICIPAL  CORPORATIONS  —  ACTION  FOR  DEATH  CAUSED  BY 
INJURY  MUST  BE  PRECEDED  BY  NOTICE  TO  CITY  — STAT- 
UTE.  —  An  action  for  damages  for  the  wrongful  death  of  a  person 
brought  under  sec.  1902  of  the  Code  of  Civil  Procedure,  against  a  city, 
is  an  action  for  personal  injuries  and  as  a  condition  precedent  requires, 
under  Laws  1886,  c.  572,  that  it  must  be  commenced  within  one  year 
after  the  cause  of  action  accrued,  and  that  notice  of  an  intention  to  bring 
such  an  action  and  of  the  injuries  must  have  been  filed  with  the  proper 
officer  within  six  months  after  the  cause  of  action  accrued. 

TIME  TO  BRING  ACTION  TO  BE  COMPUTED  FROM  APPOINT- 
MENT  OF  ADMINISTRATOR.  —  Where  a  notice  was  filed  with  the 
proper  officer  two  months  after  the  appointment  of  the  decedent's  ad- 
ministrator, but  eighteen  months  after  the  death  of  the  decedent,  and  the 
action  was  commenced  within  five  months  after  the  appointment,  the 
statute  was  complied  with,  as  the  cause  of  action  did  not  accrue  until  the 
appointment  of  the  administrator. 

Vann,  Bartlett  and  Gray,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  Depart- 
ment. 

Action  by  Mary  Crapo,  administratrix  of  Henry  Crapo,  against 
the  city  of  Syracuse.  From  an  order  of  the  Appellate  Division  (90 
N.  Y.  Supp.  553,  98  App.  Div.  376),  reversing  a  judgment  in  favor 
of  plaintiff  and  g^nting  a  new  trial,  plaintiff  appeals.    Reversed, 

Thomas  Hogan,  for  appellant. 

Walter  W.  Magee,  for  respondent. 

CuLLEN,  Ch.  J.  —  Though  I  concur  in  reversing  the  order  of  the 
Appellate  Division  and  in  the  affirmance  of  the  judgment  of  the 
trial  court,  I  am  of  opinion  that  the  action  is  one  for  personal 
injuries,  within  the  meaning  of  chapter  572,  p.  801,  of  the  Laws 
of  1886.  Certainly  it  was  an  injury  to  the  person  of  the  deceased 
that  gave  rise  to  the  cause  of  action,  and  it  is  not  necessary  to 
constitute  the  action  one  for  personal  injuries  that  it  should  be  for 
injuries  to  the  person  of  the  plaintiff.  Unless  this  is  so,  neither 
an  action  by  a  husband  for  injuries  to  his  wife  nor  by  a  parent 
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for  injuries  to  a  child  would  fall  within  the  provisions  of  sections 
382  and  383  of  the  Code  of  Civil  Procedure,  and  it  would  follow 
that,  while  an  action  for  personal  injury  must  be  brought  by  the 
wife  within  two  years,  the  husband  would  have  ten  years  in  which 
to  bring  his  action  for  the  loss  of  her  services.  Section  388.  Nor 
does  the  fact  that  the  damages  in  the  action  given  by  statute  are 
limited  to  pecuniary  loss  affect  the  question.  The  same  rule  ob- 
tains to  a  certain  extent,  in  an  action  by  the  husband  for  the  loss 
of  services  of  his  wife,  which,  so  far  as  pecuniary  loss  is  involved, 
survives  the  husband's  death  and  passes  to  his  personal  representa- 
tives. Cregin  v,  Brooklyn  Crosstown  R'y  Co.,  75  N.  Y.  192,  31 
Am.  Rep.  459.  The  case  comes  plainly  within  the  spirit  of  the 
statute,  as  well  as  its  letter ;  for  every  reason  for  requiring  notice  of 
the  circumstances  of  the  accident  to  be  given  to  the  municipality 
applies  with  as  much  force  to  an  accident  resulting  in  death  as  to  one 
where  the  consequences  have  been  less  grave. 

I  am  of  opinion,  however,  that  the  plaintiff's  cause  of  action 
did  not  arise  until  her  appointment  as  administratrix,  for  the  reason 
stated  by  Justice  Bradley  in  Barnes  v.  City  of  Brooklyn,  22  App. 
Div.  520,  48  N.  Y.  Supp.  36,  and  that  therefore  the  notice  required 
by  the  statute  of  1886  was  seasonably  served  and  the  action  season- 
ably brought.  If  the  results  which  follow  that  construction  of 
the  law  of  1886  were  such  as  suggested  in  the  dissenting  opinion 
written  on  this  appeal,  I  think  they  would  constitute  a  strong  objec* 
tion  to  that  interpretation,  but  I  am  of  opinion  that  no 
such  results  can  follow.  The  limitations  provided  in  the  law  of 
1886  are  not  substitutional  for  the  provisions  of  the  Code,  which  are 
in  no  respect  repealed,  but  cumulative.  An  action  for  personal 
injuries  against  a  city  of  more  than  50,000*  inhabitants  must  be 
brought  in  compliance,  not  only  with  the  statute  of  1886,  but  with 
the  provisions  of  the  Code.  Section  1902  of  the  Code  requires 
an  action  by  personal  representatives  to  recover  damages  for  their 
decedent's  death  to  be  brought  within  two  years  after  that  death. 
This  effectually  cuts  off  stale  claims.  In  the  present  case  the  action 
was  brought  within  the  Code  period. 

O'Brien,  J.  (concurring).  —  The  plaintiff  recovered!  a  judg» 
ment  against  the  defendant  for  damages  in  causing  the  death  of  her 
husband  and  intestate.  The  Appellate  Division  has  reversed  the 
judgment,  as  stated  in  the  order,  "  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,"  so  that 
every  material  fact  which  has  some  evidence  to  sustain  it  is  deemed 
to  be  established  by  the  verdict  and  the  affirmance  on  appeal.    The 
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intestate  was  killed  while  in  the  service  of  the  defendant  by  an 
explosion  of  dynamite  on  the  22d  of  December,  1899.  The  plaintiff 
was  appointed  administratrix  on  the  8th  day  of  May,  1901.  This 
action  was  commenced  on  the  9th  day  of  December,  1901,  and 
the  notice  required  by  statute  to  be  served  was  not  filed  with  the 
corporation  counsel  until  the  2Sth  day  of  June,  1901.  It  will  be 
seen,  therefore,  that  the  statutory  notice  was  filed  with  the  defend- 
ant's  counsel  within  two  months,  after  the  plaintiff's  appointment 
as  administratrix.  The  action  was  commenced  within  twenty 
months  after  the  accident  and  death  and  within  five  months  after 
letters  were  issued.  The  learned  court  below  held  that  the  notice 
of  the  plaintiff's  claim  was  served  too  late  and  that  the  action  was 
not  commenced  in  time,  and  so,  for  both  reasons,  the  plaintiff's  right 
to  commence  the  action  was  barred  by  statute. 

All  this  is  deduced  from  a  construction  of  the  statute  (chapter 
572,  p.  801,  of  the  Laws  of  1886),  which  reads  as  follows:  "  No 
action  against  the  mayor,  aldermen  and  commonalty  of  any  city  in 
this  State  having  fifty  thousand  inhabitants  or  over,  for  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  reason  of  the 
negligence  of  such  mayor,  aldermen  and  commonalty,  or  of  any 
department,  board,  officer,  agent  or  employee  of  said  corporation, 
shall  be  maintained,  unless  the  same  shall  be  commenced  within 
one  year  after  the  cause  of  action  therefor  shall  have  accrued, 
nor  unless  notice  of  the  intention  to  commence  such  action  and  of 
the  time  and  place  at  which  the  injuries  were  received  shall  have 
been  filed  with  the  counsel  to  the  corporation,  or  other  proper  law 
officer  thereof  within  six  months  after  such  cause  of  action  shall 
have  accrued."  It  will  be  seen  from  a  careful  reading  of  this 
statute  that  it  relates  only  to  actions  for  damages  for  personal  in- 
juries. It  will  also  be  seen  that  the  limitation  commences  to  run 
within  six  months  and  one  year,  respectively,  after  the  cause  of  action 
shall  have  accrued.  The  learned  court  below  has  held  that  this  is 
an  action  to  recover  damages  for  a  personal  injury,  and  also  that 
the  limitations  commenced  to,  run,  not  from  the  time  that  the  plaintiff 
was  appointed  administratrix,  but  from  the  time  of  the  death  of 
her  husband,  so  that  if,  for  any  reason,  administration  cannot  be 
obtained  until  more  than  six  months  after  the  death  of  the  intestate, 
the  action  is  barred  and  there  can  be  no  recovery.  I  think  that  both 
of  these  propositions  are  founded  upon  a  legal  error  and  upon  an 
extreme  and  unwarranted  construction  of  the  statute. 

This  action  was  unknown  to  the  common  law,  and  is  purely  a 
creation  of  statute.      The  common  law  never  designated  such  a 
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case  as  an  action  for  personal  injuries,  nor  has  any  statute  ever 
called  it  by  that  name,  or  treated  it  as  such.  It  is  defined  by  the 
Code  as  "  an  action  to  recover  damages  for  a  wrongful  act,  neglect, 
or  default,  by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been  liable 
to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  if  death 
had  not  ensued.  Such  an  action  must  be  commenced  within  two 
years  after  the  decedent's  death.'.'  Code  Civ.  Proc.  sec.  1902.  It 
requires  a  good  deal  of  refined  and  subtle  argument  to  prove  that 
such  a  case  is  an  action  for  damages  for  personal  injuries.  What 
person  before  the  court  in  such  cases  has  sustained  an  injury  which 
is  personal,  within  the  meaning  of  that  term  as  used  in  the  law? 
By  section  382  of  the  Code  an  action  for  a  personal  injury  may 
be  commenced  within  six  years,  and  when  the  injury  is  caused  by 
negligence  within  three  years.  Section  383.  In  framing  these 
limitations  it  is  plain  that  the  Legislature  never  supposed  that  an 
action  such  as  the  one  at  bar  was  included  in  the  term  "  personal 
injury."  An  action  for  damages  for  personal  injury  is  an  action 
wherein  a  living  party  who  is  before  the  court  has  sustained  an 
injury  to  his  person. 

It  is  equally  clear,  it  seems  to  me,  that  the  cause  of  action  in  this 
case  did  not  accrue  until  the  appointment  of  the  plaintiff  as  admin- 
istratrix. By  section  415  of  the  Code  of  Civil  Procedure  it  is 
provided  that  limitations  "  must  be  computed  from  the  time  of  the 
accruing  of  the  right  to  relief  by  action  *  *  *  to  the  time  when 
the  claim  to  that  relief  is  actually  interposed  by  the  party  as  a 
plaintiff  or  a  defendant,  in  the  particular  action  or  special  pro- 
ceeding." This  is  a  plain  provision  that  the  right  of  action  does 
not  accrue  until  some  one  is  in  a  position  to  bring  and  maintain 
the  action,  and  the  limitation  must  be  computed  from  that  time 
up  to  the  time  that  the  action  is  actually  commenced.  The  notice 
which  the  statute  requires  to  be  served  within  six  months  after 
the  cause  of  action  has  accrued  must  contain  a  statement  that 
the  party  giving  the  notice  intends  to  commence  an  action.  The 
absence  of  such  a  statement  vitiates  the  notice.  Curry  v.  City  of 
Buffalo,  57  Hun,  25,  10  N.  Y.  Supp.  392.  Who  is  to  give  the 
notice?  It  is  very  obvious  that,  inasmuch  as  no  one  can  bring 
such  an  action  except  a  personal  representative  of  the  decedent, 
the  notice  must  come  from  him,  and,  of  course,  he  cannot  give 
any  such  notice  until  his  appointment.  A  notice  served  by  a  stranger, 
or  any  one  else  except  a  personal  representative  of  the  deceased, 
who  alone  is  entitled  to  bring  the  action,  would  be  clearly  insufii- 
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cient,  and  the  defendant  could  treat  it  as  a  nullity.  These  consid- 
erations, that  are  fairly  deduced  from  a  reading  of  the  statute  and 
other  statutes  in  pari  materia,  point  clearly  to  the  conclusion  that  the 
cause  of  action  does  not  accrue  until  the  personal  representative  of 
the  decedent  has  been  duly  appointed. 

In  the  opinion  of  the  learned  court  below  some  cases  are  cited 
from  the  courts  in  this  State  as  in  support  of  a  contrary  propo- 
sition. These  cases  have  been  carefully  examined,  and  it  is  per- 
fectly safe  to  say  that  none  of  them  touch  the  question  in  this 
case.  In  none  of  them  was  the  question  in  this  case  at  all  involved. 
One  of  the  authorities  cited  is  a  recent  decision  from  this  court 
(Matter  of  Meekin  v.  B.  H.  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E.  Rep. 
50,  51  L.  R.  A.  235,  79  Am.  St.  Rep.  635),  where  it  was  held  that 
a  cause  of  action  resulting  in  death,  brought  by  the  personal  repre- 
sentative of  the  deceased,  survives  the  death  of  the  sole  adminis- 
trator, who  was  also  next  of  kin  —  a  prcqx)sition  that,  obviously,  has 
nothing  to  do  with  this  case.  A  statement  in  the  opinion  of  Judge 
Vann,  at  page  148  of  164  N.  Y.,  and  page  51  of  58  N.  E.  Rep. 
(51  L.  R.  A.  23s,  79  Am.  St.  Rep.  635),  throws  some  light  upon 
the  nature  of  the  action.  "  While  a  personal  injury  must  cause  the 
death,  damages  are  allowed,  not  for  an  injury  to  the  person  de- 
ceased, but  for  an  injury  to  the  estate  of  the  beneficiary."  So  we 
have  Jiere.  the  plain  declaration  of  this  court  that  an  action,  such 
as  that  at  bar,  is  not  an  action  to  recover  damages  for  a  personal 
injury,  either  to  the  decedent  or  to  the  beneficiary  named  in  the 
statute,  but  an  action  to  recover  damages  to  the  estate  of  the  latter. 
There  is  one  case  cited  from  a  Kentucky  court  which  apparently 
sustains  the  decision  below,  but  in  the  same  opinion  another  case  it 
cited  frpm  the  Supreme  Court  of  Connecticut  which  holds  directly 
the  other  way.  So  that  these  decisions  in  other  jurisdictions  may  be 
fairly  offset  one  against  the  other. 

But  the  decisions  in  this  State  are  clear  and  covelr  the  precise 
point.  In  Barnes  v.  City  of  Brooklyn,  22  App.  Div.  520,  48  N.  Y. 
Supp.  36,  the  question  as  to  the  time  when  a  cause  of  action 
accrued  under  this  statute  was  involved,  ancl  it  was  not  embarrassed 
by  any  other  question  in  the  case.  It  arose  upon  a  demurrer, 
and  so  the  controversy  was  reduced  to  a  pure  question  of  law.  The 
opinion  of  the  court  was  delivered  by  Justice  Bradley,  formerly 
a  member  of  this  court,  and  it  bears  upon  its  face  the  evidence 
of  that  careful  research  and  examination,  and  deals  with  the  ques- 
tion throughout  with  that  discrimination  and  broad  common  sense, 
for  which  he  was  so  justly  distinguished.  I  am  not  able  to  make 
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any  argument  on  this  question  that  would  present  it  in  a  more 
clear  and  simple  light.  The  learned  judge  commences  by  inquiry 
as  to  the  meaning  of  the  word  "  accrue,"  as  found  in  the  Law  Dic- 
tionary, and  he  pursues  the  inquiry  through  the  earlier  decisions 
of  this  State  and  the  decisions  of  the  English  courts,  down  to  the 
latest  utterance  of  this  court  that  could  throw  any  light  upon  the 
subject,  and  he  reaches  the  conclusion,  in  which  the  other  members 
of  the  court  apparently  concurred,  that  it  was  always  the  law 
of  this  State  that  a  caiise  of  action  did  not  accrue  until  some  person 
was  in  existence  capable  of  bringing  and  maintaining  the  action. 
It  is  unnecessary  to  make  further  reference  to  the  authorities  cited 
by  the  learned  judge,  but  they  seem  to  completely  cover  the  point. 
The  construction  placed  upon  the  statute  by  the  learned  court  below, 
wherein  it  was  held  that  the  plaintiff's  action  was  barred,  seems  to  me 
to  be  erroneous. 

But  the  learned  counsel  for  the  defendant,  upon  the  argument 
in  this  court,  has  attempted  to  sustain  the  judgment  upon  certain 
exceptions  which  are  found  in  the  record  and  which  do  not  appear 
to  have  been  noticed  by  the  court  below  at  all.  This  court  ought 
not,  I  think,  to  go  out  of  its  way  to  sustain  a  judgment  upon  some 
debatable  point  that  was  not  considered  or  passed  upon  by  the 
court  below.  The  exceptions  in  this  case  rest  entirely  upon  the 
ruling  of  the  trial  court  refusing  to  nonsuit  the  plaintiff.  Ii^.  other 
words,  this  branch  of  the  argument  must  assume  that  there  were  no 
questions  in  the  case  to  submit  to  the  jury.  It  will  be  noted  that  most 
of  the  grounds  stated  by  counsel  in  his  motion  for  a  nonsuit  were 
so  general  that  they  presented  no  question  of  law  in  this  court,  or 
they  were  of  such  a  character  that  the  questions  presented  were 
for  the  jury.  A  motion  for  a  nonsuit  is  ineffectual  to  raise  any 
question  in  this  court,  unless  the  grounds  upon  which  it^is  based 
are  specified.  The  defect  in  the  plaintiff's  case  should  be  pointed 
out  so  that  he  may  supply  it  if  he  can.  Gerding  v,  Haskin,  141 
N.  Y.  514,  520,  36  N.  E.  Rep.  601;  Sterritt  v.  Third  Nat.  Bank 
of  Buffalo,  122  N.  Y.  659,  25  N.  E.  Rep.  913 ;  Quinlan  v.  Welch,  141 
N.  Y.  158,  36  N.  E.  Rep.  12;  Booth  v.  Bunce,  31  N.  Y.  246;  Binsse 
V,  Wood,  37  N.  Y.  526 ;  Thayer  v.  Marsh,  75  N.  Y.  340 ;  Ross  v, 
Caywood,  162  N.  Y.  259,  56  N.  E.  Rep.  629.  There  are  numerous 
grounds  stated  in  the  motion  for  a  nonsuit  in  this  case,  but  only  two 
of  them  raise  any  question  of  law  for  this  court.  One  is  that  the 
defendant  had  not  been  guilty  of  any  negligent  act  or  omission,  and 
the  other  was  that  the  decedent  had  not  been  shown  to  be  free  from 
contributory  negligence.     These  grounds  are  quite  general,  but  I 
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will  assume  that  they  were  sufficient  to  raise  the  question  of  law 
which  will  now  be  briefly  discussed. 

The  defendant  cannot  prevail  in  this  court  without  showing  that 
there  was  absolutely  no  evidence  to  submit  to  the  jury  on  these 
propositions.  The  question  in  this  case  was,  not  that  the  deceased 
was  ignorant  of  the  danger  incident  to  the  general  use  of  dyna- 
mite as  an  explosive  in  blasting,  but  whether  he  was  ignorant  of 
the  method  of  thawing  it  out  when  frozen,  and,  if  he  was,  whether 
the  master  gave  him  any  instructions  as  to*  the  method  adopted 
and  which  resulted  in  his  death.  The  precise  issue  which  the  plaintiff 
presented  was  that  her  husband  was  set  to  work  by  the  defendant, 
not  in  firing  off  and  exploding  dynamite,'but  in  thawing  it  out  and 
preparing  it  for  use,  a  work  he  had  never  been  engaged  in  before 
and  by  a  process  with  which  he  was  unfamiliar,  and  that  he  re- 
ceived no  instructions  from  the  master  or  any  one  else  as  to  the 
danger  involved,  or  as  to  the  means  of  guarding  against  it.  The 
law  applicable  to  such  an  issue  of  fact  is  perfectly  plain  and  was 
presented  to  the  jury  by  the  learned  trial  judge  in  substantially  the 
language  of  the  authorities.  "  The  master  must  therefore  give 
notice  to  his  servants  of  all  perils  to  which  they  will  be  exposed, 
other  than  such  as  they  should,  in  the  exercise  of  ordinary  care,  have 
foreseen  as  necessarily  incidental  to  the  business,  in  the  natural  and 
ordinary  course  of  affairs,  though  more  than  this  is  not  required 
of  him.  It  makes  no  difference  what  is  the  nature  of  the  par- 
ticular peril,  or  whether  it  is  or  is  not  beyond  the  master's  control. 
Thus  the  master  is  responsible  for  his  omission  to  warn  his  servant 
against  the  risk  of  a  felonious  attack  upon  him  by  the  master's 
enemies,  if  he  was  himself  aware  of  the  danger.  And  it  is  not 
enough  for  the  master  to  use  ordinary  care  and  pains  to  give  such 
notice.  Ordinary  care  requires  that  he  should  actually  give  the 
notice,  and  not  merely  try  to  give  it.  If,  therefore,  he  fails 
to  give  such  notice  in  terms  sufficiently  clear  to  call  the  attention 
of  his  servants  to  the  peril  of  which  he  is  aware,  he  is  liable  to 
them  for  any  injury  which  they  suffer  thereby  in  ignorance  of 
that  peril  and  without  contributory  negligence."  Shearman  &  Red- 
field  on  Negligence,  sec.  203.  The  same  rule  is  laid  down  in  sub- 
stantially the  same  language  in  the  United  States  Supreme  Court 
and  in  this  court.  Mather  v,  Rillston,  156  U.  S.  391,  15  Sup.  Ct. 
464 ;  Gates  v.  State  of  N.  Y.,  128  N.  Y.  226,  28  N.  E.  Rep.  373 ; 
Simone  v.  Kirk,  173  N.  Y.  13,  65  N.  E.  Rep.  739;  Pantzar  v,  Tilly 
Foster  Iron  M.  Co.,  99  N.  Y.  368,  16  Am.  Neg.  Cas.  832,  2  N.  E. 
Rep.  24;  Benzing  v.  Steinway  &  Sons,  loi  N.  Y.  547,  5  N.  E.  Rep. 
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449;  Finn  v,  Cassidy,  165  N.  Y.  584,  59  N.  E.  Rep.  311.  In  Simone 
V,  Kirk,  supra,  Judge  Vann  states  the  principle  in  a  few  words: 
"  Certain  work  is  inherently  dangerous,  and  yet  the  master  has  the 
right  to  hire  servants  to  do  it.  In  such  cases,  however,  unless  the 
danger  is  obvious  to  an  ordinary  observer,  it  is  his  duty  to  give 
them  due  warning,  so  that  they  may  refuse  to  work  if  they  do 
not  wish  to  run  the  risk,  and  proper  instructions,  so  that  if  they  enter 
upon  the  work  they  may  be  able  to  take  care  of  themselves." 

It  has  already  been  observed  that  the  only  question  presented 
to  the  jury  was  the  question  arising  upon  this  rule  of  law.  The 
evidence  in  the  case  upon  the  part  of  the  plaintiff  was  substan- 
tially without  a  conflict  as  to  the  fact  that  the  deceased  was  set 
to  work  thawing  out  dynamite,  having  had  no  experience  what- 
ever at  that  work.  It  would  be  useless,  I  think,  to  argue  that 
there  was  no  evidence  for  the  consideration  of  the  jury  on  that 
point.  As  to  the  contributory  negligence  of  the  deceased  there 
is  no  evidence  in  the  record  that  would  warrant  the  trial  judge 
in  taking  that  question  from  the  jury.  The  only  basis  for  imputing 
contributory  negligence  to  the  deceased  is  to  be  found  solely  in  the 
fact  that  he  obeyed  the  master's  representative  in  engaging  in  a  work 
that  he  was  ordered  to  perform,  but  as  to  which  he  was  without 
any  experience.  It  is  quite  unnecessary  to  argue  that  such  con- 
duct on  the  part  of  the  servant  does  not  constitute  contributory 
negligence  as  matter  of  law.  The  master's  representative  not  only 
omitted  to  give  the  servant  instructions  or  warning  as  to  the  nature 
of  the  work,  but  assured  him  that  the  operation  of  thawing  the 
dynamite  was  perfectly  free  from  danger.  The  method  adopted  by 
the  defendant  was  to  have  it  placed  in  a  galvanized  iron  pail,  which 
was  put  inside  of  a  sheet-iron  furnace,  and  the  furnace  having  been 
heated  on  the  outside,  the  heat  was  communicated  to  the  dynamite, 
and,  on  the  occasion  in  question,  caused  it  to  explode.  There  was 
evidence  in  the  case  from  experts  and  other  witnesses  in  behalf 
of  the  plaintiff  tending  to  show  that  this  method  was  not  a  safe 
one  to  adopt,  and,  moreover,  it  appeared  that  the  furnace  used  on 
the  occasion  was,  to  use  the  language  of  the  witnesses,  "  rotten, 
used  up,  and  burned  out ; "  it  having  been  used  for  a  long  time. 
So  that  when  the  case  is  carefully  examined  it  will  be  found  that 
there  was  proof  for  the  jury  tending  to  establish  the  fact  that  the 
master  had  failed  in  the  performance  of  his  duty  to  the  deceased,  and 
therefore  it  would  have  been  error  on  the  part  of  the  trial  judge  to 
take  the  case  from  the  jury. 

The  perusal  of  this  case  will  show  how  frequently  human  life 
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is  sacrificed  for  want  of  a  little  care  and  foresight  and,  possibly 
a  little  extra  expense.  The  proof  tends  to  show  that  there  were 
at  least  three  methods  of  thawing  out  dynamite.  The  safest  and 
most  simple  method  in  general  use,  suggested  by  the  evidence,  was 
to  bury  the  dynamite  in  a  heap  of  manure  and  pour  hot  water  on 
it  once.  The  heat  and  moisture  would  then  extract  the  frost  and 
render  the  explosive  fit  to  handle  and  use.  Instead  of  doing  that 
the  master  in  this  case  improvised  what  is  called  a  sheet-iron  furnace, 
old,  rotten,  and  broken,  without  either  top  or  bottom.  Then,  placing 
the  dynamite  in  a  pail  inside,  and  kindling  a  fire  outside  the  furnace, 
with  apparently  nothing  to  keep  the  excessive  heat  and  flames  from 
the  dynamite,  with  such  a  plan  of  doing  such  dangerous  work, 
an  explosion  was  almost  certain  to  occur.  It  does  not,  I  think, 
require  an  expert  to  see  that  if  the  plan  of  burying  the  dynamite 
in  a  heap  of  manure  had  been  adopted  this  accident  would  not 
have  occurred.  Possibly  it  might  have  been  a  slower  and  more 
expensive  process,  though  it  is  difficult  to  see  why.  The  duty  is  cast 
upon  the  master  to  use  his  superior  intelligence  and  ability  to  devise 
ways  and  means  so  far  as  he  reasonably  can,  to  protect  his  servants 
against  hidden  dangers  that  lurk  in  the  employment. 

There  does  not  seem  to  be  any  other  question  in  this  case  that 
calls  for  notice,  and  so  the  order  of  the  Appellate  Division  should  be 
reversed,  with  costs  in  all  courts,  and  the  judgment  of  the  trial  court 
affirmed. 

Vann,  J.  (dissenting).  —  If  the  meaning  of  the  words  used  in  a 
statute  is  doubtful,  the  result  which  will  follow  from  a  particular 
interpretation  may  be  considered  in  ascertaining  the  legislative 
intent.  In  this  case  before  us  the  controversy  arises  over  the  mean- 
ing of  the  words  "  after  the  cause  of  action  therefor  shall  have 
accrued,"  contained  in  chapter  572,  p.  801,  of  the  Laws  of  1886. 
The  appellant  contends  that  these  words  relate  to  the  time  when 
the  administratrix  of  the  estate  of  the  decedent  was  appointed. 
The  respondent  contends  that  such  words  refer  to  the  date  of  the 
death  of  the  plaintiff's  intestate  resulting  from  the  alleged  negli- 
gence of  the  defendant.  The  purpose  of  the  statute  should  be 
borne  in  mind.  As  was  said  in  Reining  v.  City  of  Buffalo,  102  N.  Y. 
308,  6  N.  E.  Rep.  792 :  "  The  plain  intent  of  the  requirement  was  to 
protect  the  city  from  the  costs,  trouble,  and  annoyance  of  legal  pro- 
ceedings, unless,  after  a  full  and  fair  opportunity  to  investigate 
and  pay  the  claim,  if  deemed  best,  they  declined  to  do  so."  The 
only  persons  who  can  procure  the  appointment  of  an  administrator 
in  a  case  like  the  one  at  bar  are  the  husband,  wife,  and  next  of 
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kin  of  the  decedent.  The  recovery  belongs  to  them,  and  they  alone 
are  interested  therein.  The  municipality  charged  with  negligence 
has  no  standing  to  make  the  application.  If  they  wait  indefinitely 
before  they  apply  for  letters  in  order  to  enforce  the  claim,  according^ 
to  the  theory  of  the  plaintiff,  the  purpose  of  the  statute  as  defined  in 
the  case  above  cited  may  be  defeated,  because  the  city  may  not 
know  that  any  claim  is  made  against  it  until  the  appointment  of  an 
administrator,  which  may  be  deferred  for  ten,  twenty,  or  even 
fifty  years,  or  until  the  time  has  passed  to  adequately  investigate  the 
facts  and  determine  whether  to  pay  the  claim  or  not.  Assume  that 
twenty  years  ago  a  person  was  killed,  owing  to  the  negligence  of 
the  defendant,  or  of  any  other  municipality  of  its  class,  that  no  claim 
was  made  against  it  by  the  husband,  wife,  or  next  of  kin  for  the 
damages  resulting  from  the  death,  and  that  for  this  reason  no 
investigation  was  made  by  the  corporation  as  to  its  liability;  is  it 
possible  that  at  this  late  day  an  administrator  of  the  estate  of  the 
decedent  may  be  appointed,  the  notice  served,  and  an  action  main- 
tained on  account  of  such  negligence?  The  illustration,  while 
extreme,  is  justified,  if  the  appellant's  contention  is  sound. 

Section  1904  of  the  Code  of  Civil  Procedure  provides  that  in  a 
case  like  this,  "  when  final  judgment  for  the  plaintiff  is  rendered,  the 
clerk  must  add  to  the  sum  so  awarded  interest  thereupon  from  the 
decedent's  death,  and  include  it  in  the  judgment."  Did  the  Legis- 
lature intend  that  the  persons  interested  might  wait  any  number  of 
years  after  the  death  before  obtaining  letters  of  administration,  and 
then  commence  an  action  to  recover  the  value  of  the  life,  and  that 
upon  securing  a  verdict  interest  should  be  added  to  the  amount  at 
the  rate  of  six  per  cent,  per  annum  from  the  time  of  such  death? 
For  the  purpose  of  illustration  assume  that  John  Doe  was  killed 
through  the  negligence  of  a  municipality  over  twenty  years  ago. 
Nothing  was  said  to  its  officers  about  the  death,  and  no  notice  was 
given  of  any  claim  that  it  was  liable  on  account  of  the  death. 
Twenty  years  later  an  administrator  was  appointed,  the  notice 
served,  an  action  brought,  the  case  tried,  and  it  was  found  that  the 
value  of  the  life  was  $5,000.  If  the  construction  contended  for  by 
the  appellant  is  correct,  the  recovery  would  be  more  than  doubled 
because  of  the  interest  which  had  accrued.  In  other  words,  the  city 
would  be  compelled  to  pay  interest  at  six  per  cent,  for  a  period  of 
twenty  years  upon  a  claim  of  which  it  had  never  heard,  interest  at 
that  rate  for  that  length  of  time  upon  a  cause  of  action  which  had  not 
"  accrued  "  until  after  the  entire  interest  period  of  twenty  years  had 
clrnsed. 
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These  observations  bear  upon  the  question  as  to  what  the  Legis- 
lature intended  by  the  words  "after  the  cause  of  action  therefor 
shall  have  accrued."  These  words,  in  substance,  appear  in  almost 
every  section  of  the  regular  statute  of  limitations,  for  which  the 
Act  in  question  is  a  substitute  as  to  the  action  authorized  thereby. 
They  appear  in  the  provisions  fixing  the  period  of  limitation  at 
twenty  years,  ten  years,  six  years,  and  so  on.  Code  Civ.  Proc.  sees. 
380,  386,  388.  Care  is  taken  in  certain  cases  to  extend  the  period 
within  which  an  action  may  be  commenced  against  an  adminis- 
trator, but  no  provision  is  made  to  extend  the  period  within  which 
an  action  may  be  commenced  by  an  administrator,  except  the  uniform 
period  of  one  year  after  the  death  of  the  intestate.  Code  Civ.  Proc. 
sees.  392,  401,  402,  403.  Can  it  be  contended  that  a  cause  of  action 
upon  a  promissor}'  note,  or  on  any  other  contract  made  by  an  intes- 
tate, does  not  "  accrue  "  until  an  administrator  has  been  appointed 
for  the  deceased  holder  of  the  note  or  owner  of  the  claim?  Yet 
why  not,  if  the  claim  of  the  appellant  is  sound  ?  Upon  what  ground 
can  it  be  held  that  the  same  words,  relating  to  the  same  subject,  mean 
one  thing  in  the  Code  and  another  in  the  act  under  consideration? 
Did  the  Legislature  mean  that  the  persons  interested  in  a  recovery 
for  negligence  resulting  in  death  could  have  the  cause  of  action 
^'accrue"  at  such  time  as  they  saw  fit  and  as  would  best  promote 
their  interests,  even  at  a  time  when  all  opportunity  for  investi- 
gation on  the  part  of  the  city  had  passed  and  no  defense  would 
be  possible  ?  It  seems  to  me  that  the  Legislature,  in  passing  an  Act 
to  protect  cities  from  stale  or  doubtful  claims,  could  not  have  in- 
tended a  result  so  unjust  to  the  very  class  they  sought  to  shield. 
There  is  no  middle  ground  as  to  the  question  involved.  If  the  appel- 
lant is  right,  she  might  have  waited  twenty  years  before  applying  for 
letters  of  administration,  or  until  every  fact  relating  to  the  accident 
which  might  have  been  shown  by  the  city  had  been  forgotten,  or 
the  witnesses  had  died,  and  then,  upon  obtaining  a  verdict,  have  had 
it  doubled  by  the  addition  of  interest.  This  case  involves  that 
proposition.  There  is  no  way  to  escape  the  result  suggested  if  those 
interested  desire  to  follow  the  course  indicated. 

It  has  generally  been  assumed  by  the  bar  and  the  public  that  old 
claims  against  a  city  for  damages  owing  to  death  from  its  negli- 
gence many  years  ago  cannot  now  be  enforced.  If,  however,  the 
contention  of  the  appellant  is  to  prevail,  I  can  see  no  reason  why  an 
administrator  may  not  now  be  appointed,  the  notice  given,  and  an 
action  maintained,  regardless  of  the  date  of  the  death.  That  would 
be  a  bad  result,  and  it  suggests  a  wrong  construction  of  the  statute. 
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The  interpretation  of  the  act  given  below,  on  the  other  hand,  is 
reasonable,  jtfst,  and  works  harm  to  no  one.  Immediately  upon  the 
death  of  a  person  caused  by  the  negligence  of  a  city,  any  one  of  those 
interested  in  the  recovery  of  damages  therefor  may  apply  for  the 
appointment  of  an  administrator  to  bring  an  action.  They  need  not 
wait  a  week.  Usually  they  do  not.  Ample  time  is  given  for  the 
service  of  the  notice  required  to  enable  the  city  to  investigate  the 
claim,  and,  if  it  is  found  to  be  just,  to  settle,  but  if  it  is  found  to  be 
unjust,  to  prepare  to  defend.  This  construction  causes  injustice 
to  no  one,  gives  effect  to  the  spirit  of  the  statute,  and,  as  it  seems 
to  me,  is  in  clear  accord  with  the  intention  of  the  Legislature  when 
it  used  the  words  "  after  the  cause  of  action  therefor  shall  have 
accrued." 

Again,  section  1902  of  the  Code  limits  the  time  within  which  an 
action  such  as  that  before  us  can  be  commenced  "  to  two  years 
after  the  decedent's  death."  Under  that  statute  it  could  not  with 
reason  be  claimed  that  the  time  within  which  such  an  action  must 
be  commenced  depends  in  the  least  upon  the  date  when  letters  of 
administration  were  issued.  Did  the  Legislature  in  subsequently 
passing  the  act  in  question,  with  the  object  indicated,  mean  to  extend 
the  limit  when  the  action  is  brought  against  a  city,  or  did  it  intend 
to  prescribe  a  further  limitation  for  the  protection  of  cities?  Did 
it  mean  that  such  an  action  must  be  commenced  within  two  years 
against  any  defendant  except  a  city,  and  to  extend  the  time,  at 
the  election  of  those  interested,  to  ten,  twenty,  or  fifty  years  after 
the  death,  as  to  the  very  cities  which  it  was  trying  to  protect? 
I  cannot  concur  in  a  construction  that  permits  such  a  result.  It 
is,  however,  claimed  that  two  periods  of  limitation  apply  to  causes 
of  action  such  as  the  one  before  us ;  the  first,  of  one  year,  depend- 
ing upon  the  date  when  the  cause  of  action  accrued,  and  the  second, 
of  two  years,  depending  upon  the  date  of  the  decedent's  death. 
Laws  1886,  p.  801,  c.  572,  sec.  i ;  Code  Civ.  Proc.  sec.  1902.  As 
this  is  necessarily  an  action  to  recover  damages  for  a  personal  injury 
resulting  from  negligence,  why  should  not  a  third  period  of  three 
years  be  added,  as  provided  in  section  383  of  the  Code  of  Civil 
Procedure?  It  does  not  seem  reasonable  that  the  Legislature  in- 
tended to  provide  two  or  more  periods  of  limitation  for  the  same 
cause  of  action,  and  I  think  that  the  mere  statement  of  the  claim 
carries  with  it  a  refutation  of  its  soundness. 

I  vote  for  affirmance. 

Gray,  J.  (dissenting).  —  I  vote  for  affirmance.  Upon  the  merits 
of  the  case,  I  think  no  negligence  was  shown  in  the  defendant. 
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If  the  accident  was  not  due  to  the  intestate's  negligence,  it  was 
chargeable  to  the  fault  of  a  fellow-servant  in  a  detail  of  the  work. 
As  to  the  construction  of  the  statute,  I  agree  with  Judge  Vann  that 
the  cause  of  action  accrued  upon  the  death  of  the  intestate.  I 
think  this  construction  is  required  and  is  justified,  when  the  pro- 
vision of  the  Code  contained  in  section  1902  is  read  in  connection 
with  section  380  and  the  sections  following.  The  case  comes  within 
the  class  of  personal  injuries  and  is  controlled  by  section  1902, 
which  prescribes  a  limitation  of  two  years  after  the  death  for  the 
commencement  of  the  action.  The  words  of  the  statute  of  1886, 
in  question,  should  be  given  that  meaning  which  accords  with  their 
sense  as  used  in  sections  380  to  388  of  the  Code,  with  the  special 
limitation  of  section  1902,  and  with  the  obvious  intention  of  the 
Legislature  to  protect  the  municipality  from  stale  claims. 

CuLLEN,  Ch.  J.,  and  O'Brien,  J.,  read  for  reversal  of  order  of 
Appellate  Division  and  affirmance  of  judgment  of  Trial  Term,  with 
costs  in  Appellate  Division  and  in  this  court.  Haight  and  Werner, 
JJ.,  concur  with  Cullen,  Ch.  J.  Vann,  J.,  reads  dissenting  opinion, 
and  Bartlett,  J.,  concurs.  Gray,  J.,  concurs  in  memorandum  with 
Vann,  J. 

Ordered  accordingly. 


CROWLEY  V.  ROCHESTER  FIREWORKS  CO. 

Court  of  Appeals,  New  York,  January,  Jpo6. 


FIREWORKS  — MUNICIPAL  CORPORATION  GIVING  DISPLAY 
AND  ONLOOKER  INJURED.  —  Where  it  appeared  that  while  the 
plaintiff  was  on  the  street  near  a  park  where  the  city  was  giving  a  dis- 
play of  fireworks,  which  the  plaintiff  was  watching,  she  was  struck  on 
the  head  by  a  descending  rocket  and  lost  thereby  the  sight  of  one  eye, 
the  question  whether  the  defendant  was  negligent  in  using  such  heavy 
rockets  that  the  sticks  in  their  descent  might  injure  persons  should  have 
been  left  to  the  jury,  and  a  judgment  dismissing  the  complaint  was 
reversed. 

O'Brien,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  Depart- 
ment. 

Action  by  Mary  F.  Crowley  against  the  Rochester  Fireworks  Com* 
pany.    From  a  judgment  of  the  Appellate  Division  (95  App.  Div. 


J 9  American  Negligence  Reports, 

13,  88  N.  Y,  Supp.  483),  affirming  a  judgment  for  defendant,  plain- 
tiflF  appeals.    Reversed. 

J.  Newton  Fiero  and  John  F.  Brady,  for  appellant. 

Peter  A.  Delaney  and  John  Gutmann,  for  respondent. 

CuLLEN,  Ch.  J.  —  On  the  evening  of  July  4,  1902,  the  plaintiff 
attended  an  exhibition  of  fireworks  conducted  by  the  defendant  in 
Beaver  park,  in  the  city  of  Albany,  under  a  contract  with  said  city- 
She  was  standing  in  Eagle  street,  when  she  was  struck  in  the  head 
by  the  case  of  a  rocket,  to  which  a  short  piece  of  the  stick  was 
attached,  and  received  injuries  through  which  she  lost  the  use  of  one 
eye.  For  these  injuries  this  action  was  brought.  The  case  was 
picked  up  the  next  morning  at  the  place  where  the  plaintiff  received 
her  injuries,  it  was  put  in  evidence  on  the  trial,  and  produced  before 
us  on  the  argument  of  the  appeal.  The  rocket  case  is  thirteen  inches 
in  length  and  weighs  fifteen  ounces.  The  stick  is  nearly  six  feet  in 
length  and  five-eights  of  an  inch  square.  The  broken  piece  which 
remained  attached  to  the  case  was  about  a  foot  in  length.  A  large 
number  of  people  were  witnessing  the  display  of  the  fireworks,  and 
rockets  were  discharged  above  the  crowd.  Beyond  this  fact  there 
was  no  proof  of  any  negligence  in  the  manner  of  discharging  the 
rockets,  and  there  appears  to  have  been  no  gust  of  wind  to  change 
their  direction.  The  learned  trial  court  held  that  from  these  facts 
no  inference  of  negligence  on  the  part  of  the  defendant  could  be 
drawn,  and  in  accordance  with  that  view,  dismissed  the  complaint. 
The  judgment  entered  on  that  dismissal  was  affirmed  by  the  Appel- 
late Division  by  a  divided  court. 

It  may  well  be  that  a  discharge  o{  fireworks  in  a  city  street,  at 
least  in  a  city  densely  populated,  like  the  city  of  New  York,  con- 
stitutes a  nuisance  per  se;  but  we  are  of  opinion  that  it  is  not  neces- 
sarily illegal  to  exhibit  a  display  of  fireworks  in  an  open  space 
hke  a  park,  where  an  exhibition,  if  conducted  with  care,  involves 
tio  serious  danger  to  persons  or  property.  Opinion  of  Andrews,  Ch. 
J.,  Speir  V.  City  of  Brooklyn,  139  N.  Y.  6,  34  N.  E.  Rep.  727,  21 
L.  R.  A.  641,  36  Am.  St.  Rep.  664.  The  place  where  the  exhibition 
of  fireworks  was  had  on  the  occasion  of  the  plaintiff's  injury  seems  to 
have  been  a  proper  one  for  the  purpose.  The  defendant  cannot, 
therefore,  be  held  liable  as  the  creator  or  maintainer  of  a  public 
nuisance.  Personally  I  am  also  inclined  to  doubt  whether  the  plaintiff 
is  in  a  position  to  raise  the  objection  that  the  defendant's  exhibition 
of  fireworks  was  a  nuisance,  because,  though  she  was  injured  on  the 
street  or  highway,  she  was  not  using  the  same  as  a  traveler,  but  was 
present  for  the  purpose  of  witnessing  the  exhibition.    Thompson  on 
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Negligence,  sec.  791.  Therefore,  any  recovery  by  the  plaintiff  for 
her  injuries  must  be  based  on  negligence,  and  the  substantial  ques- 
tion in  this  case  is  whether  there  was  any  proof  of  such  negligence 
on  the  part  of  the  defendant.  Both  the  learned  courts  beloW  have 
held  that  the  proof  was  insufficient  to  establish  that  fact.  We  are  of 
a  different  opinion. 

While  the  display  of  fireworks  at  the  place  and  on  the  occasion 
mentioned  was  legal,  it  is  clear  that  there  might  be  negligence  in 
the  manner  of  setting  off  or  discharging  the  fireworks.  This  is 
conceded,  but  it  is  contended  there  is  no  proof  that  the  rocket  by 
which  the  plaintiff  was  injured  was  discharged  in  a  careless  or 
impropel"  manner.  On  this  theory  the  decision  of  the  courts  below 
have  proceeded.  This  argument,  however,  overlooks  the  fact  that 
there  may  be  negligence  in  the  character  of  the  fireworks  used  on 
a  particular  occasion  as  well  as  in  the  method  of  their  discharge. 
The  rocket  case,  the  cause  of  the  plaintiff's  injury,  weighed  substan- 
tially a  pound.  On  its  fall  it  struck  the  plaintiff  with  sufficient 
force  to  fell  her  to  the  ground.  In  the  ordinary  course  of  its  use  the 
case  is  propelled  to  a  considerable  height,  and  when  there  its  con- 
tents are  discharged  in  the  shape  of  brilliant  and  variously  colored 
fire.  As  sQon  as  the  initial  force  through  which  it  has  been  pro- 
jected is  spent  the  case  falls  to  the  ground.  As  is  said  in  the  brief 
of  the  learned  counsel  for  the  respondent,  in  answer  to  the  plain- 
tiff's claim  of  res  ipsa  loquitur:  "  The  stick  and  case  of  a  rocket 
exploded  high  in  the  air  must  fall,  so  long  as  and  wherever  the  law 
of  gravitation  is  in  force.  The  expected,  not  the  unexpected,  hap- 
pened, and  negligence  cannot  be  predicated  upon  the  happening  of 
the  inevitable."  We  think  this  argument  proves  too  much.  It 
relieves  the  appellant  from  any  imputation  of  negligence  in  the 
manner  of  its  discharge  arising  from  the  fall  of  the  rocket  case. 
It  might  also  relieve  it  from  all  imputation  of  negligence  if  the 
counsel  could  convince  us  that  there  was  some  paramount  necessity 
that  rocket  cases  of  the  size  of  the  one  used  on  this  occasion  should 
be  discharged,  or  that  the  defendant  had  the  legal  right  to  dis- 
charge such  cases  irrespective  of  their  size  and  the  height  to 
which  they  ascended,  and  regardless  of  their  effect  on  the  heads 
of  the  people  on  whom  they  might  fall.  We  are  not  disposed  to 
accept  either  proposition.  Is  there  no  limit  to  the  weight  of  the 
<:ase  the  defendant  might  use?  Might  it  set  off  a  rocket  the  case 
of  which  weighed  ten  pounds  or  more?  It  does  not  appear  in  the 
evidence  to  what  height  a  rocket  will  rise.  From  our  own  obser- 
vation we  should  think  that  at  times  rockets  ascend  higher  than 
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the  tallest  structures  we  have  in  cities.  If  some  one  should  drop 
from  a  fourth  or  fifth  story  window  the  rocket  case  which  caused 
the  plaintiff's  injury  upon  a  traveler  in  a  street,  we  think  it  clear  it 
would  be  a  question  of  fact  for  the  jury  to  determine  whether  the 
party  dropping  it  was  not  guilty  of  negligence.  The  question  in  this 
case  is  the  same. 

We  do  not  mean  to  suggest  that  in  every  case  of  an  injury  from 
a  discharge  of  fireworks  the  party  discharging  them  would  be  liable. 
Some  spark  or  small  piece  of  burning  paper  or  material  may  occa- 
sionally be  carried  to  a  great  distance,  and  by  causing  fire  injure 
persons  and  property.  Such  a  case  would  be  exceptional,  and,  how- 
ever much  to  be  deplored,  would  not  render  the  party  responsible  for 
the  damage.  There  is  oftentimes  some  element  of  danger  in  the 
conduct  of  our  lives,  whether  in  our  sports  or  in  our  serious  occupa- 
tions. The  case  before  us,  however,  is  of  a  different  character.  It 
may  be  true  that  the  severity  of  the  plaintiff's  injury  is  greater  than 
would  ordinarily  occur  from  the  fall  of  the  rocket  case,  but  that 
such  fall  was  inherently  dangerous  is  proved  by  the  fact  that  she  was 
knocked  down  by  the  blow.  Therefore,  on  final  analysis,  the  question 
is  reduced  to  this :  Is  it  careful  or  legal,  in  a  display  of  fireworks, 
to  hurl  projectiles  in  the  air  of  such  weight  and  to  such  a 
height  as  in  their  descent  to  fell  to  the  ground  persons  on  whom 
they  may  alight?  To  say  the  least  of  this,  we  think  it  was  a  question 
of  fact  for  the  jury.  If  rockets  of  this  size  are  to  be  used  at  all, 
it  seems  to  us  that  they  should  be  used  only  at  such  places  and  under 
such  circumstances  as  to  involve  no  reasonable  chance  of  their  fall- 
ing on  human  beings.  The  present  case  is  quite  similar  to  that  of 
Colvin  V.  Peabody,  155  Mass,  104,  29  N.  E.  Rep.  59,  where  it  was 
held  that  the  jury  might  find  the  defendant  liable  for  the  discharge 
of  mortars  in  too  small  an  inclosure  for  perpendicular  firing  to  be 
safe. 

The  judgment  appealed  from  should  be  reversed,  and  new  trial 
granted ;  costs  to  abide  the  event. 

Gray,  Bartlett,  Haight,  and  Vann,  JJ.,  concur.  O'Brien^  J., 
dissents.    Werner,  J.,  not  voting. 

Judgment  reversed,  etc. 
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MAGAR  V.  HAMMOND. 

Court  of  Appeals,  New  York,  January,  ipo6. 


MASTER  AND  SERVANT  —  GAMEKEEPER  SHOOTING  TRES- 
PASSER WHO  WAS  POACHING.  — Whether  the  act  of  a  watchman 
employed  to  guard  the  trout  pond  of  the  owner  in  shooting  a  trespasser, 
was  within  the  general  scope  of  the  watchman's  employment,  was  for  the 
jury. 

SAME.  —  If  the  act  of  the  watchman  was  malicious  the  master  was  not 
liable  for  the  shooting,  but  if  the  shooting  was  done  in  furtherance  of  the 
master's  business,  the  master  was  liable  whether  the  act  was  wanton, 
wilful,  or  reckless. 

ACCIDENTAL  SHOOTING.  — A  refusal  to  charge  that,  if  the  shooting 
was  accidental  or  merely  negligent  the  master  was  not  responsible,  was 
error. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  Depart- 
ment. 

Action  by  Frank  L.  Magar  against  Stoddard  Hammond  and 
others.  From  a  judgment  of  the  Appellate  Division  (95  App. 
Div.  249,  88  N.  Y.  Supp.  796),  affirming  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendants  appeal.  Re- 
-versed, 

Henry  Bacon,  John  J.  Beattie,  and  George  H.  Carpenter,  for 
appellants. 

William  Vanamee,  Abram  F.  Servin,  and  Thomas  Watts,  for 
respondent. 

Cullen,  Ch.  J.  —  This  action  was  brought  to  recover  damages  for 
injuries  inflicted  on  the  plaintiff  by  a  bullet  fired  from  a  rifle  dis- 
charged by  the  defendant  Tompkins,  a  watchman  or  gamekeeper 
employed  by  the  defendant  Hammond  to  guard  a  fish  pond  and 
against  said  Hammond.  The  pond  was  situate  in  a  tract  of  300 
acres  of  forest  land  in  Sullivan  county,  in  this  State.  The  defendant 
Hammond  had  stockfed  it  with  fish  and  posted  the  notices  required  by 
law  for  its  protection.  The  plaintiff,  with  two  companions,  at  night, 
had  been  taking  trout  from  the  pond,  and  was  in  the  woods  on  its 
bank  when  Tompkins  passed  by  in  a  boat  and  fired  either  three  or 
four  shots  at  him  and  his  companions,  as  claimed  by  the  plaintiff, 
the  third  of  which  struck  the  plaintiff.  On  the  other  hand,  Tomp- 
kins denied  he  was  in  any  way  aware  that  the  plaintiff,  or  any  other 
person,  was  in  the  adjacent  woods,  and  asserted  that  he  fired  the  shots 
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in  the  air  simply  to  frighten  off  any  poachers  that  might  be  in  the 
vicinity.  The  case  has  been  here  before,  when  a  judgment  recovered 
by  the  plaintiff  was  reversed  for  error  in  the  charge.  171  N.  Y.  377, 
64  N.  E.  Rep.  150,  59  L.  R.  A.  315.  In  the  report  of  that  appeal  the 
facts  of  the  case  are  recited  in  detail.  The  evidence  given  on  the 
present  trial  is  substantially  the  same  as  that  on  the  previous  one. 

We  think  the  rules  of  law  applicable  to  the  case  are  well  settled 
and  comparatively  simple.  The  plaintiff  and  his  companions  were 
trespassing  on  the  premises  of  the  defendant  Hammond  and  engaged 
in  the  commission  of  a  crime.  The  defendants,  therefore,  owed 
them  no  duty  of  affirmative  care,  and  the  only  obligation  resting 
upon  the  defendants  was  to  abstain  from  wilfully,  wantonly,  or  reck- 
lessly injuring  them.  Sutton  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y. 
243 ;  Johnson  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  173  N.  Y.  82,  65  N.  E. 
Rep.  946.  But,  though  the  plaintiff  and  his  associates  were  engaged 
in  the  commission  of  a  crime,  that  crime  was  only  a  misdemeanor, 
and  it  did  not  authorize  the  use  against  them  of  a  deadly  weapon 
or  the  infliction  upon  them  of  serious  bodily  harm.  Even  in  the 
case  of  a  peace  officer,  he  is  justified  in  the  use  of  a  deadly  weapon 
against  an  offender  only  when  its  use  is  necessary  to  secure  the 
arrest  of  the  offender  and  when  the  offender  has  been  guilty  of  a 
felony.  Pen.  Code,  sees.  204,  223.  So,  when  a  policeman  shot  and 
killed  a  fleeing  prisoner,  the  prisoner  having  been  guilty  of  a  mis- 
demeanor, but  not  of  a  felony,  the  policemen  was  held  guilty  of 
manslaughter.  Conraddy  v.  People,  5  Parker,  Cr.  R.  234.  Under 
these  principles  of  law  neither  Tompkins  nor  his  master  and  co- 
defendant  was  liable  for  the  accidental  or  merely  negligent  discharge 
of  his  rifle.  If,  on  the  other  hand,  being  aware  or  believing  that  the 
plaintiff,  or  other  human  beings,  were  on  the  bank  of  the  pond, 
Tompkins  shot  the  plaintiff  wilfully,  intending  to  hit  him  or  some 
human  being,  or  if,  without  intending  to  hit  the  plaintiff  or  any 
human  being,  he  recklessly  or  wantonly  shot  where  he  had  good 
reason  to  believe  there  were  human  beings,  then  he  is  liable  for  the 
injury  caused  to  the  plaintiff.  To  render  the  defendant  Hammond 
liable  for  the  wilful,  reckless,  or  wanton  act  of  Tompkins,  the  act 
must  have  been  done  by  Tompkins  in  the  scope  of  his  employment, 
and  whether  it  was  so  done  should  be  submitted  as  a  question  of 
fact  to  the  jury.  Craven  v,  Bloomingdale,  171  N.  Y.  439,  64  N.  E. 
Rep.  169.  If  Tompkins,  not  having  the  interests  or  services  of  his 
master  in  mind,  and  acting  maliciously  or  in  order  to  effect  some 
purpose  of  his  own,  shot  the  plaintiff,  then  his  master,  the  defend- 
ant Hammond,  is  not  liable  for  his  act;  but  if  his  act  was  within 
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the  general  scope  of  his  employment,  and  don«  with  a  view  to 
the  furtherance  of  his  master's  business,  then  Hammond  is  liable, 
whether  the  act  was  wilful,  wanton,  or  reckless.  Mott  v.  Consumers' 
Ice  Company,  73  N.  Y.  543;  Rounds  v,  Del.  Lack.  &  W.  R.  R.  Co., 
64  N  Y.  Supp.129,  8  Am.  Neg.  Cas.  536,  21  Am.  Rep.  597;  Lynch 
V.  Met.  El.  R.  Co.,  90  N.  Y.  tj^  8  Am.  Neg.  Cas.  S53n,  43  Am. 
Rep.  141 ;  Girvin  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  166  N.  Y.  289,  59  N.  E. 
Rep.  921 ;  Dupre  v,  Childs,  52  App.  Div.  306,  65  N.  Y.  Supp.  179, 
affirmed  on  opinion  below  169  N.  Y.  585, 62  N.  E.  Rep.  1095. 

The  learned  trial  judge  presented  to  the  jury  the  question  of  the 
defendant's  liability  substantially  on  the  theory  that  has  been  al- 
ready outlined,  except  that  he  did  not  instruct  the  jury  that  the 
defendants  were  not  responsible  if  the  shooting  was  accidental  or 
merely  negligent,  and,  when  requested  to  so  charge,  refused  the 
request.  Personally  I  should  incline  to  the  view  that  this  omission 
and  refusal  did  not  constitute  error,  because  the  case  was  not  given 
to  the  jury  on  the  theory  of  negligence.  My  associates,  however,  are 
of  a  contrary  opinion,  and  think  that  the  defendants  were  entitled 
to  an  express  instruction  that  they  were  not  liable  for  negligence. 
Moreover,  I  must  concede  that  the  use  by  the  learned  trial  judge, 
in  several  portions  of  his  charge,  of  the  term  "  negligence "  as 
applied  to  the  conduct  of  the  watchman,  affords  ground  for  their 
opinion.  Hence  I  yield  to  their  conclusion,  and  the  judgment  ap- 
pealed from  must  be  reversed  for  the  error  indicated. 

As  there  is  to  be  a  new  trial  of  the  case,  it  is  proper  we  should 
allude  to  a  subject  which  has  in  no  small  measure  contributed  to  the 
possible  confusion  in  which  this  case  was  submitted  to  the  jury. 
On  the  previous  appeal  we  reversed  the  judgment  recovered  because 
of  the  refusal  of  the  trial  court  to  submit  to  the  jury  the  question 
of  the  plaintiff's  contributory  negligence.  It  will  be  seen,  how- 
ever, on  an  examination  of  the  record  then  before  us,  that  the  case 
went  to  the  jury  on  the  theory  of  negligence,  and  that  the  question 
of  whether  such  a  theory  could  be  upheld  was  not  before  us.  If 
the  defendants  were  to  be  held  liable  for  negligence,  we  held  that 
to  that  liability  the  plaintiff's  contributory  negligence  was  a  bar. 
Under  the  views  that  we  have  now  expressed,  however,  that  no 
liability  of  the  defendants  can  be  predicated  on  negligence,  the  con- 
tributory negligence  or  positive  wrong  of  the  plaintiff  in  trespassing 
on  the  premises  becomes  immaterial,  for  it  was  not  the  proximate 
cause  of  the  injury  for  which  he  seeks  to  recover,  and  contributory 
negligence  is  not  a  defense  to  a  wilful  or  wanton  wrong.  Remer 
V,  L.  I.  R.  R.  Co.,  48  Hun,  352,  i  N.  Y.  Supp.  124,  affirmed  on 


448  ig  AMERICAN  NEGUGENCE  REPORTS. 

Opinion  bebw  113  N.  Y.  669,  21  N.  E.  Rep.  1116;  Lannen  v.  Albany 
Gaslight  Company,  44  N.  Y.  459;  Kain  v,  Larkin,  56  Hun,  79,  9 
N.  Y.  Supp.  89 ;  Thompson  on  N^ligence,  sees.  206, 247. 

The  judgments  of  the  Appellate  Division  and  the  Trial  Term 
should  be  reversed,  and  new  trial  granted ;  costs  to  abide  the  event. 

Gray,  CBiqen,  Bartlett,  Haight,  Vann,  and  Werner,  JJ., 
concur. 

Judgments  reversed,  etc. 


SHARP  V.  ERIE  R.  CO. 

Court  of  Appeals,  New  York,  February,  ipo6. 


RAILROADS  —  MASTER  AND  SERVANT  —  SCOPE  OF  EMPLOY- 
MENT —  QUESTION  OF  LAW.  —  In  an  action  for  personal  injuries 
arising  from  negligence,  and  actions  sounding  in  tort,  it  is  far  from  correct 
to  assert  that  when  the  facts  are  undisputed  the  question  becomes  one  of 
law. 

SAME  — DEPUTY  SHERIFF  EMPLOYED  BY  COMPANY  SHOOTING 
BOY  TRESPASSER.  —  When  a  deputy  sheriff,  employed  by  a  railroad 
company  to  keep  trespassers  from  its  property,  chased  a  boy  who  had  been 
stealing  a  ride,  and  when  they  were  both  just  outside  the  company's 
grounds  shot  and  killed  him,  the  question  whether  the  officer  was  acting 
within  the  scope  of  his  employment  by  the  company,  or  only  in  the 
capacity  of  a  public  officer,  is  one  for  the  jury  to  determine. 

Action  by  Charles  F.  Sharp  as  administrator  of  estate  of  George 
Sharp,  deceased,  against  Erie  Railroad  Company.  There  was  en- 
tered a  judgment  in  favor  of  defendant  on  dismissal  of  the  com- 
plaint, and  plaintiff  appealed.    Reversed. 

David  C.  Robinson,  for  appellant. 

Frederick  Collin,  for  respondent 

O'Brien,  J.  —  The  plaintiff's  intestate,  a  boy  about  seventeen 
years  of  age,  was  shot  and  killed  on  the  i6th  day  of  May,  1901,  by  a 
man  named  Wheeler,  at  Salamanca.  The  boy,  with  one  or  two  com- 
panions, got  upon  one  of  defendant's  freight  cars  at  Elmira  for  the 
purpose  of  stealing  a  ride.  They  were  running  away  from  their 
homes  and  their  destination  was  Youngstown,  Ohio.  When  the  train 
arrived  at  Salamanca,  some  sixty  miles  west,  it  appears  that  three 
men  shouted  to  them  that  there  were  detectives  in  the  yard  and 
they  proceeded  to  get  off  as  quickly  as  possible.  They  jumped 
from  the  moving  train  and  were  pursued  by  Wheeler  along  the 


/p  AMERICAN  NEGUGENCE  REPORTS.  449 

railroad  track  for  some  distance  to  the  west^  when  the  boy  turned 
at  right  angles  and  passed  to  the  adjacent  land  through  an  open 
gate.  The  pursuit  was  Continued  by  .Wheeler  for  about  fifty  feet  on 
the  adjoining  land,  and  when  the  boy,  being  ahead  of  him,  was 
about  ICO  feet  from  the  railroad  premises,  Wheeler  drew  a  pistol 
and  fired  at  him^  the  ball  entering  the  back  of  his  head,  producing 
death. 

The  question  in  this  case  is  whether  the  defendant  can  be  held 
responsible  for  the  act  of  Wheeler  in  killing  the  boy.  It  is  claimed 
that  Wheeler  acted  in  a  dual  capacity ;  that  while  he  was  the  servant 
of  the  defendant  for  certain  purposes,  he  was  also  a  public  officer, 
and  that  he  killed  the  boy  while  acting  in  the  capacity  of  such 
officer  and  not  as  the  servant  of  the  defendant.  It  is  important  to 
know  at  this  stage  of  the  discussion  just  what  Wheeler's  relations 
to  the  defendant  were.  There  does  not  seem  to  be  any  dispute  in 
regard  to  the  scope  of  his  employment.  He  was  paid  $50  a  month 
by  the  defendant  and  his  duties  were  to  protect  the  company's  in- 
terests on  the  right  of  way;  to  keep  tramps  from  trains  and  look 
after  robberies  that  might  occur  at  stations  and  on  freight  cars  in 
the  yards,  and  on  the  tracks,  and  in  the  station,  and  look  after  per- 
sons in  an  intoxicated  condition  on  the  company's  property,  and 
generally  to  look  after  crimes  committed  against  the  railroad  com- 
pany on  the  right  of  way.  It  was  part  of  his  duty  to  drive  off  and 
keep  off  trespassers  from  the  company's  property.  His  duty  was 
not  limited  to  keeping  trespassers  off  the  trains  where  it  was  to 
the  company's  interest  to  keep  them  out  of  the  yard.  That  was 
largely  committed  to  his  discretion. 

It  will  be  observed  that  there  is  no  conflict  in  the  testimony  nor 
any  dispute  about  the  facts,  and  it  is  argued  by  the  learned 
counsel  for  the  defendant  that  in  such  cases  the  question  be- 
comes one  of  law  for  the  court,  and  there  is  nothing  for 
the  jury  to  pass  upon.  That  was  the  view  taken  by  the  learned 
courts  below.  The  plaintiff  was  nonsuited  and  the  Appellate  Divi- 
sion affirmed  the  judgment.  It  is  argued  that  the  moment  Wheeler 
passed  beyond  the  boundaries  of  the  defendant's  premises  on  to  the 
adjoining  lot  where  the  deceased  was  killed,  he  was  no  longer  acting 
as  the  defendant's  servant,  but  was  pursuing  and  seeking  to  arrest 
the  boy,  who  had  committed  or  was  engaged  in  the  commission  of 
a  crime.  It  will  be  noted  that  the  pursuit  commenced  when  the 
deceased  jumped  from  the  car  and  was  continuous  until  the  shooting 
occurred.  So  the  question  is  whether,  at  the  time  that  Wheeler  fired 
the  fatal  shot,  he  was  acting  as  the  defendant's  servant  or  as  a 
Vol.  XIX  — 29 
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public  officer,  and  further,  whether  that  question  was  one  of  law  for 
the  court  or  of  fact  for  the  jury. 

In  actions  for  personal  injuries  arising  from  negligence,  and  in 
other  actions  sounding  in  tort,  it  is  far  from  correct  to  assert  that 
when  the  facts  are  undisputed  the  question  becomes  one  of  law. 
Whether  the  undisputed  facts  impute  negligence  is  for  the  jury,, 
when  the  circumstances  are  such  that  men  of  ordinary  prudence  and 
discretion  might  differ  as  to  the  character  of  the  acts  under  the 
circumstances  of  the  case,  or  whether  the  inferences  to  be  drawn 
from  or  the  significance  to  be  attached  to  the  testimony  are  doubt- 
ful, (i  Thomas  on  Negligence,  p.  673.)  A  recent  author  who  has 
written  much  on  the  law  of  negligence  states  the  rule  in '  these 
words :  "  It  is  obviously  a  question  of  fact  for  the  determination 
of  a  jury  whether,  at  the  time  of  the  particular  act  or  omission  by 
the  servant  which  caused  the  injury,  the  plaintiff's  servant  was  act- 
ing within  the  scope  of  his  employment  or  acting  outside  of  it  to 
effect  some  purpose  of  his  own.  Upon  such  a  question  the  verdict 
of  a  jury  will  be  conclusive.  *  *  *  Whether  the  person  whose 
immediate  negligence  or  misconduct  caused  the  particular  injury 
was  acting  at  the  time  as  the  servant  of  the  person  sought  to  be 
charged  frequently  depends  on  such  a  variety  of  facts  that  it  falls 
outside  of  any  definite  rule,  and  for  that  reason  becomes^  under 
proper  instructions,  a  question  of  fact  for  the  jury."  (i  Thompson, 
on  Negligence,  sees.  615,  616.)  The  circumstances  of  this  case,  it 
seems  to  me,  presented  a  question  of  the  same  general  character. 
Did  Wheeler,  at  the  moment  that  he  fired  the  fatal  shot,  put  off  his. 
character  as  a  servant  of  the  defendant  and  put  on  another  and  dif- 
ferent character,  namely,  the  powers  and  duties  of  a  public  officer? 
Does  the  fact  that  he  crossed  the  boundary  line  of  the  defendant's 
premises  in  pursuit  of  the  boy  make  the  question  one  of  law  ?  If  it 
be  a  question  of  law  the  principle  would  be  the  same,  whether  he 
had  passed  the  boundary  line  by  the  distance  of  two  feet  instead  of 
fifty.  It  is  obvious  that  there  is  no  rule  or  principle  of  law  to  deter- 
mine such  a  question,  and  hence  it  belonged  to  the  jury. 

It  has  been  frequently  decided  by  this  court  that  cases  almost  iden- 
tical in  their  facts  must  be  determined  by  the  jury  when  the  testi- 
mony is  of  the  same  character  as  that  in  the  case  at  bar.  Rounds  v. 
D.,  L.  &  W.  R.  R.,  64  N.  Y.  129,  8  Am.  Neg.  Cas.  536;  Lynch  v. 
Met.  El.  R.  R.,  90  N.  Y.  ^^,  8  Am.  Neg.  Cas.  SS3n;  Cohen  v  Dry 
Dock,  etc.,  R.  R.,  69  N.  Y.  170;  Peck  v,  N.  Y.  C  &  H.  R.  R.  R.,  7a 
N.  Y.  587,  8  Am.  Neg.  Cas.  554*1;  Hoffman  v,  N.  Y.  C  &  H.  R.  R. 
R.,  87  N.  Y.  25,  8. Am.  Neg.  Cas.  543. 
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These  cases  and  other  cases  on  the  same  subject  were  reviewed 
and  approved  in  a  very  recent  case  in  this  court  which  is  almost  iden- 
tical in  its  facts  with  the  case  at  bar.  Magar  v.  Hammond,  183  N. 
Y.  387.  It  was  there  held  that  the  defendant  would  be  liable  for  the 
act  of  Wheeler  if  he  was  engaged  within  the  general  scope  of  his 
employment,  and  whether  he  was  so  engaged  or  was  seeking  to  effect 
some  purpose  of  his  own  was  a  question  of  fact  for  the  jury. 

A  railroad  company  employing  a  servant  who  happens  to  be  a 
public  officer  acquires  no  immunity  from  such  employment.  Con- 
stables and  policemen  are  often  employed  by  corporations  in  the 
same  capacity  as  Wheeler  was.  It  is  not  beyond  the  province  of  a 
jury  in  such  a  case  to  find  that  the  official  acts  of  the  employee  are 
to  be  used  for  the  benefit  of  the  defendant  and  in  protection  of  its 
interests  or  property.  And  hence  in  such  a  case  the  character  of  the 
servant's  act  is  to  be  determined  in  the  same  way  and  upon  the  same 
principles  as  if  he  was  not  a  public  officer  at  all.  If  he  acts  mahc- 
iously,  or  in  pursuit  of  some  purpose  of  his  own,  the  defendant  is 
not  bound  by  his  conduct,  but  if,  while  acting  within  the  general 
scope  of  his  employment,  he  simply  disregards  his  master's  orders 
or  exceeds  his  powers,  the  master  will  be  responsible  for  his  conduct. 

There  was  no  proof  in  this  case  that  Wheeler  was  a  public  officer, 
except  his  own  statement  given  upon  the  examination  of  the  de- 
fendant's counsel.  It  seems  that  the  plaintiff's  counsel  called  him 
as  a  witness  to  prove  the  facts  resulting  in  the  shooting  of  the  boy, 
and  upon  the  defendant's  cross-examination  he  testified  to  his.  official 
character  without  producing  any  written  or  record  evidence  of  the 
fact.  The  rule  in  such  cases  seems  to  be  that  where  one  of  the 
parties  to  an  action  calls  his  opponent  as  a  witness  and  proves  by 
him  facts  tending  to  sustain  his  case,  and  such  witness  in  his  own 
behalf  afterwards  gives  an  explanation  of  the  circumstances  which, 
if  true,  repels  the  idea  of  liability  on  the  part  of  the  defendant,  and 
though  such  explanation  is  not  disputed  by  other  evidence,  this  does 
not  authorize  the  court  to  take  the  case  from  the  jury ;  it  is  for  them 
to  determine  what  degree  of  faith  is  to  be  given  to  the  explanatory 
testimony.  Wheeler  was  undoubtedly  an  interested  witness.  He 
testified  to  facts  necessary  to  the  plaintiff's  case  and  then  testified 
to  facts  in  the  nature  of  an  excuse  for  his  own  conduct,  and  al- 
though the  excuse  was  not  affected  by  any  other  evidence,  still  his 
credibility  was  .for  the  jury.  Becker  v,  Koch,  104  N.  Y.  394; 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  383 ;  Cross  v.  Cross,  108  N.  Y. 
628. 

It  follows  that  it  was  for  the  jury  to  determine  whether  Wheeler 
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acted  within  the  scope  of  his  employment,  or  whether,  being  a  public 
officer,  he  acted  in  that  capacity  alone.  For  these  reasons  I  think 
the  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

CuLLEN,  Ch.  J.,  Edwaio)  T.  Bartlett,  Werner  and  Hiscock, 
JJ.,  concur.  Gray,  J.,  dissents  on  the  ground  that  as  the  plaintiff 
had  shown  Wheeler  to  be  a  local  police  officer,  constable  and  deputy 
sheriff,  and  that  the  assault  upon  the  boy  was  not  committed  upon 
the  defendant's  premises,  his  act  was  necessarily  that  of  an  officer 
of  the  law.    Hence  the  nonsuit  was  right,    ^o^.  sitting.  Chase,  J. 

Judgment  reversed,  etc. 


HART  V.  NORTH  GERMAN  LLOYD  8.  8.  CO. 

Supreme  Court,  New  York,  Appellate  Division,  First  Department, 

November,  1905, 


STEAMSHIP  — CARRIER  AND  PASSENGER  —  ARTICLES  OF  AP- 
PAREL  STOLEN  FROM  STATEROOM.  —  Where  the  steward  of  a 
ship  entered  a  passenger's  stateroom  through  the  door  left  open  by  the 
passenger  and  found  a  porthole  also  open,  and  after  seeing  valuables 
of  the  passenger  lying  on  a  sofa,  failed  to  close  the  porthole  and  lock 
the  door,  and  afterwards  the  valuables  were  taken  from  the  stateroom, 
the  negligence  of  the  steward,  and  not  that  of  the  passenger,  was  the 
cause  of  the  loss  for  which  the  steamship  company  was  liable. 

LIABILITY  OF  STEAMSHIP  COMPANY.  — The  owners  of  a  passenger 
steamship  are  responsible  for  the  personal  baggage  of  a  passenger  unless 
'    the  loss  was  caused  by  the  act  of  God  or  of  public  enemies. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District. 

Action  by  Louis  G.  Hart  against  the  North  German  Lloyd  Steam- 
ship Company.  From  a  determination  of  the  Appellate  Term  (92 
N.  Y.  Supp.  338),  reversing  a  judgment  of  the  Municipal  Court  in 
favor  of  the  defendant  and  granting  a  new  trial,  defendant  appeals. 
Affirmed, 

Argued  before  O'Brien,  P.  J.,  and  Patterson,  Clarke,  Ingra- 
HAM,  and  Laughlin,  JJ. 

Joseph  Larocque,  Jr.,  for  appellant. 

Ernest  A.  Cardozo,  for  respondent. 

Ingraham,  J.  —  The  action  was  brought  in  the  Municipal  Court 
upon  a  written  complaint  which  alleged  that  the  defendant,  a 
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foreign  corporation  having  an  office  in  the  city  of  New  York,  owned, 
controlled,  and  operated  steamships  between  New  York  and  various 
foreign  ports ;  that  the  plaintiff,  a  citizen  of  the  United  States,  was 
a  passenger  upon  one  of  the  defendant's  steamships  from  Italy  to 
New  York;  that  on  the  31st  of  March,  1903,  while  said  steamship 
was  in  the  harbor  of  Naples,  Italy,  during  such  voyage,  by  the  care- 
lessness and  negligence  of  the  defendant,  its  officers,  servants,  and 
employees,  it  permitted  or  suffered  some  person  or  persons,  unknown 
to  the  plaintiff's  assignor,  to  enter  his  stateroom  on  said  steamer  and 
take  therefrom  certain  articles  of  personal  baggage,  to  wit,  two 
ituds  set  with  diamonds  and  rubies  and  one  pair  of  gold  sleeve 
buttons  set  with  diamonds,  of  the  fair  and  reasonable  value  of 
$225;  that  said  personal  baggage  was  lost  or  stolen  without  any 
fault  or  negligence  on  the  part  of  the  plaintiff's  assignor  and  solely 
through  the  negligence  of  the  defendant.  The  answer  admits  that 
the  plaintiff's  assignor  was  a  passenger  upon  the  steamer,  and  that 
the  defendant  undertook  to  carry  him  and  other  passengers  from 
Italy  to  New  York,  together  with  such  baggage  and  personal  effects 
as  he  should  deliver  to  the  defendant  for  such  transportation,  and 
denies  the  other  allegations  of  the  complaint,  and  alleges  that  if  said 
articles,  or  any  of  them,  were  lost  by  Harrison,  such  loss  occurred 
solely  by  reason  of  said  Harrison's  own  carelessness  and  negligence ; 
and  the  answer  also  sets  up  a  special  contract  by  which  Harrison, 
the  plaintiff's  assignor,  agreed  that  the  defendant  would  not  be 
liable  for  loss  of,  or  injury  to,  or  delay  in  delivery  of,  the  baggage 
or  personal  effects  of  the  said  Harrison  beyond  the  amount  of  $100. 

Upon  the  trial  it  was  proved  that  Harrison  occupied  a  stateroom 
on  one  of  the  defendant's  steamers ;  that  on  the  morning  of  March 
31,  1903,  the  steamer  was  in  the  port  of  Naples;  that  he  had  kept 
the  porthole  closed  during  the  night,  and.  that  to  the  best  of  his 
recollection  it  was  closed  when  he  left  the  room  in  the  morning; 
that  he  left  his  stateroom  early  in  the  morning  and  went  ashore, 
and  did  not  return  until  the  afternoon ;  that  on  entering  the  state- 
room on  his  return  he  found  the  door  open  and  hooked  back,  and 
the  porthole  open;  that  the  studs  had  been  torn  from  the  bosom 
of  his  shirt  and  that  the  sleeve  buttons  were  also  missing;  that  he 
did  not  see  any  steward  enter  his  room  until  after  he  left  in  the 
morning,  and  that  he  at  once  reported  his  loss  to  the  steward,  the 
first  officer,  and  the  captain  of  the  steamer.  Upon  cross-examination 
he  stated  that  these  studs  and  sleeve  buttons  were  in  a  shirt  which 
was  hanging  upon  a  hook  about  twelve  or  fourteen  inches  from 
the  porthole,  and  when  he  left  his  stateroom  in  the  morning  he 
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did  not  lock  the  door.  The  valet  was  called,  and  testified  that 
he  saw  the  shirt  with  the  studs  in  it  on  the  morning  of  the  31st 
of  March,  when  he  went  into  the  stateroom  to  awaken  the  plain- 
tiff's assignor,  and  that  when  he  returned  in  the  afternoon  he  saw 
the  shirt  lying  upon  the  sofa  in  the  room,  with  the  studs  and  sleeve 
buttons  gone;  and  that  when  he  went  into  the  stateroom  in  the 
morning  the  porthole  was  closed.  On  behalf  of  the  defendant, 
the  steward  who  had  charge  of  the  stateroom  occupied  by  the 
plaintiff's  assignor  testified  that  on  the  morning  that  these  articles 
were  lost  he  went  to  the  stateroom  as  usual  between  nine  and  ten 
o'clock;  that  when  he  entered  the  room  the  porthole  was  open, 
and  plaintiff's  assignor's  evening  shirt  was  hanging  on  a  hook  to 
the  left  of  the  porthole,  and  that  there  were  some  studs  in  it ;  that 
the  steward  did  not  close  the  porthole,  as  it  was  customary  to  allow 
the  room  to  be  aired  in  the  morning;  that  the  porthole  was  twelve 
or  fourteen  feet  above  the  water  and  was  about  ten  inches  in 
diameter;  and  that  he  did  not  touch  the  shirt  or  studs,  and  left 
everything  in  the  room  as  he  found  it.  Upon  this  testimony  the 
court  found  that  the  plaintiff's  assignor  was  guilty  of  negligence 
and  awarded  judgment  for  the  defendant.  The  Appellate  Term 
reversed  this  judgment  and  ordered  a  new  trial,  and  from  that 
determination  the  defendant  appeals. 

I  agree  with  the  Appellate  Term  that  there  was  no  evidence  to 
justify  a  finding  that  the  plaintiff's  assignor  was  guilty  of  negli- 
gence. There  was  no  evidence  that  the  plaintiff's  assignor  opened 
the  porthole  or  left  it  open  when  he  left  his  stateroom.  Portholes 
upon  steamers  are  under  the  control  of  the  officers  of  the  ship,  and 
not  of  the  passengers.  The  steward  of  the  ship,  when  he  went  into 
the  room  to  clean  it  up,  noticed  the  shirt  and  studs  there  and  that 
the  porthole  was  open.  It  was  his  duty  to  protect  the  passenger's 
baggage ;  and,  if  it  was  negligence  to  leave  the  porthole  open  or  the 
door  unlocked  under  the  circumstances,  it  was  his  negligence  in  not 
closing  them.  But  there  is  no  evidence  to  show  that  the  open  port- 
hole had  any  relation  to  the  loss  of  these  articles.  It  was  twelve  or 
fourteen  feet  above  the  water,  and  it  is  extremely  improbable  that  any 
one  from  the  outside  could  have  secured  these  articles  through  the 
porthole.  The  shirt  was  not  taken,  but  was  left  upon  a  sofa  in  the 
room.  If  these  articles  had  been  taken  through  the  porthole,  the  shirt 
would  have  also  been  taken,  as  it  was  quite  impossible  for  any  one 
outside  of  the  ship  to  remove  the  studs  and  sleeve  buttons  and  leave 
the  shirt  in  the  room.  I  do  not  think  it  was  negligence  for  the 
plaintiff's  assignor,  when  he  left  his  room,  not  to  lock  the  door.    But, 
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assuming  that  he  should  have  locked  it,  when  the  steward  went 
in  to  fix  up  the  room,  he  saw  that  the  door  was  open,  and,  if  it  was 
necessary  to  lock  the  door  to  secure  the  baggage  of  the  passenger,  it 
was  his  duty  to  lock  it  It  was  thus  the  failure  of  the  steward  to 
lock  the  door  or  close  the  porthole  after  he  had  finished  cleaning 
up  the  room  which  caused  the  loss,  and  not  the  failure  of  the 
passenger  to  lock  the  door  when  he  left  the  room  in  the  morning. 

It  is  now  settled  in  this  State  that  the  owners  of  a  passenger 
steamship  are  responsible  for  the  personal  baggage  of  a  passenger, 
unless  the  loss  was  caused  by  the  act  of  God  or  of  public  enemies. 
Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163,  45  N.  E.  Rep. 
369,  34  L.  R.  A.  682,  56  Am.  St.  Rep.  616.  Judge  0*Brien,  deliv- 
ering the  opinion  in  that  case,  says : 

"  The  traveler,  who  pays  for  his  passage  and  engages  a  room  in 
one  of  the  modem  floating  palaces  that  cross  the  sea  or  navigate  the 
interior  waters  of  the  country,  establishes  legal  relations  with  the 
carrier  that  cannot  well  be  distinguished  from  those  that  exist  be- 
tween the  hotel  keeper  and  his  guests.  The  carrier  in  that  case 
undertakes  to  provide  for  all  his  wants,  including  a  private  room 
for  his  exclusive  use,  which  is  free  from  all  intrusion  as  that  assigned 
to  the  guest  at  a  hotel.  The  two  relations,  if  not  identical,  bear  such 
close  analogy  to  each  other  that  the  same  rule  or  responsibility  should 
govern." 

Such  being  the  relation,  and  there  being  no  evidence  to  sustain 
a  finding  that  the  plaintiff's  assignor  was  guilty  of  negligence  which 
had  any  relation  to  the  loss  that  he  sustained,  I  think  the  court 
below  was  right  in  reversing  the  judgment. 

The  plaintiff  claims  that  upon  an  affirmance  of  the  order  granting 
a  new  trial  he  is  entitled  to  judgment  absolute;  but,  as  the  appeal 
was  allowed  without  any  stipulation  as  to  judgment  absolute,  this 
court  is  without  power  to  do  more  than  to  affirm  the  determination 
appealed  from.  Upon  an  appeal  from  an  order  of  the  Appellate 
Term  reversing  a  judgment  of  the  City  Court  and  ordering  a  new 
trial,  section  3 191  of  the  Code  of  Civil  Procedure  requires  that 
the  appellant  shall  file  a  stipulation  that  the  respondent  should  have 
judgment  absolute  if  the  order  is  affirmed ;  but  there  was  no  such 
provision  in  relation  to  an  appeal  from  an  order  of  the  Appellate 
Term  ordering  a  new  trial  in  an  action  tried  in  the  Municipal  Court. 
An  appeal  to  this  court  from  a  determination  of  the  Appellate  Term 
is  regulated  by  section  1344  of  the  Code  of  Civil  Procedure.  The 
justices  holding  the  Appellate  Term  could  have  undoubtedly  re- 
quired as  a  condition  of  this  appeal  that  the  appellant  should  file 
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such  a  stipulation;  but,  the  justices  of  the  Appellate  Term  having^ 
allowed  the  appeal  without  requiring  such  stipulation  to  be  filed, 
the  appeal  was  regular,  and,  there  being  no  stipulation  for  judg- 
ment absolute,  we  are  without  authority  to  order  it. 

It  follows  that  the  determination  appealed  from  be  affirmed,  with 
costs.    All  concur. 


BECKER  V.  PENNSYLVANIA  R.  CO. 

Supreme  Court,  New  York,  Appellate  Division,  Fourth  Department, 

November,  1Q05, 


RAILROADS  ~  CARRIER  OF  FREIGHT  —  FAILURE  OF  CONSIGNEE 
TO  REMOVE  GOODS  AFTER  NOTICE.  —  After  failure  of  the  con- 
signee to  remove  goods  after  notice  and  the  lapse  of  a  reasonable  time, 
the  liability  of  a  common  carrier  as  an  insurer  ceases,  and  thereafter  its 
liability  is  that  of  a  warehouseman,  and  negligence  must  be  shown  (i). 


I.  The  Central  Law  Journal,  of 
March  16,  1906  (62  Cent.  L.  J.,  205) 
contains  the  following  note  upon  the 
above  decision: 

"The  principal  case  is  one  which 
relates  to  a  rapidly  increasing  produc- 
tion of  the  kind  of  freight  therein  in- 
volved. While  the  care  and  duty  re- 
quired as  to  semi-perishable  goods  is 
correctly  stated  in  the  principal  case, 
there  are  some  conditions  frequently 
arising  where  such  perishable  goods 
as  strawberries,  peaches  and  the  like, 
require  a  much  higher  degree  of  care 
and  attention  on  the  part  of  the  car- 
rier. If  the  law  has  not  been  settled 
on  this  point  to  the  effect  that  where 
such  perishable  freight  as  just  above 
mentioned  arrives  at  destination  and 
carried  in  refrigerator  cars,  it  should 
be  the  duty  of  the  carrier  to  proceed 
immediately  to  note  the  condition  of 
the  ice  boxes  in  the  car  and  see  that 
they  are  filled  to  their  full  capacity, 
it  certainly  ought  to  be  the  law.  In 
the  very  nature  of  their  undertaking 
in  respect  to  such  perishable  fruit 
carriers  may  not  escape  such  an  obli- 


gation as  suggested  by  regulations 
which  would  fall  short  of  such  care 
as  we  have  suggested  in  regard  to 
fruit  having  been  shipped  under  re- 
frigeration and  requiring  it  to  be 
maintained.  As  there  might  be  a 
complete  loss  of  perishable  fruit 
shipped  in  refrigerator  cars  by  a  few 
hours'  delay,  the  ordinary  course  of 
notifying  a  consignee  of  the  arrival 
of  such  a  car  ought  not  to  apply  to 
such  class  of  freight;  notice  should 
be  given  at  once.  The  law  ought  to 
hold  a  common  carrier  to  such  care 
in  such  a  case  as  that  it  should  be 
the  duty  of  the  carrier  to  cause  each 
car  to  be  inspected  upon  arrival  at 
destination,  and  if  the  car  requires  re* 
icing  at  once,  the  carrier  should  not 
wait  the  process  of  notifying  the  con- 
signee, but  should  at  once  proceed  to 
have  the  car  re-iced.  Carriers  demand 
a  higher  price  for  freight  of  this  char- 
acter, and  therefore  should  be  held 
to  the  greatest  degree  of  care,  and  if 
a  delay  should  occur,  it  would  be  a 
question  for  a  jury  to  determine 
whether  the  carrier  had  acted  with 
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SAME  — NOT  DUTY  OF  CARRIER  TO  CARE  FOR  GOODS  AFTER 
NOTICE.  —  Where  the  terms  of  a  contract  for  the  shipment  of  evap- 
orated fruit  provided  that  property  not  removed  by  the  consignee  within 
twenty-four  hours  after  arrival  might  be  kept  in  the  car  at  the  sole  risk 
of  the  owner,  it  was  not  negligence  after  notice  to  the  consignee  for  the 
carrier  to  keep  the  fruit  in  the  car  for  several  days,  nor  was  it  bound 
to  place  the  fruit  in  cold  storage,  and  the  consignee  was  guilty  of  con- 
tributory negligence  in  leaving  the  fruit  in  the  car  after  notice  and  with 
knowledge  of  the  weather  conditions  that  caused  the  fruit  to  be  damaged. 


Appeal  from  Trial  Term,  Monroe  County. 

Action  by  De  Witt  C.  Becker  and  another  against  the  Pennsylvania. 
Railroad  Company.  There  was  a  judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

The  action  was  commenced  on  the  3d  day  of  July,  1903,  to  recover 
damages  which  the  plaintiff  claims  to  have  sustained  because  of  the 


the  promptness  the  circumstances  re- 
quired, and  the  giving  of  notice  in  the 
ordinary  way  ought  not  to  excuse  the 
carrier  from  such  an  obligation  as  we 
have  suggested  in  cases  of  very  per- 
ishable fruit. 

"  In  Hutchinson  on  Carriers  (2d  ed.. 
Mecham,  sec.  324)*  it  is  said  that  the 
conclusion  to  be  drawn  from  all  the 
cases  on  this  subject,  that  whenever 
the  situation  or  condition  of  the 
goods,  from  accident  or  from  any 
cause,  becomes  such  as  to  require 
especial  care  or  attention,  the  carrier 
must  put  himself  in  the  place  of  the 
owner,  and  do  for  them  all  that  might 
reasonably  be  expected  of  a  prudent 
and  careful  person,  and  if  necessary  it 
would  be  his  duty  to  incur  any  ex- 
pense in  their  preservation  which 
their  value  would  justify  and  which 
their  condition  might  make  necessary. 
His  contract  and  his  obligation  is  not 
only  to  carry  the  goods,  but  to  carry 
them  safely,  and  when  they  become 
exposed  to  the  danger  of  deteriora- 
tion or  destruction  from  their  own 
inherent  infirmity  or  from  any  cause 
for  which  the  carrier  is  not  accounta- 
ble, the  law  makes  it  his  duty  to  em- 
ploy at  least  a  reasonable  degree  of 
skill  and  diligence  to  preserve  them, 


and  if  he  fail  to  do  so,  it  will  be  ac- 
counted negligence,  and  he  will  be 
liable  for  the  loss,  though  the  actual 
proximate  cause  of  it  may  be  one  for 
which,  but  for  his  negligence,  he 
would  be  in  no  wise  responsible. 
Norfolk  &  W.  R.  Co.  v.  Liscomb,  90 
Va.  137,  17  S.  E.  Rep.  809;  Penn  Co. 
V.  Roy,  102  U.  S.  457;  Louisville  & 
N.  R.  R.  V.  Dies,  91  Tenn.  177,  18  S. 
W.  Rep.  266.  Nor  can  a  carrier  ex- 
cuse itself  from  liability  for  failure  to- 
ice  such  cars  by  saying  the  cars  be- 
longed to  some  other  company  which 
had  undertaken  to  supply  suitable 
cars  and  to  see  to  it  that  the  same 
were  properly  refrigerated.  It  should 
know  that  the  goods  it  had  accepted 
and  undertaken  to  carry  were  perish- 
able, and  that  the  law  imposed  upon 
it  to  use  diligence  to  guard  against 
loss  and  to  preserve  such  goods. 
Merchant's  Desp.  Transp.  Co.  v. 
Comforth,  3  Colo.  280,  25  Am.  Rep. 
757;  Ogdensburg,  etc,  v.  Pratt,  22 
Wall.  123;  Great  Western  R.  R.  v. 
Hawkins,  18  Mich.  427.  It  should 
inspect  the  freight  accepted  and  da 
everything  necessary  for  the  pro- 
tection thereof.  Beard  v.  Illinois  C. 
R'y,  79  Iowa,  518;  N.  Y„  P.  &  N.  R. 
R.  R.  V,  Cromwell,  49  L.  R.  A.  462."" 
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alleged  neglect  of  the  defendant  to  properly  "  care  for,  store,  and  pro- 
tect "  three  car  loads  of  evaporated  apples  belonging  to  them,  which 
were  delivered  to  the  Chesapeake  &  Ohio  Railway  Company  for  ship- 
ment to  Jersey  City,  and  from  it  received  by  the  defendant ;  it  being 
a  connecting  railroad. 

Argued  before  McLennan,  P.  J.,  and  Spring,  Williams,  His- 
cocK,  and  Nash,  JJ. 

Frank  Rumsey,  for  appellant. 

Merton  E.  Lewis,  for  respondents. 

McLennan,  P.  J. —  The  plaintiffs,  who  were  copartners,  delivered 
three  car  loads  of  evaporated  apples  containing  about  500  boxes  each, 
to  the  Chesapeake  &  Ohio  Railway  Company  at  Staunton,  Va.,  for 
shipment  to  Jersey  City,  over  its  railroad  and  connecting  lines,  one 
of  which  was  the  railroad  of  the  defendant  which  extended  to  said 
city.  One  of  the  cars  left  Staunton  on  September  30,  another  Oc- 
tober I,  and  the  third  October  8,  1901.  On  what  dates  they  were 
received  by  the  defendant,  or  at  what  point  on  its  railroad,  does  not 
appear.  The  cars  containing  the  apples  arrived,  however,  at  defend- 
ant's pier  in  Jersey  City,  the  terminal  of  its  railroad,  where  its  yard 
'and  tracks  are  located,  as  follows :  The  first  car,  which  left  Staun- 
ton September  30th,  arrived  October  3d,  the  second,  shipped  October 
1st,  on  October  8th,  and  the  third  car,  which  left  Staunton  October 
8th,  reached  defendant's  pier  October  12,  1901 ;  the  first  and  third 
cars  having  been  in  transit  four  days  and  the  second  seven  days. 
Notice  of  the  arrival  of  each  car  was  immediately  given  by  the 
defendants  to  the  plaintiffs  by  mail  at  Fairport,  N.  Y.,  their  place  of 
residence,  which  notices  they  received  in  due  course.  They,  how- 
ever, did  not  claim  or  seek  to  take  possession  of  the  property  until 
some  time  in  the  month  of  January  following,  when  they  removed  it 
from  defendant's  pier.  On  the  i6th  or  17th  of  October,  1901,  one 
Jacobson,  a  witness  called  by  the  plaintiffs,  for  them  or  by  their 
authority  examined  the  apples  in  the  car  which  arrived  October  3d, 
the  one  that  left  Staunton  first,  and  found  that  the  apples  were  then 
damaged,  were  slightly  fermented,  had  commenced  to  turn  in  color, 
and  were  heated.  Three  or  four  days  afterwards  he  examined  the 
car  load  which  arrived  October  8th,  and  three  or  four  weeks  later 
examined  the  apples  in  the  last  car,  and  which  reached  its  desti- 
nation October  12th,  1901.    The  witness  testified: 

"  The  second  car  I  found  the  same  as  the  first ;  all  three  of  them 
the  same  way.  *  *  *  My  examination  of  the  third  car  showed 
the  condition  to  be  about  the  same  as  the  other  two  cars,  slightly  fer- 
mented and  off  color." 
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The  witness  testified,  in  substance,  that  when  he  made  such  exami- 
nations, he  knew  that  the  damaged  condition  of  the  fruit  was  due  to 
the  fact  that  it  had  been  allowed  to  remain  in  a  closed  car  during  hot 
weather.  Presumably,  Jacobson  reported  the  result  of  his  examina- 
tion to  the  plaintiffs,  for  whom  or  by  whose  authority  he  was  acting. 
Yet  they  made  no  effort  to  better  the  conditions  in  which  the  apples 
were  found  to  be,  made  no  complaint,  gave  no  indication  that  they 
were  not  entirely  satisfied  with  the  manner  in  which  their  property 
was  being  cared  for.  The  apples  remained  in  the  cars,  those  in  one 
car  for  ten  days,  in  another  for  thirteen  days,  and  in  the  third 
fifty-seven  days  after  their  arrival,  when  they  were  unloaded  onto 
the  pier,  each  carload  forming  a  separate  or  distinct  pile,  and 
they  so  remained  until  some  time  in  January,  1902,  when  they 
were  received  by  the  plaintiffs,  and  caused  to  be  removed.  There  is 
no  evidence  tending  to  show  that  the  apples  were  not  in  prac- 
tically the  same  condition  in  January,  when  they  were  received 
by  the  plaintiffs,  as  they  were  when  they  were  examined  by  the 
witness  Jacobson,  except  about  100  cases,  which  were  injured  by  salt 
water,  to  which  reference  will  be  made.  In  fact,  the  samples  of  the 
apples  taken  by  Jacobson  when  making  such  examinations  were 
the  basis  of  the  testimony  given  by  plaintiff's  witnesses  as  to  the  value 
of  the  apples  in  their  damaged  condition.  In  fact,  we  do  not  under- 
stand that  it  is  claimed  by  the  respondents  that  the  damaged  condition 
of  the  apples  resulted  from  anything  which  occurred,  or  from  any 
conditions  which  existed,  subsequent  to  their  removal  from  the  cars, 
except  as  to  the  100  cases  before  mentioned.  The  evidence  also  fails 
to  show  either  that  the  condition  in  which  Jacobson  found  the  apples 
was  due  to  the  fact  that  the  apples  were  permitted  to  remain  in  the 
cars  a  few  days  after  their  arrival  in  Jersey  City,  or  that  such 
damage  did  not  result  while  the  apples  were  in  transit;  two  of  the 
cars  being  upon  the  road  four  days  and  one  seven  days,  it  appear- 
ing that  during  such  period  the  temperature  was  practically  the  same 
as  it  was  after  their  arrival  in  Jersey  City.  It  will  be  remembered 
that  the  apples  in  each  car  at  the  time  they  were  examined,  although 
there  were  several  weeks  intervening  between  the  examination 
of  the  first  and  the  last  car,  were  all  found  to  be  in  practically  the 
same  condition  —  one  car  load  no  worse  and  no  better  than  an- 
other. It  would  therefore  seem  to  be  the  merest  speculation  to 
say  that  the  condition  complained  of  resulted  because  the  apples 
were  permitted  to  remain  in  the  cars  after  arrival  in  Jersey  City, 
and  before  they  were  unloaded  upon  the  pier,  rather  than  during 
the  period  the  defendant  sustained  the  relation  of  common  carrier. 
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The  defendant  was  not  liable  as  common  carrier  to  the  plaintiffs  in 
this  case  for  the  damages  sustained  by  them.  In  fact,  it  is  practically 
conceded  by  the  respondents  that  such  liability  does  not  exist.  As 
stated  by  the  referee  in  an  opinion : 

"They  (the  plaintiffs)  concede  that4he  transportation  was  per- 
fectly made  from  Staunton  to  Jersey  City,  and.  that  the  liability  of 
the  defendant  as  common  carrier  ceased  upon  its  notifying  the 
plaintiffs  of  the  arrival  of  the  shipments  as  destination.  They  seek 
to  recover  solely  on  the  liability  of  the  defendant  as  a  warehouse- 
man." 

It  is  well  settled,  as  stated  by  the  learned  referee,  that  after  the 
lapse  of  a  reasonable  time  for  the  consignee  to  remove  the  goods 
after  he  is  given  notice  of  their  arrival  at  their  destination,  the 
liability  of  the  common  carrier  as  such  ceases,  and  if  it  is  responsible 
thereafter  it  is  as  a  warehouseman.  Tarbell  v.  Royal  Exch.  Ship- 
ping Co.,  no  N.  Y.  170,  17  N.  E.  Rep.  721,  6  Am.  St.  Rep.  350.  In 
that  case  the  court  (page  180,  of  no  N.  Y.,  page  724,  of  17  N.  E. 
Rep.,  6  Am.  St.  Rep.  350)  said : 

"  But  a  delivery  which  will  discharge  the  carrier  may  be 
constructive  and  not  actual.  To  constitute  a  constructive  delivery, 
the  carrier  must,  if  practicable,  give  notice  to  the  consignee  of  the 
arrival,  and  when  this  has  been  done,  and  the  goods  are  discharged 
in  the  usual  and  proper  place,  and  reasonable  opportunity  afforded 
to  the  consignee  to  remove  them,  the  liability  of  the  common  carrier^ 
as  such,  terminates.  The  duty  of  the  consignee  to  receive  the  goods 
is  as  imperative  as  the  duty  of  carrier  to  deliver.  Both  obligations 
are  to  be  reasonably  construed,  having  reference  to  the  circum- 
stances. The  stringent  liability  of  the  carrier  cannot  be  continued  at 
-the  option  or  to  suit  the  convenience  of  the  consignee.  The  con- 
signee is  bound  to  act  promptly  in  taking  the  goods,  and  if  he  fails 
to  do  so,  whatever  other  duty  may  rest  upon  the  carrier  in  respect  to 
the  goods,  his  liability  as  insurer  is  by  such  failure  terminated. 
Redmond  v.  Liverpool  Co.,  46  N.  Y.  578,  7  Am.  Rep.  390 ;  Hedges  v. 
Hudson  River  R.  Co.,  49  N.  Y.  223." 

The  common  carrier,  however,  does  not  necessarily  rdieve  himself 
from  all  liability  by  giving  timely  notice  to  the  consignee  of  the  ar- 
rival of  the  goods,  even  although  he  fails  to  remove  them  within  a 
reasonable  time.  "  If  the  consignee  neglect  to  accept  or  to  receive 
the  goods,  the  carrier  is  not  thereby  justified  in  abandoning  them, 
or  in  negligently  exposing  them  to  injury.  If  they  are  not  accepted 
and  received  when  notice  is  given  of  their  arrival,  he  may  relieve 
himself  from  responsibility  by  placing  the  goods  in  a  warehouse 


zp  American  Negligence  Reports.  461 

for  and  on  account  of  the  consignee ;  but  so  long  as  he  has  the  cus- 
tody, a  duty  devolves  upon  him  to  take  care  of  the  property  and 
preserve  it  from  injury."  Scheu  v.  Benedict,  ii6  N.  Y.  510,  22 
N.  E.  Rep.  1073,  ^5  ^^'  St.  Rep.  426,  and^ cases  cited.  If  the  goods 
had  been  stolen  while  in  defendant's  custody,  because  of  its  negli- 
gence, clearly  it  would  have  been  liable.  Tarbell  v.  Royal  Exch. 
Shipping  Co.,  supra.  If  the  property  had  been  destroyed  by  fire 
through  defendant's  negligence,  notwithstanding  it  owed  no  duty  in 
respect  to  them  as  common  carrier,  it  would  likewise  have  been  liable. 
Draper  v.  D.  &  H.  C.  Co.,  118  N.  Y.  118,  23  N.  E.  Rep.  131. 
Under  all  the  authorities,  if,  after  the  defendant  had  fully  discharged 
its  duty  as  common  carrier,  it  negligently  suffered  plaintiffs'  goods 
to  be  damaged  or  injured,  it  would  be  liable.  So  that  the  question 
arises,  does  the  evidence  tend  to  establish  negligence  on  the  part  of 
the  defendant  ?  What  did  it  do  or  omit  in  the  premises  that  would 
not  have  been  done  or  omitted  by  a  person  of  ordinary  care  and 
prudence?  Was  it  negligent  because  it  failed  to  unload  the  apples 
from  the  cars  onto  the  pier  within  ten,  thirteen,  or  fifty-seven  days 
after  it  had  notified  the  plaintiffs  of  their  arrival?  There  is  no 
evidence  tending  to  show  that  it  was  the  custom  of  the  defendant, 
or  of  any  other  railroad  company,  to  so  unload  such  goods  under 
like  circumstances.  It  had  a  right  to  expect  from  day  to  day  that 
the  plaintiffs  would  remove  the  same,  or  give  instructions  respecting 
them.  A  provision  of  the  bill  of  lading  which  constituted  the  con- 
tract of  shipment  between  the  parties  provided : 

"  Property  not  removed  by  the  person  or  party  entitled  to  receive 
it  within  twenty-four  hours  after  its  arrival  at  destination  may  be 
kept  in  car,  vessel,  depot,  or  place  of  delivery  of  the  carrier  at  the 
sole  risk  of  the  owner  of  said  property,  or  may  be,  at  the  option 
of  the  carrier,  removed  and  otherwise  rtored  at  the  owner's  risk 
and  cost,  and  there  held  subject  to  lien  for  all  freight  and  other 
charges." 

With  such  provision  in  the  contract  of  shipment,  we  think  the  de- 
fendant was  not  negligent  in  omitting  to  unload  the  cars  in  ques- 
tion. Again,  there  is  no  evidence  which  shows  or  tends  to  show 
that  the  defendant  knew,  or  in  the  exercise  of  reasonable  diligence 
ought  to  have  known,  that  the  apples  would  have  been  in  better 
condition  if  taken  from  the  cars  and  placed  in  piles  upon  the  pier. 
The  fact  that  the  goods  were  evaporated  apples,  and  were  semi- 
perishable,  in  no  manner  tended  to  establish  the  fact.  But  again, 
the  plaintiffs  knew  that  by  the  terms  of  their  shipping  contract  the 
property  "  may  be  kept  in  the  car  "  at  their  sole  risk  after  being 
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notified  of  its  arrival,  and  therefore  it  must  be  presumed  they  knew 
the  apples  would  be  so  "  kept  in  the  car  "  unless  the  defendant  was 
otherwise  instructed.  No  instructions  having  been  given,  was  the 
defendant  negligent  .because  it  failed  to  store  the  goods  in  a  manner 
different  than  provided  ? 

We  conclude  that  the  case  is  utterly  barren  of  facts  which  indicate 
actionable  negligence  on  the  part  of  the  defendant.  We  are  also  of 
the  opinion  that  the  plaintiffs  were  guilty  of  such  negligence  in  the 
premises  as  would  bar  a  recovery  upon  the  major  part  of  the  claim. 
They  knew  the  character  of  the  goods  shipped,  the  weather  con- 
ditions, and  all  the  circumstances,  including  the  provisions  of  the  bill 
of  lading.  They  were  promptly  informed  of  the  arrival  of  the 
goods  at  their  destination,  and  yet  made  no  effort  to  protect  them, 
and  did  not  suggest  there  was  danger  of  injury  in  case  they  were 
kept  in  the  cars,  as  the  shipping  contract  provided  might  be  done, 
and  made  no  complaint  as  to  the  manner  in  which  the  defendant 
was  caring  for  the  goods,  although  being  fully  informed  in  that 
regard.  Under  such  circumstances,  we  think  it  clear  that  the  negli- 
gence of  the  plaintiffs,  their  inattention  and  failure  to  observe  the 
plain  provision  of  the  bill  of  lading,  was  quite  as  potential  in  bring- 
ing about  the  loss  as  any  acts  or  omissions  of  the  defendant.  "  The 
duty  of  the  consignee  to  receive  his  goods  is  as  imperative  as 
the  duty  of  the  carrier  to  deliver."  Tarbell  v.  Royal  Exch.  Ship- 
ping Co.,  supra.  There  is  no  force  in  the  suggestion  that  the  de- 
fendant, in  the  exercise  of  ordinary  care  and  prudence,  should 
have  placed  the  fruit  in  cold  storage  to  await  the  pleasure  or  con- 
venience of  the  plaintiffs.  It  had  the  option  to  do  so,  and  thus 
{  might  have  relieved  itself  of  all  responsibility  in  the  premises.    No 

custom  or  course  of  business  is  shown  which  would  impose  such 
obligation  on  a  common  carrier.  If  a  train  load  of  peaches  or  grapes 
is  delivered  to  a  common  carrier  for  shipment  to  a  consignee  in  one 
of  our  cities  or  villages,  and  he  is  promptly  informed  of  the  arrival 
of  such  consignment,  and  he  neglects  or  refuses  to  receive  the  same, 
the  carrier  is  not  under  the  obligation  to  place  the  same  in  cold 
storage,  but  may,  especially  where  the  contract,  as  in  this  case,  pro- 
vides the  goods  may  be  kept  in  the  cars,  so  permit  them  to  remain 
until  called  for  by  the  consignee  without  incurring  any  liability 
therefor. 

Upon  the  main  controversy  in  the  case,  we  think  the  evidence 
fails  to  establish  a  cause  of  action  in  plaintiffs'  favor,  first,  because 
the  proof  does  not  indicate  with  any  degree  of  accuracy  that  the 
defective  condition  of  the  apples  did  not  occur  while  the  defendant 
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sustained  the  relation  of  common  carrier  to  the  plaintiffs,  and  with- 
out any  fault  on  its  part  as  such;  second,  because  the  evidence 
fails  to  show  negligence  on  the  part  of  the  defendant  as  ware- 
houseman; and,  third,  because  the  evidence  clearly  shows  that  the 
injury  sustained  by  the  plaintiffs  was  the  result  of  their  own  negli- 
gence and  inattention,  and  the  failure  on  their  part  to  observe  the 
plain  provision  of  the  bill  of  lading  —  the  shipping  contract. 

There  is  a  question  of  fact  presented  by  the  evidence  as  to  the 
damage  done  to  lOO  cases  of  the  apples  while  on  defendant's  pier, 
and  which  were  flooded  by  salt  water.  It  is  claimed  that  such  dam- 
age resulted  from  an  unprecedented  rise  of  tide,  and  such  as  the 
defendant  could  not  have  reasonably  anticipated.  Upon  the  whole 
evidence,  we  think  the  question  of  defendant's  negligence  in  that 
regard  was  one  of  fact. 

It  is  considered  unnecessary  to  discuss  the  other  questions  pre- 
sented by  this  appeal.  We  conclude  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
event  upon  questions  of  law  only. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event  upon  questions  of  law  only;  the  facts  having 
been  examined,  and  no  error  found  therein.    All  concur. 


EBBETS  &  CARRUTHERS  V.  CITY  OF  NEW 

YORK. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department, 

March,  1906. 


MUNICIPAL  CORPORATIONS  —  SEWERS  —  MAINTENANCE  OF 
NUISANCE  CREATES  LIABILITY,  BUT  CITY  NOT  LIABLE 
WHEN  NEGLIGENCE  NOT  SHOWN.  — While  the  duty  of  providing 
sewerage  and  drainage  is  quasi- judicial,  and,  therefore,  no  action  lies  for 
a  failure  to  act  or  an  error  of  judgment  in  acting,  a  municipality  is 
nevertheless  liable  in  damages  for  any  acts  which  result  in  the  invasion 
of  private  property  or  the  creation  of  public  or  private  nuisance  in  the 
construction  or  maintenance  of  sewers  or  drains. 

In  the  absence  of  proof,  however,  to  support  a  finding  of  negligence,  recovery 
cannot  be  had  against  the  municipality. 

In  the  case  at  bar  the  plaintiffs  had  not  equipped  the  drain  pipes  from  their 
house  connecting  with  the  sewer  in  the  street  with  any  trap  to  prevent 
the  backing  up  of  water,  the  openings  into  their  house  being  nearly  on  a 
level  with  the  street  sewer,  and  it  was  held  that  there  being  evidence  of 
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an  unusual  rainstorm  the  plaintiffs  had  not  proven  any  negligence  on  the 
part  of  the  defendant,  but,  on  the  contrary,  the  evidence  tended  to  estab- 
lish negligence  on  their  own  part. 

Appeal  by  the  defendant  from  a  judgment  of  the  Municipal 
Court  of  the  City  of  New  York,  Second  District,  Borough  of  Brook- 
lyn, in  favor  of  the  plaintiffs,  rendered  on  the  17th  day  of  March, 

1905. 
James  D.  Bell  (James  T.  O'Neill  with  him  on  the  brief)  for 

appellant. 

Frank  B.  York,  for  respondents. 

Miller,  J.  —  The  plaintiffs  have  recovered  a  judgment  for  in- 
juries to  property  resulting  from  the  flooding  of  their  cellar  caused 
"by  water  backing  up  from  the  sewer  through  the  house  connections 
and  into  the  cellar  through  open  drains  imbedded  in  the  floor  and 
supplied  with  traps  to  prevent  the  entrance  of  foul  air,  but  not  of 
water,  although  traps  which  would  have  made  the  entrance  of 
water  impossible  were  practicable  and  in  use.  It  does  not  clearly 
appear  what  the  relative  levels  of  the  sewer  and  the  drains  were, 
but  it  is  fairly  inferable  that  the  drains  were  nearly  on  a  level  with 
the  sewer,  as  one  witness  for  the  plaintiffs  describes  the  drains  as 
being  of  a  "  very  low  elevation."  A  rain  storm  had  been  in  progress 
and  during  seven  hours  there  had  been  a  total  rainfall  of  two  and 
ninety-seven  one-hundredths  inches,  and  at  one  time  during  the 
mortiing  when  the  flooding  appears  to  have  occurred  rain  fell  at  the 
rate  of  four  inches  per  hour.  The  sewer  in  question  drained  an 
area  of  about  three  and  six-tenths  acres  and  had  a  capacity  of  one 
inch  of  rainfall  per  hour,  and  it  was  claimed  that  this  would  accom- 
modate a  rainfall  of  two  inches  per  hour,  it  being  explained  that  the 
other  inch  would  be  disposed  of  by  evaporation  and  percolation.  It 
was  not  claimed  that  the  defendant  had  negligently  suffered  an 
obstruction  to  exist  in  the  sewer,  but  the  plaintiffs'  theory  appears 
to  have  been  that  the  defendant  wis  negligent  in  not  having  pro- 
vided a  sewer  of  sufficient  capacity  to  provide  for  such  a  rainfall  as 
occurred  without  causing  the  water  to  back  up  through  the  house 
connection  into  the  plaintiffs'  premises  in  the  manner  in  which  it 
did.  It  is  claimed  that  upon  one  prior  occasion  there  had  been  a 
slight  overflow  from  the  drains  in  the  plaintiffs'  cellar,  but  not  of 
sufficient  amount  to  cause  any  damage,  and  it  is  not  claimed  that  the 
defendant  had  any  notice  or  knowledge  thereof. 

Different  conditions  require  the  application  of  different  prin- 
ciples in  these  so-called  sewer  cases,  and  the  following  propositions 
jnay  be  stated  as  firmly  established  by  authority :    The  duty  of  pro- 
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Tiding  sewerage  and  drainage  is  guon- judicial,,  and  in  determining 
the  necessity,  location,  capacity,  etc.,  the  officers  upon  whom  the 
duty  is  imposed  are  required  to  exercise  judgment  and  discretion; 
and  no  action  lies  at  the  instance  of  an  individual  for  damages 
based  upon  either  a  failure  to  act  or  an  error  of  judgment  in  act- 
ing (Wilson  V.  Mayor,  etc.,  of  N.  Y.,  i  Denio,  595 ;  Mills  v.  City 
of  Brooklyn,  32  N.  Y.  489;  Lynch  v.  Mayor,  etc.,  76  N. 
Y.  60) ;  this  principle,  however,  cannot  be  extended  so  as  to  grant 
immunity  to  municipalities  for  acts  which  result  in  the  invasion 
of  private  property  or  the  creation  of  public  or  private  nuisances,  and 
for  a  trespass  or  a  nuisance  committed  by  it  such  municipality  must 
respond  the  same  as  any  individual  (Seifert  v.  City  of  Brooklyn, 
loi  N.  Y.  136,  containing  a  careful  review  of  the  authorities  by 
Ruger,  Ch.  J. ;  Clark  v.  City  of  Rochester,  43  Hun,  271 ;  Magee  v. 
City  of  Brooklyn,  18  App.  Div.  22 ;  Byrnes  v.  City  of  Cohoes,  67 
N.  Y.  204 ;  Ahrens  v.  City  of  Rochester,  97  App.  Div.  480)  ;  having 
determined  upon  a  plan,  the  municipality  then  becomes  liable  for 
negligence,  either  in  construction  or  in  care  and  maintenance 
(Mayor,  etc.  v.  Furze,  3  Hill,  612;  Barton  z/.  City  of  Syracuse,  36 
N.  Y.  54;  McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194;  Smith  v. 
Mayor,  etc.,  66  N.  Y.  295).  It  seems  clear  that  the  rule  applicable 
to  the  case  at  bar  is  that  stated  in  Smith  v.  Mayor,  etc.,  supra,  and 
that  in  the  absence  of  some  proof  to  support  a  finding  of  negligence 
the  plaintiffs  cannot  succeed.  This  is  not  a  case  where  the  mere 
happening  of  the  event  cast  the  burden  of  explanation  upon  the 
defendant.  Obviously  under  normal  conditions  there  will  be  times 
when  some  backing  up  of  water  in  the  sewers  will  occur,  and  the 
mere  fact  that  an  overflow  occurs  from  a  drain  not  equipped  with  a 
proper  trap  on  nearly  the  same  level  as  the  sewer,  during  an  unusual 
rainstorm,  is  not  sufficient  to  cast  the  burden  on  the  defendant  of 
disproving  any  negligence  on  its  part ;  instead,  it  tends  to  establish 
negligence  on  the  part  of  the  plaintiffs  in  thiis  constructing  a  drain. 
We  may  assume  that  the  defendant  is  required  to  exercise  ordinary 
care  to  guard  against  an  overflow  from  sewers  through  house  con- 
nections, and  yet  the  law  is  not  so  unreasonable  as  to  impose  a 
liability  in  a  case  disclosing  fault  on  the  part  of  the  plaintiffs,  but 
none  on  the  part  of  the  defendant. 

The  judgment  of  the  Municipal  Court  should  be  reversed^  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 
Vol.  XIX— 30 
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Mcmullen  v.  city  of  middletown. 

Supreme  Court,  New  York,  Appellate  Division,  Second  Department^ 

March,  1906, 


MUNICIPAL  CORPORATIONS  —  INJURY  TO  PEDESTRIAN  FALL- 
ING ON  ICE  — REQUIREMENT  OF  WRITTEN  NOTICE  IN 
CHARTER  INVALID. —  Section  30  of  the  charter  of  the  city  of  Mid- 
dletown (L.  igo2,  c.  572),  providing  that  no  action  shall  be  maintained 
for  personal  injuries  sustained  through  the  existence  of  snow  or  ice  upon 
any  sidewalk,  crosswalk  or  street,  unless  written  notice  thereof  relating 
to  the  particular  place  was  actually  given  to  the  common  council  and 
there  was  failure  to  cause  such  snow  6r  ice  to  be  removed  and  the  place 
otherwise  made  reasonably  safe  within  a  reasonable  time  after  the  receipt 
of  such  notice,  is  unconstitutional. 

Appeal  by  the  defendant  from  an  interlocutory  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  Orange  county, 
on  the  1st  day  of  March,  1905,  overruling  a  demurrer  to  the  com- 
plaint on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.    Affirmed, 

Russell  Wiggins,  for  appellant. 

Thomas  Watts  (Abram  F.  Servin  with  him  on  the  brief),  for 
respondent. 

Miller,  J.  —  We  are  required  to  determine  the  constitutionality 
of  section  30  of  the  charter  of  the  city  of  Middletown,  which  pro- 
vides :  "  But  no  such  action  shall  be  maintained  for  damages  or  in- 
juries to  a  person  sustained  in  consequence  of  the  existence  of  snow 
or  ice  upon  any  sidewalk,  crosswalk,  or  street,  unless  written  notice 
thereof,  relating  to  the  particular  place,  was  actually  given  to  the 
common  council,  and  there  was  a  failure  or  neglect  to  cause  such 
snow  or  ice  to  be  removed  and  the  place  otherwise  made  reasonably 
safe  within  a  reasonable  time  after  the  receipt  of  such  notice " 
(Laws  of  1902,  c.  572),  and  we  are  to  determine  this  question 
without  the  aid  of  any  direct  authority  on  the  proposition.-  Mc- 
Nally  V,  The  City  of  Cohoes,  53  Hun,  202,  is  not,  as  supposed,  analo- 
gous. The  statute  here  construed  exempted  the  city  from  liability, 
unless  actual  notice  of  the  dangerous  or  obstructed  condition  of 
the  street  or  sidewalk  should  have  been  given  to  the  common 
council  of  the  city  at  least  twenty-four  hours  previous  to  the  in- 
jury, and  while  the  General  Term  held  that  "  notice  given  "  implies 
a  "  giver/*  and  that  the  statute  was  not  satisfied  by  proof  of  actual 
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knowledge,  the  Court  of  Appeals,  127  N.  Y.  350,  placed  its  affirm- 
ance upon  the  distinct  ground  that  actual  notice  could  be  established 
by  either  direct  or  circumstantial  evidence,  and  that  if  the  defeq^nt 
had  actual  information,  intelligence,  or  knowledge  of  the  dangerous 
conditions,  the  requirements  of  the  statute  were  complied  with, 

and  to  the  like  effect  are  the  subsequent  cases  bearing  on  this  ques- 

••  •  

tion  (Smith  v.  City  of  Rochester,  79  Hun,  174;  affirmed  on  the 
opinion  of  the  General  Term,  150  N.  Y.  581 ;  Sprague  v.  City  of 
Rochester,  159  N.  Y.  20).  Perhaps  the  case  nearest  in  point  is 
Gray  v.  City  of  Brooklyn,  2  Abb.  Court  of  App.  Dec.  267,  which 
held  valid  a  provision  of  the  charter  of  the  city  of  Brooklyn  which 
exempted  the  city  from  liability  for  any  nonfeasance  or  misfeasance 
on  the  part  of  the  common  council  or  any  officer  of  the  city,  or 
appointee  of  the  common  council,  and  provided  that  the  remedy  of 
the  party  aggrieved  for  such  nonfeasance  or  misfeasance  should  be 
against  such  officer,  but  this  case  is  not  an  authority  here,  for  two 
reasons:  First,  said  statute  was  construed  to  have  the  effect  of 
relieving  the  city  of  the  duty  of  caring  for  the  streets  theretofore 
imposed  upon  it,  and  of  devolving  such  duty  on  said  officers,  which 
is  not  the  effect  of  the  statute  now  under  consideration,  because 
it  leaves  the  duty  on  the  city ;  second.  Gray  v.  City  of  Brooklyn  has 
been  overruled  by  subsequent  decisions  holding  that  the  Act  did 
not  have  the  effect  of  relieving  the  city  from  liability  for  the  non- 
performance of  the  primary  duty  imposed  upon  it  respecting  the  care 
of  its  streets  and  bridges,  but  that  said  statute  only  applied  to  such 
duties  as  were  primarily  imposed  upon  the  officers  (Fitzpatrick  z/. 
Slocum,  89  N.  Y.  359 ;  Hadry  v.  City  of  Brooklyn,  90  N.  Y.  435 ; 
Bieling  v.  City  of  Brooklyn,  120  N.  Y.  98). 

It  is  suggested  that  the  statute  under  consideration  might  be  satis- 
fied by  proof  of  actual  knowledge.  It  is  easy  to  see  how  a  statute 
requiring  notice  is  satisfied  by  proof  of  knowledge,  but  it  is  difficult 
to  see  how  "  knowledge  "  can  be  substituted  for  "  written  notice." 
The  canon  of  construction  "  that  a  thing  which  is  in  the  letter  of 
the  statute  is  not  within  the  statute  itself  unless  it  is  within  the 
intention  of  the  makers  "  has  justified  many  judicial  departures  from 
the  strict  letter  of  statutes,  but  it  is  difficult  to  find  in  it  excuse  for 
saying  that  an  intention  unmistakably  expressed  did  not  exist.  The 
effort  to  discover  some  relief  from  the  injustice  of  this  statute  results 
from  the  fact  that  it  shocks  our  sense  of  right  and  wrong,  and 
immediately  suggests  the  inquiry  whether  it  does  not  offend  the 
fundamental  Jaw.  If  the  Legislature  had  the  power  to  impose  such 
a  condition,  they  have  imposed  it  by  the  use  of  language  as  clear 
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as  could  possibly  have  been  used,  and  it  seems  to  me,  therefore, 
that  instead  of  attempting  to  make  over  the  statute  to  fit  our  no- 
tions, we  should  ascertain  whether  the  impression  created  by  the 
first  reading  of  the  Act,  that  it  is  not  in  consonance  with  the  fuilda- 
mental  principles  of  our  government,  is  borne  out  by  an  examination 
of  the  instrument  limiting  the  powers  of  the  Legislature,  but  if, 
giving  the  Act  every  intendment  in  its  favor  and  ev^ry  presumption 
in  support  of  its  validity  to  which  it  is  entitled,  we  are  unable  to  find 
any  substantial  reason  for  saying  that  it  is  unconstitutional,  it  is  our 
duty  to  give  it  eflFect. 

In  order  to  decide  this  question  we  must  first  determine  the  nature 
of  the  liability  of  cities  and  villages  for  omission  to  discharge  the 
duty  imposed  upon  them  respecting  the  care  of  their  streets  resulting 
in  injury  to  individuals.  Fortunately,  this  question  is  easy  of  solu- 
tion. In  the  opinion  of  Selden,  J.,  found  in  the  note  to  Conrad  v. 
Trustees  of  the  Village  of  Ithaca,  1 6  N.  Y.  158,  the  principle  is 
stated :  "  That  whenever  an  individual  or  a  corporation,  for  a  con- 
sideration received  from  the  sovereign  power,  has  become  bound  by 
covenant  or  agreement,  either  express  or  implied,  to  do  certain 
things,  such  individual  or  corporation  is  liable,  in  case  of  neglect 
to  perform  such  covenant,  not  only  to  a  public  prosecution  by 
indictment,  but  to  a  private  action  at  the  suit  of  any  person  injured 
by  such  neglect.  In  all  such  cases  the  contract  made  with  the  sov- 
ereign power  is  deemed  to  inure  to  the  benefit  of  every  individual 
interested  in  its  performance."  A  distinction  exists  in  this  State 
between  duties  imposed  upon  the  municipality  for  its  private  or  local 
interests  and  those  imposed  upon  ofiicers  appointed  or  elected  by  it 
for  the  benefit  of  the  public  generally.  In  the  one  case  the  munici- 
pality is  regarded  as  a  legal  individual  the  same  as  a  private  cor- 
poration exercising  powers  for  its  corporate  and  individual  benefit; 
in  the  other  case,  as  a  political  division  of  the  State,  exercising 
sovereign  power.  In  the  one  case  the  primary  duty  is  on  the 
municipality,  which  is  liable  to  a  person  injured  by  its  breach  of 
duty ;  in  the  other  case  the  duty  is  on  the  officer  who  is  liable  for 
either  nonfeasance  or  misfeasance.  In  the  one  case  the  rule  r^- 
spondeat  superior  applies  to  the  corporation;  in  the  other  to  the 
officer  primarily  charged  with  a  ministerial  duty.  This  distinction  is 
made  clear  by  many  authorities  in  this  State,  among  which  are 
Maximilian  v.  Mayor,  62  N.  Y.  160;  Ham  v.  Mayor,  70  N.  Y.  459; 
Ergott  V.  Mayor,  96  N.  Y.  254 ;  Fire  Ins.  Co.  v.  Village  of  Keese- 
ville,  146  N.  Y.  46;  Missano  v.  Mayor,  160  N.  Y.  128;  Martin 
V.  Mayor,  i  Hill,  545 ;  Bailey  v.  Mayor,  3  Hill,  531 ;  Rochester 
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/  White  Lead  Co.  v.  City,  3  N.  Y.  463 ;  Lloyd  v.  City,  5  N.  Y.  369 ; 
Quill  V,  Mayor,  36  App.  Div.  476;  Fitzpatrick  v,  Slocum,  supra; 
Bieling  v.  City,  supra.  Whatever  may  be  said  of  the  reasons  which 
have  moved  the  courts  to  resolve  particular  duties  under  the  one 
or  the  other  of  said  classes,  it  is  settled  beyond  dispute  that  the  duty 
of  caring  for  its  streets  belongs  to  the  first  class,  and  that  respecting 
such  duty  the  municipality  is  governed  by  precisely  the  same  rules 
as  an  individual  or  private  corporation,  and  is  liable  for  the  acts  of 
agents  selected  by  it  under  the  rule  respondeat  superior  (see  cases 
cited,  supra).  Therefore  this  action  is  2(  common-law  action,  and  in 
no  sense  can  be  said  to  be  statutory.  The  statute  created  the  defend- 
ant, but  that  can  be  said  of  every  corporation  (see  City  of 
Cleveland  v.  King,  132  U.  S.  295;  Barnes  v.  District  of  Columbia, 
91  U.  S.  540).  We  are  now  prepared  to  determine  the  effect  and 
validity  of  the  Act  in  question.  There  can  be  no  doubt  as  to  its 
effect.  It  grants  immunity  to  the  defendant  from  the  consequence 
of  its  neglect  of  duty  in  so  far  as  such  neglect  relates  to  the  removal 
of  accumulations  of  ice  and  snow,  and  thus  presents  the  question 
whether  it  is  competent  for  the  Legislature  to  exempt  a  city  from  the 
consequences  of  its  breach  of  a  duty  which  it  owes  as  an  indi- 
vidual, without  taking  away  the  duty  and  devolving  it  upon  some 
one  else.  While  there  is  no  direct  authority  upon  the  proposition, 
the  question  has  been  ably  discussed  by  Mr.  Justice  Woodward  in 
three  cases  (Barry  v.  Village  of  Port  Jervis,  64  App.  Div.  268; 
Williams  v.  Village  of  Port  Chester,  72  App.  Div.  505;  Id.,  97 
App.  Div.  84),  and  while,  perhaps,  the  discussion  was  obiter  in  view 
of  the  decision  of  the  Court  of  Appeals  in  Walden  v.  City  of  James- 
town, 178  N.  Y.  213,  to  the  effect  that  a  reasonable  compliance  sat- 
isfied the  condition  imposed  by  the  statute  then  under  consideration, 
the  conclusion  that  a  statute  having  the  effect  to  deprive  one  of  a 
remedy  in  such  case  was  not  a  valid  exercise  of  the  legislative 
power  was  concurred  in  by  every  member  of  the  court  except  one 
in  the  first  case  cited,  supra,  and  by  every  member  of  the  court  in 
the  second  case. 

At  the  threshold  of  the  investigation  it  is  proper  to  consider  that 
the  Constitution  is  to  be  interpreted  and  given  effect  according  to  its 
object  and  purposes  and  in  harmony  with  the  spirit  of  our  insti- 
tutions (see  opinion  of  Chase,  J.,  in  Calder  v.  Bull,  3  Dall.  [U.  S.] 
385,  and  of  Allen,  J.,  in  People,  etc.  v.  Albertson,  55  N.  Y.  50).  It 
is  a .  maxim  of  the  common  law  that  there  shall  be  a  legal  remedy 
for  the  invasion  of  every  legal  right,  and  the  language  of  Chief 
Justice  Marshall,  in  Marbury  v,  Madison,  i  Cranch,  163,  cannot  be 
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quoted  too  often :  "  The  very  essence  of  civil  liberty  certainly  con- 
sists in  the  right  of  every  individual  to  claim  the  protection  of  the 
laws,  whenever  he  receives  an  injury.  One  of  the  first  duties  of 
government  is  to  afford  that  protection.  *  *  *  The  government 
of  the  United  States  has  been  emphatically  termed  a  government 
of  laws,  and  not  of  men.  It  will  certainly  cease  to  deserve  this 
high  appellation,  if  the  laws  furnish  no  remedy  for  the  violation  of 
a  vested  right.  If  this  obloquy  is  to  be  cast  on  the  jurisprudence 
of  our  country,  it  must  arise  from  the  peculiar  character  of  the 
case."  The  injury  suffered  in  this  case  is  not  damnum  absque 
■injuria,  the  damages  are  direct,  not  consequential,  the  result  of  a 
breach  of  duty  owed  the  plaintiff,  not  the  indirect  effect  of  the  per- 
formance of  a  lawful  act.  It  is  a  familiar  rule  of  our  law  that  for 
every  duty  imposed  there  is  a  correlative  right  to  have  it  performed, 
and  that  every  one  interested  in  its  performance  may  recover  his 
damages  suffered  by  its  breach  (Pauly  v.  S.  G.  &  L.  Co.,  130  N.  Y. 
90;  Willey  V,  Mulledy,  78  N.  Y.  310).  The  plaintiff  has  suffered  an 
injury  to  his  person  from  the  breach  of  a  duty  which  the  defend- 
ant, as  an  individual,  owed  him ;  can  he  lawfully  be  denied  a  remedy? 
It  is  not  clear  that  he  has  a  remedy  against  any  one  except  the 
defendant.  The  primary  duty  is  not  on  some  officer,  as  it  would  be 
if  the  defendant  were  an  involuntary  subdivision  of  the  State,  like 
a  town,  in  which  case  the  officer  would  be  liable  at  common  law 
(Hover  7a  Barkhoof,  44  N.  Y.  113).  It  is  possible  that  the  plaintiff 
may  have  a  remedy  against  some  officer  of  the  defendant,  but  that 
would  have  to  depend  on  such  officer's  personal  neglect  (Bennett 
V,  Whitney,  94  N.  Y.  302),  not  on  the  breach  of  the  primary  duty 
resting  on  the  defendant,  and  as  that  duty  has  not  plainly  been 
devolved  upon  any  officer  against  whom  a  remedy  for  nonfeasance 
can  be  had  (as  said  by  Judge  Finch  in  Fitzpatrick  v.  Slocum,  supra), 
it  is  not  certain  that  the  plaintiff  could  maintain  an  action  against 
any  officer  of  the  defendant,,  and  the  validity  of  the  Act  is  to  be 
tested  by  what  may  be  done  under  it  (Stuart  v.  Palmer,  74  N.  Y. 
183).  Does  the  Act  in  question  deny  the  plaintiff  a  remedy  for  the 
wrong  done  him?  It  in  effect  says  he  shall  have  none  except  upon 
the  chance  that  some  third  person  has  served  a  written  notice,  which, 
in  my  judgment,  is  worse  than  saying  he  shall  have  none  at  all, 
because  the  right  to  a  remedy  is  made  to  depend  upon  mere  accident, 
not  affecting  the  merits;  the  person  in  whose  case  there  is  the 
accident  of  a  written  notice  may  have  a  remedy  (of  course,  it  is 
just  as  improbable  that  a  third  party  will  have  given  written  notice 
Ls  that  the  injured  person  will  have  informed  the  city  how,  when. 
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and  where  he  was  going  to  get  hurt),  to  all  others  the  remedy  is 
denied.  There  are  phases  of  the  subject  from  which  it  may  be 
argued  that  the  statute  violates  the  constitutional  provision  guar- 
anteeing equal  protection  of  the  laws,  but  I  prefer  to  rest  my  vote 
upon  another  ground. 

Under  this  statute  the  grossest  culpability  of  the  defendant,  the 
plainest  breach  of  its  duty,  the  clearest  actual  knowledge  on  its  part, 
give  no  remedy  for  the  wrong,  except  for  the  chance  of  a  written 
notice,  which  nobody  expects  will  be  given.  This  is  equivalent  to 
a  denial  of  any  remedy,  and  it  is  unnecessary  to  cite  authority  upon 
the  proposition  that  what  the  Legislature  cannot  directly  do  it  can- 
not do  by  indirection.  Does  the  constitutional  guarantee  against  the 
deprivation  of  life,  liberty  or  property  without  due  process  of  law 
apply  to  such  a  case?  The  following  quotations  will  show  how 
sacred  this  constitutional  guarantee  is  regarded  by  the  courts,  and 
with  what  liberality  it  is  construed  to  protect  these  rights  for  the 
preservation  of  which  government  was  established.  This  clause  in 
the  Bill  of  Rights  is  to  have  **  a  large  and  liberal  interpretation,"  say 
the  court,  per  Andrews,  J.,  in  People,  etc.,  v.  King,  no  N.  Y.  423. 
"  The  fundamental  principle  of  free  government,  expressed  in  these 
words,  protects  not  only  life,  liberty  and  property,  in  a  strict  and 
technical  sense,  against  unlawful  invasion  by  the  government,  in 
the  exertion  of  governmental  power  in  any  of  its  departments,  but 
also  protects  every  essential  incident  to  the  enjoyment  of  those 
rights."  "  The  term  *  liberty,'  as  protected  by  th6  Constitution,  is 
not  cramped  into  a  mere  freedom  from  physical  restraint  of  the 
person  of  the  citizen,  as  by  incarceration,  but  it  is  deemed  to  em- 
brace the  right  of  man  to  be  free  in  the  enjoyment  of  the  faculties 
with  which  he  has  been  endowed  by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common  welfare,"  per  Rapallo, 
J.,  in  People,  etc.,  v,  Marx,  99  N.  Y.  377-386.  "  The  constitutional 
guaranty  that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law  may  be  violated  without  the  physical  taking  of 
property  for  public  or  private  use.  Property  may  be  destroyed,  or- 
its  value  annihilated ;  it  is  owned  and  kept  for  some  useful  purpose, 
and  it  has  no  value  unless  it  can  be  used.  Its  capability  for  enjoy- 
ment and  adaptability  i.o  some  use  are  essential  characteristics  and 
attributes,  without  which  property  cannot  be  conceived,  and  hence 
any  law  which  destroys  it  or  its  value,  or  takes  away  any  of  its  essen- 
tial attributes,  deprives  the  owner  of  his  property,"  per  Earl,  J., 
in  Matter  of  Jacobs,  96  N.  Y.  96-105.  *'  By  the  term  '  life,'  as  here 
used  "  (referring  to  the  Fourteenth  Amendment  of  the  Federal  Con- 
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stitution),  "something  more  is  meant  than  mere  animal  existence^ 
The  inhibition  against  its  deprivation  extends  to  all  those  limbs  and 
faculties  by  which  life  is  enjoyed.  The  provision  equally  prohibits 
the  mutilation  of  the  body  by  thie  amputation  of  an  arm  or  leg,  or 
the  putting  out  of  an  eye,  or  the  destruction  of  any  other  organ  of 
the  body  through  which  the  soul  communicates  with  the  outer 
world.  The  deprivation  not  only  of  life,  but  of  whatever  God  has 
given,  to  everyone  with  life,  for  its  growth  and  enjoyment,  is  pro- 
hibited by  the  provision  in  question,  if  its  efficacy  be  not  frittered 
away  by  judicial  decision."  Per  Field,  J.,  in  Munn  v.  People,  etc., 
94  U.  S.  113.  "'Due  process  of  law'  is  not  confined  to  judicial 
proceedings,  but  extends  to  every  case  which  may  deprive  a  citizen 
of  life,  liberty  or  property,  whether  the  proceedings  be  judicial,  ad- 
ministrative or  executive  in  its  nature."  Weimer  v.  Brueinburg, 
30  Mich.  201.  "  This  great  guaranty  is  always  and  everywhere 
present  to  protect  the  citizen  against  arbitrary  interference  with 
these  sacred  rights."  Per  Earl,  J.,  Stuart  v.  Palmer,  74  N.  Y. 
183-191. 

In  the  light  of  these  utterances,  can  it  be  possible  that  the  Consti- 
tution does  not  guarantee  a  remedy  for  a  wrongful  injury  to  one's 
person?  If  not,  what  becomes  of  our  vaunted  security  in  person 
and  property?  Would  a  law,  providing  that  a  person  should  not 
have  a  civil  remedy  for  an  assault,  be  constitutional  ?  No  one  will 
argue  that  it  would.  Does  it  make  any  difference  what  the  par- 
ticular breach  of  duty  happens  to  be  which  results  in  personal 
injury?  Violated  dtfty  is  the  basis  of  all  actions  of  this  character, 
and  in  determining  this  question  we  must  not  at  any  stage  of  the 
discussion  lose  sight  of  the  fact  that  the  defendant  is  an  individual 
whose  violated  duty  has  injured  the  plaintiff.  Suppose  the  Act  had 
provided  immunity  to  the  defendant  from  the  consequences  of  a 
trespass  resulting  in  injury  to  private  property,  would  any  one  con- 
tend that  it  was  valid?  Manifestly  such  an  Act  would  authorize 
the  taking  of  property  without  due  process  of  law.  Is  it  possible 
that  the  Constitution  regards  one's  person  as  less  sacred  than  his 
property?  "  We  do  not  think  it  is  competent  for  the  Legislature  to 
deny,  for  any  cause,  to  a  party  who  has  been  illegally  deprived  of 
his  property,  access  to  the  constitutional  courts  of  the  State  for 
relief.  If,  as  we  have  seen,  he  is  denied  all  remedy  for  the  wrong 
inflicted  upon  him,  the  deprivation  of  his  property  becomes  just  as 
effectual  as  though  it  had  been  taken  from  him  by  direct  legislative 
enactment,"  say  the  court,  per  Ruger,  Ch.  J.,  in  Oilman  v.  Tucker, 
128  N.  Y.  190-202.    "  Until  a  right  exists  there  can  be  no  remedy.. 
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But  when  a  right  is  given,  whether  by  the  common  law  or  statute, 
there  must  be  some  remedy  when  it  is  withheld,"  say  the  court, 
per  Grover,  J.,  in  Dougan  v.  Champlain  Transportation  Co.,  56 
N.  Y.  I,  5,  9  Am.'  Neg.  Cas.  576.  The  plaintiff  had  the  right  to  the 
discharge  of  the  duty  owed  him  by  the  defendant  respecting  the  care 
of  its  streets;  that  right  has  been  violated,  and  if  he  can  have  no 
remedy  for  the  injury  resulting  from  such  violation,  it  seems  to  me 
we  must  revise  our  notions  respecting  the  security  in  life,  liberty 
and  property  guaranteed  us  by  the  Bill  of  Rights.  The  plaintiff's 
cause  of  action  for  the  wrong  done  him  is  property.  Angle  v,  Chi- 
cago, etc.,  R.  R.,  151  U.  S.  I ;  Dyett  v,  Hyman,  129  N.  Y.  351 ; 
Reid  V,  Mayor,  139  N.  Y.  534;  Gilbert  v.  Ackerman,  159  N.  Y. 
118;  Levy  V,  Dunn,  160  N.  Y.  504.  To  be  sure,  the  plaintiff's 
cause  of  action  had  not  accrued  when  the  Act  was  passed,  but  if 
he  did  not  then  have  a  vested  right  in  the  particular  cause  of  action, 
he  did  have  a  vested  right  to  be  secured  from  wrongful  injury  to 
either  person  or  property.  It  will  not  be  argued  that  the  Legislature 
could  deprive  a  person  of  all  remedy  for  injuries  already  sustained ; 
that  would  be  the  taking  of  property.  Can  it  matter  whether  im- 
munity is  granted  to  the  wrongdoer  in  advance  of  the  injury,  or 
whether  the  person  wronged  is  deprived  of  a  remedy  after  the  in- 
fliction of  the  injury?  In  the  one  case  property  is  taken,  in  the  other 
one's  right  to  personal  security  is  invaded.  It  is  conceded  by  the 
demurrer  that  the  defendant  is  a  wrongdoer.  The  statute  has  not 
attempted  to  lessen  its  duty  of  caring  for  its  streets.  This  duty 
was  thus  in  an  early  case  described  by  Chief  Judge  Nelson :  "  It 
is  upon  the  like  distinction  that  municipal  corporations  in  their  pri- 
vate character,  as  owners  and  occupiers  of  lands  and  houses,  are 
regarded  in  the  same  light  as  individual  owners  and  occupiers,  and 
dealt  with  accordingly.  As  such,  they  are  bound  to  repair  bridges, 
highways  and  churches;  are  liable  to  poor  rates;  and,  in  a  word, 
to  the  discharge  of  any  other  duty  or  obligation  to  which  an  indi- 
vidual owner  would  be  subject."  Bailey  v.  Mayor,  etc.,  of  the  City 
of  New  York,  supra.  Speaking  of  the  breach^  of  this  duty.  Judge 
Earl,  in  Fitzpatrick  i\  Slocum,  supra,  said :  '*  There  must  be  a 
remedy  in  such  a  case,  where  one  is  injured  without  fault  of  his  own 
by  a  defect  in  one  of  the  streets  or  bridges  of  the  city,  either  against 
the  city  or  some  one  of  its  officers."  If  it  is  desirable  to  relieve 
municipalities  of  the  obligation  to  respond  to  one  injured  without 
fault  by  reason  of  a  defective  condition  of  the  streets,  the  duty  of 
caring  for  the  streets  should  be  taken  from  the  city  and  should 
plainly  be  devolved  upon  some  officer  who  can  be  held  accountable 
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for  his  nonfeasance.  But,  unless  we  are  prepared  tc  overturn  the 
principle  now  firmly  fixed  in  the  jurisprudence  of  this  State,  that  a 
voluntary  municipal  corporation  must  respond  for  a  breach  of  this 
duty  upon  the  same  theory  as  an  individual  is  required  to  respond 
for  breaches  of  duty,  the  same  rules  should  be  applied  to  both.  If 
the  liability  were  statutory,  I  should  admit  that  the  Legislature 
could  impose  such  conditions  as  ijt  saw  fit  or  take  it  away  altogether. 
But,  until  it  is  decicjed  by  controlling  authority  that  the  courts  of 
this  State  have  been  wrong  for  more  than  sixty  years  on  the  prin- 
ciple upon  which  such  liability  has  been  made  to  depend,  or  that, 
adhering  to  the  principle,  an  exception  may  be  made  of  this  par- 
ticular class  of  individuals,  I  shall  insist  that  the  Legislature  has 
no  power  to  do  what  has  been  attempted  in  this  case. 

The  interlocutory  judgment  overruling  the  demurrer  should  be 
affirmed,  with  costs. 

All  concur. 


AMMONS  V.  SOUTHERN  R.  CO. 

Supreme  Court,  North  Carolina,  December,  1905, 


RAILROADS  —  PASSENGER  WITHOUT  TICKET  EJECTED  FROM 
TRAlk  FOR  REFUSING  TO  PAY  ADDITIONAL  RATE  OF  FARE 
—  DAMAGES.  —  A  passenger  wrongfully  ejected  from  a  train  is  not 
entitled  to  exemplary  damages  unless  rudeness,  insult  or  aggravating  cir- 
cumstances calculated  to  humiliate  the  passenger  attended  such  ejection, 
and  an  award  of  such  damages  was  not  warranted  when  it  appeared  that 
the  conductor,  after  telling  the  passenger  that  he  would  have  to  get  off 
unless  he  paid  the  fare  demanded,  stopped  the  train  when  the  passenger 
refused  to  pay  and  the  latter  alighted  about  a  quarter  of  a  mile  from  the 
station  without  anything  further  being  said. 

SAME.  —  A  passenger  wrongfully  ejected  from  a  train  is  not  limited  to  the 
recovery  of  his  mere  pecuniary  loss,  but  is  entitled  to  a  fair  and  just 
compensation  for  the  wrong. 

Appeal  from  Superior  Court,  Swain  County. 

Action  by  W.  R.  Ammons  against  the  Southern  Railway  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Moore  &  Rollins,  W.  B.  Rodman,  and  A.  B.  Andrews,  Jp.,  for 
appellant. 

F.  C.  Fisher  and  A.  J.  Franklin,  for  appellee. 

Brown,  J.  —  This  case  was  before  the  court  at  the  last  term  and 
the  facts  are  fully  stated.     138  N.  C.  555,  51  S.  E.  Rep.  127.    The 
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-case  comes  back  upon  one  exception  only  by  the  defendant  to  the 
refusal  of  the  judge  to  give  the  following  instruction:  "That  in 
no  aspect  of  the  case  can  the  plaintiff  recover  punitive  damages." 
The  court  erred  in  refusing  the  instruction.  Damages  are  classified 
generally  as  "  compensatory "  and  "  punitive."  The  latter  are 
termed  also  vindictive  or  exemplary  damages.  Compensatory  dam- 
ages are  defined  by  Joyce  and  other  text  writers  as  "  those  by  which 
the  actual  loss  sustained  is  measured  and  the  injured  party  recom- 
pensed therefor."  Joyce  on  Damages,  sec.  26.  Punitive  damages 
are  independent  of  the  injury  inflicted  or  the  legal  wrong  com- 
mitted, and  are  allowed  in  excess  of  simple  compensation  upon  a 
theory  of  punishing  the  wrongdoer  for  the  wrong  inflicted,  with 
the  view  to  prevent  similar  wrongs  in  future.  Where  a  trespass  is 
committed  deliberately  in  violation  of  plaintiff's  rights,  in  a  manner 
and  under  circumstances  of  aggravation  and  humiliation,  showing  a 
reckless  and  lawless  disregard  of  the  plaintiff's  rights,  the  law 
allows  damages  beyond  the  strict  measure  of  compensation  by  way 
of  punishment.  Champion  v.  Vincent,  20  Tex.  81 1 ;  Joyce  on  Dam- 
ages, sec.  28,  and  notes. 

The  facts  are,  as  testified  to  by  the  plaintiff,  that  he  applied  to  the 
defendant's  agent  at  Almond  for  a  ticket  to  Noland.  The  agent 
said  he  did  not  have  any,  and  that  "  I  could  get  on,  and  he  would 
speak  to  the  conductor  about  it,  and  that  the  fare  would  be  forty 
cents.*  I  rode  down  the  road  about  quarter  of  a  mile,  and  the  con- 
ductor came  to  me  and  said  he  wanted,  a  ticket,  and  I  handed  him 
fifty  cents,  and  said  I  wanted  to  go  to  Noland's  Creek,  and  he 
looked  at  his  book  and  said  it  would  be  seventy-five  cents,  and  I 
asked  him  if  he  was  not  mistaken,  and  he  said,  '  No,'  and  I  told 
him  I  would  not  pay  seventy-five  cents,  and  so  he  told  me  I  would 
have  to  get  off.  I  told  him  I  had  applied  for  a  ticket  and  the  agent 
said  he  didn't  have  any,  and  he  said  they  did  have  tickets,  and  I 
told  him  T  didn't  know  anything  about  it,  only  what  they  told  me ; 
that  they  told  me  they  didn't  have  any  tickets,  and  the  fare  would 
be  forty  cents,  and  he  told  me  then  I  would  have  to  get  off.  So 
I  told  him,  if  he  put  me  off,  I  would  sue  the  railroad  company,  and 
he  pulled  the  cord  and  stopped  the  train  and  I  walked  out.  Q. 
What  did  he  say  in  reply  to  you  when  you  said  you  would  sue  the 
railroad  company?  A.  He  said  he  could  not  help  that.  Q.  Is  that 
all  he  said  ?  A.  I  believe  that  is  all  he  said.  Q.  Can't  you  remember 
what  he  did  say  when  you  said  to  him  that  you  wpuld  sue  the  com- 
pany? A.  He  said  several  words.  I  don't  remember  every  word  he 
said.    Q.  Think  if  you  know  anything  else?    A.  I  don't  think  of  any- 


476  19  American  Negligence  Reports, 

thing  else.  Q.  Where  did  he  put  you  off?  A.  I  got  off  by  his  in- 
structions. He  told  me  to  get  off.  Q.  Where  ?  A.  About  a  quarter 
of  a  mile  this  side  of  Almond.  Q.  How  far  is  the  station  you  wanted 
to  go  to  from  there?  A.  About  fourteen  miles  by  rail.  Q.  What 
were  you  doing  at  that  time?  A.  I  was  working  on  Noland's  Creek. 
Q.  What  were  you  getting  a  day  ?  A.  Dollar  and  twenty-five  cents. 
Q.  Did  you  put  in  a  day's  work?  A.  No,  I  walked  in  in  the  evening, 
and  went  to  work  the  next  morning.  I  didn't  hire  anything.  I 
walked.  I  just  lost  a  day's  work,  is  all.  Q.  How  much  did  you 
lose?  A.  The  day.  Q.  Is  that  all  you  recollect  about  this  transac- 
tion ?    A.  Yes,  I  believe  it  is." 

To  entitle  a  passenger  to  such  damages,  his  wrongful  expulsion 
from  the  train  must  be  attended  by  such  circumstances  as  tend  to 
show  rudeness,  insult,  "  aggravating  circumstances  calculated  to 
humiliate  the  passenger.  *  *  *  "  Holmes  v,  Carolina  Cent.  R. 
Co.,  94  N.  C.  318,  8  Am.  Neg.  Cas.  563H;  Rose  v,  Wilmington  & 
W.  R.  Co.,  106  N.  C.  170,  8  Am.  Neg.  Cas.  563,  11  S.  E.  Rep.  526; 
Knowles  v,  Norfolk  &  S.  R.  Co.,  102  N.  C.  66,  8  Am.  Neg.  Cas. 
564«,  9  S.  E.  Rep.  7.  The  subject  of  punitive  and  compensatory 
damages  has  been  discussed  in  many  cases  in  our  own  reports.  In 
the  opinion  in  this  case  at  the  last  term,  Mr.  Justice  Walker  called 
attention  to  some  of  the  more  important.  The  plaintiff's  testimony 
fails  to  brings  his  case  within  the  authority  of  any  of  these  orece- 
dents  so  as  to  justify  the  awarding  of  punitive  damages.  On  the 
next  trial  of  this  case,  it  will  be  the  duty  of  the  trial  judge  ta 
explain  to  the  jury  the  meaning  of,  and  difference  between  punitive 
and  compensatory  damages,  and  to  instruct  them  upon  the  plaintiff's, 
own  testimony,  as  herein  set  out,  that  he  is  entitled  to  compensatory 
damages  only. 

The  findings  upon  the  several  issues  are  set  aside,  and  a  new  trial 
ordered. 

New  trial. 

Hoke,  J.  (concurring).  —  I  concur  in  the  decision  awarding  a 
new  trial,  and  in  the  opinion,  which  declares  that  the  facts  set  out 
in  the  record  disclose  no  case  for  the  recovery  of  punitive  or  exem- 
plary  damages.  There  seems,  however,  to  have  been  some  misappre- 
hension, on  the  trial  below,  as  to  the  elements  of  damage  involved 
in  the  two  issues  addressed  to  that  question.  These  issues  were: 
"  7.  What  is  the  actual  damage  sustained  ?  8.  What  exemplary  dam- 
ages, if  any,  is  plaintiff  entitled  to  recover?  "  The  court  below  and 
the  parties  litigant  seem  to  have  considered  that  the  seventh  issue, 
on   actual    damages,    was    confined   to    pecuniary    loss,    and    that 
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any  recovery  over  and  above  this  must  be  had,  if  at  all,  on  the 
eighth  issue,  above  set  out.  But  this  is  not  at  all  true.  "  Actual " 
in  the  sense  of  compensatory  damages,  is  not  restricted  necessarily 
to  the  actual  loss  in  time  or  money.  The  claimant  may  be  confined 
to  this,  if  the  jury  so  determine,  but  more  than  this  is  contained  in 
the  term,  and  more  than  this  is  covered  bv  the  issue.  As  said 
by  Clark,  Qi.  J.,  in  Osbom  v.  Leach,  135  N.  C.  628,  47  S.  E.  Rep. 
811,  66  L.  R.  A.  48,  where  the  facts  and  nature  of  the  action  so 
warrant :  "  Actual  damages  include  pecuniary  loss,  physical  pain, 
and  mental  suffering,  etc."  And,  again :  "  Compensatory  damages 
include  all  other  damages  than  punitive,  thus  embracing,  not  only 
special  damage  as  direct  pecuniary  loss,  but  injury  to  feelings, 
mental  anguish,  etc."  —  citing  18  Am.  &  Eng.  Encyc.  of  Law  (2d 
ed.),  1082;  Hale  on  Damages,  99,  106.  And  this  last  author  says: 
^'  It  may  be  stated  as  a  general  rule  in  actions  of  tort,  that  whenever 
a  wrong  is  committed  which  will  support  an  action  to  recover  some 
damages,  compensation  for  mental  suffering  may  also  be  recovered, 
if  such  suffering  follows  as  a  natural  and  proximate  result."  And  so 
here,  where  a  passenger  is  wrongfully  ejected  from  a  railroad  train, 
the  demand  may  be  considered  as  one  in  tort,  and,  on  an  issue 
as  to  actual  or  compensatory  damages,  he  may  recover  what  the 
jury  may  decide  to  be  a  fair  and  just  compensation  for  the  injury, 
including  his  actual  loss  in  time  or  money,  the  physical  incon- 
irenience  and  mental  suffering  or  humiliation  endured,  and  which 
could  be  considered  as  a  reasonable  and  probable  result  of  the 
wrong  done.  McNeill  v.  Railroad,  135  N.  C.  683,  47  S.  E.  Rep.  765, 
67  L.  R.  A.  227 ;  Head  v.  Ga.  Pac.  R.  Co.,  79  Ga.  358,  8  Am.  Neg. 
Cas.  135,  7  S.  E.  Rep.  217,  11  Am.  St.  Rep.  434;  Hale  on  Damages, 
sec.  261.  As  said  by  Bleckley,  J.,  in  Mead's  case:  "  Wounding  a 
man's  feelings  is  as  much  actual  damage  as  breaking  his  limb.  The 
difference  is  that  one  is  internal,  and  the  other  external ;  one  men- 
tal, the  other  physical.  *  *  *  At  common  law,  compensatory 
damages  include,  upon  principle,  and  I  think  upon  authority,  salve 
for  wounded  feelings,  and  our  Code  had  no  purpose  to  deny  such 
damages  where  the  common  law  allowed  them." 

Exemplary  or  punitive  damages  are  not  given  with  a  view  to 
compensation,  but  are  under  certain  circumstances  awarded  in  addi- 
tbn  to  compensation  as  a  punishment  to  defendant  and  as  a  warning 
to  other  wrongdoers.  They  are  not  allowed  as  a  matter  of  course, 
but  only  where  there  are  some  features  of  aggravation,  as  when  the 
wrong  is  done  wilfully  and  maliciously,  or  under  circumstances  of 
rudeness  or  oppression,  or  in  a  manner  which  evinces  a  reckless  and 
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wanton  disregard  of  plaintiff's  rights.  It  is  not  necessary  to  submit 
this  element  of  damage  under  a  separate  issue,  but  there  is  no 
objection  to  this  course,  and  frequently  it  is  desirable.  As  stated  in 
the  principal  opinion,  there  are  no  circumstances  of  aggravation, 
shown  in  this  evidence,  which  would  justify  an  award  of  exemplary 
damages,  but  on  the  issue  as  to  actual  or  compensatory  damages 
the  jury  under  proper  instructions  should  be  directed  to  award  what 
in  their  judgment  is  a  fair  compensation  for  the  plaintiff's  wrong 
under  the  principle  here  stated,  and  not  confined  to  the  actual  loss  in 
time  or  money  as  was  done  on  the  former  trial. 

Clark,  Ch.  J.,  and  Connor,  J.,  concur  in  concurring  opinion. 


BALTIMORE  &  OHIO  R.  CO.  v.  CHAMBERS, 

Supreme  Court,  Ohio,  October,  ipoj. 


DEATH  BY  WRONGFUL  ACT  IN  OTHER  STATE  — RIGHT  OF 
ACTION.  —  No  action  can  be  maintained  in  the  courts  of  this  State 
upon  a  cause  of  action  for  wrongful  death  occurring  in  another  State, 
except  where  the  person  wrongfully  killed  was  a  citizen  of  the  State  of 
Ohio. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mahoning  County. 

Action  by  Elizabeth  M.  Chambers  against  the  Baltimore  &  Ohio 
Railroad  Company.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Suit  was  brought  by  Elizabeth  M.  Qiambers  in  the  Court  of 
Common  Pleas  of  Mahoning  county,  Ohio,  against  the  Baltimore  & 
Ohio  Railroad  Company,  to  recover  damages  from  said  company 
for  negligently  causing  the  death  of  her  husband,  Harry  E.  Cham- 
bers, who,  she  alleged,  was  killed  on  the  19th  day  of  September,  1902, 
on  the  line  of  defendant's  railroad  in  the  State  of  Pennsylvania. 
PlaintffF  in  her  petition  pleads  certain  statutes  of  the  State  of  Penn- 
sylvania, and  avers  that  under  and  bv  virtue  of  such  statutes  there 
accrued  to  her,  because  of  the  matters  complained  of  in  her  petition, 
the  ri^ht  to  maintain  an  action  and  recover  damages  in  respect 
thereof  against  the  defendant  company  in  the  State  of  Pennsyl- 
vania. She  therefore  claims  the  right  to  maintain  such  action  in 
Ohio.  At  the  trial  of  this  cause  in  the  Court  of  Common  Pleas 
of  Mahoning  county,  at  the  May  Term,  1904,  it  was  admitted  by  the 
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plaintiff  that  at  the  time  of  the  grievances  complained  of  in  her 
petition,  and  for  a  long  time  prior  thereto,  she  and  her  said  husband, 
Harry  E.  Chambers,  were  and  had  been  citizens  and  residents  of 
the  State  of  Pennsylvania.  On  the  trial  of  said  cause  the  plaintiff, 
Elizabeth  M.  Chambers,  to  maintain  the  issues  on  her  part,  offered 
in  evidence  the  deposition  of  J.  J.  Green.  Thereupon,  and  before 
said  deposition  was  read,  the  defendant  objected  to  the  introduction 
of  any  testimony  in  the  case,  assigning  as  reason  therefor  "  that  the 
avennents  of  the  petition  do  not  constitute  a  cause  of  action  against 
the  defendant,  and  that,  as  the  plaintiff  and  her  husband  were  at 
the  time  of  the  occurrence  of  the  grievances  complained  of  citizens 
and  residents  of  the  State  of  Pennsylvania,  and  the  negligence  com- 
plained of  and  the  injury  inflicted  occurred  in  the  State  of  Penn- 
sylvania, therefore  no  right  of  action  accrued  in  this  State."  The 
court  overruled  the  objection,  and  the  testimony  offered  by  the 
plaintiff  was  introduced,  to  which  the  defendant  at  the  time  ex- 
cepted. Further  testimony  was  offered  and  received  over  the 
objection  of  the  defendant  company,  and  after  the  arguments  of 
counsel  and  charge  of  the  court  the  case  was  submitted  to  the  jury, 
who  returned  a  verdict  in  favor  of  the  plaintiff,  Elizabeth  M. 
Chambers.  The  defendant,  the  railroad  company,  within  three 
days  made  and  filed  its  motion  for  new  trial,  which  motion  was 
overruled  by  the  court  and  judgment  was  entered  on  the  ver- 
diet.  Thereupon  the  railroad  company  prosecuted  error  to  the 
Circuit  Court  of  Mahoning  county,  which  court  affirmed  the  judg* 
ment  of  the  Court  of  Common  Pleas.  The  company  now  brings 
error  in  this  court. 

Arrel,  McVey  &  Tayler,  for  plaintiff  in  error. 

Murray  &  Koonce  and  W.  S.  Anderson  &  Son,  for  defendant  in 
error. 

Crew,  J.  —  The  record  in  this  case  presents  the  question  whether 
the  widow  of  a  decedent,  who  at  the  time  of  his  death  was  neither 
a  citizen  of  nor  resident  in  the  State  of  Ohio,  can  maintain  an  action 
in  the  courts  of  this  State  to  recover  damages  for  his  wrongful 
death  occurring  in  another  State,  where  the  statutes  of  the  State 
in  which  he  was  killed  gives  her  the  right  to  maintain  such  action 
in  that  State.  Or,  differently  stated,  the  question  here  to  be  deter- 
mined is,  will  the  courts  of  this  State  take  and  entertain  jurisdiction 
of  actions  to  recover  damages  for  wrongful  death  under  the  stat- 
utes of  a  sister  State,  where,  as  in  this  case,  the  decedent  and  his 
next  of  kin  were,  at  the  time  of  the  injury  and  death  for  which  a 
recovery  is  sought,  all  citizens  of,  and   residents  in,  such  sister 
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State.  As  appears  of  record  in  this  case,  the  cause  of  action  relied 
upon  and  pleaded  by  plaintiff  in  her  second  amended  petition  is  not 
One  arising  in,  or  founded  upon  any  statute  of,  the  State  of  Ohio; 
but  said  cause  of  action  is  one  that  accrued  to  her  in  the  State 
of  Pennsylvania,  and  is  founded  upon  certain  statutes  of  that  State 
set  forth  and  pleaded  by  her  in  said  amended  petition  as  follows : 

"  That  by  reason  of  the  premises  a  right  of  action  accrued  to 
plaintiff  upon  the  death  of  her  husband,  the  said  Harry  E.  Chambers, 
in  the  manner  aforesaid,  by  the  means  aforesaid,  under  and  by 
virtue  of  the  Act  of  the  General  Assembly  of  the  State  of  Pennsyl- 
vania, approved  April  15,  1851  (P.  L.  669),  and  the  Act  of  the  Gen- 
•eral  Assembly  of  said  State,  approved  April  26,  1855  (P.  L.  309). 

"  Sections  18  and  19  (page  674),  of  the  Act  of  April  15,  1851,  are 
as  follows : 

"  *  Sec.  18.  No  action  hereafter  brought  to  recover  damages  for 
injuries  to  the  person  by  negligence  or  default,  shall  abate  by 
reason  of  the  death  of  the  plaintiff ;  but  the  personal  representatives 
of  the  deceased  may  be  substituted  as  plaintiff,  and  prosecute  the  suit 
to  final  judgment  and  satisfaction. 

"  *  Sec.  19.  Whenever  death  shall  be  occasioned  by  unlawful 
violence  or  negligence,  and  no  suit  for  damages  be  brought  by  the 
party  injured,  during  his  or  her  life,  the  widow  of  any  such  de- 
ceased, or  if  there  be  no  widow,  the  personal  representatives,  may 
maintain  an  action  for  and  recover  damages  for  the  death  thus 
occasioned.' 

"  Sections  i  and  2  of  the  Act  of  April  26,  1855,  are  as  follows : 

" '  Sec.  I.  The  persons  entitled  to  recover  damages  for  any  injury 
<:ausing  death,  shall  be  the  husband,  widow,  children  or  parents 
of  the  deceased,  and  no  other  relative,  and  the  sum  recovered  shall 
go  to  them  in  the  proportion  they  take  his  or  her  personal  estate  in 
case  of  intestacy,  and  that  without  liability  to  creditors. 

" '  Sec.  2.  That  the  declaration  shall  state  who  are  the  parties  en- 
titled to  such  action ;  the  action  shall  be  brought  within  one  year  after 
the  death  and  not  thereafter.' 

"  Plaintiff  further  says  that  by  section  21,  art.  3,  of  the  G>nstitu- 
tion  of  the  State  of  Pennsylvania,  of  1874,  it  is  provided  as  follows, 
to  wit : 

"  *  Sec.  21.  No  act  of  the  General  Assembly  shall  limit  the  amount 
to  be  recovered ,  for  injuries  resulting  in  death,  or  for  injuries  to 
person  or  property,  and  in  case  of  death  from  said  injuries,  the  right 
of  action  shall  swrvive  and  the  General  Assembly  shall  prescribe  for 
whose  benefit  such  actions  shall  be  prosecuted.' " 
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A  comparison  of  the  foregoing  statutes  with  the  wrongful  death 
statutes  of  our  own  State,  independent  of  section  6134a  (Bales* 
Ann,  St.),  which  is  hereinafter  specially  considered,  will  disclose 
the  fact  that,  although  they  belong  to  the  same  general  class  of 
legislation,  they  are  nevertheless  in  many  of  their  provisions  wholly 
unlike  the  Ohio  statutes.  And,  while  in  the  present  case  we  enter- 
tain the  opinion  that  this  dissimilarity  in  provision  is  not  such 
as  of  itself  to  defeat  jurisdiction,  yet  the  fact  that  such  dissimilarity 
•exists  is  at  least,  we  think,  worthy  of  note.  The  following  are 
some  of  the  points  of  difference:  Under  the  Pennsylvania  statute 
the  action  for  causing  wrongful  death  must  be  brought  by  the 
widow,  if  there  be  one.  Under  the  Ohio  statute  (section  6135, 
Rev.  St.  1892)  such  action  can  only  be  brought  by  the  personal 
representative  of  the  deceased  person.  In  Pennsylvania  the  action 
must  be  brought  within  one  year  from  decedent's  death,  and  there  is 
no  limit  to  the  amount  of  the  recovery.  In  Ohio  (section  6135, 
Rev.  St.  1892)  the  action  must  be  brought  within  two  years  from  the 
death  of  the  decedent,  and  the  amount  that  may  be  recovered  is 
expressly  limited  to  a  sum  not  exceeding  $10,000.  Plaintiff's  action 
in  the  present  case  being  in  its  nature  special  and  one  founded 
exclusively  upon  the  statutes  of  the  State  of  Pennsylvania,  and  being 
ior  a  cause  of  action  arising  wholly  within  that  State  for  wrong- 
fully causing  the  death  of  a  citizen  of  that  State,  even  though 
such  cause  of  action  be  held  to  be  transitory  in  its  nature,  the 
only  principle  upon  which  plaintiff  may  invoke  the  jurisdiction  of, 
or  may  maintain  such  action  in,  the  courts  of  this  State,  in  the 
absence  of  express  legislative  permission  so  to  do,  is  that  of  comity, 
and,  if  her  action  be  not  sustainable  upon  that  ground,  she  must 
be  held  to  be  without  right  to  bring  or  maintain  the  same  in  the 
courts  of  Ohio,  for  it  must  be  conceded  that  the  statutes  of  Penn- 
sylvania cannot  operate  to  confer  upon  her  any  such  right ;  they  being 
without  authority  or  binding  force  beyond  the  territorial  limits  of 
that  State. 

Judge  Story,  in  his  treatise  on  the  Conflict  of  Laws,  lays  down, 
as  the  basis  upon  which  all  reasoning  on  the  law  of  comity  mtist 
necessarily  rest,  the  following  maxims :  First,  "  that  every  nation 
possesses  an  exclusive  sovereignty  and  jurisdiction  within  its  own 
territory ; "  secondly,  "  that  no  State  or  nation  can  by  its  laws 
directly  affect  or  bind  property  out  of  its  own  territory,  or  bind 
persons  not  resident  therein,  whether  they  are  natural-bom  sub- 
jects or  others."  The  learned  judge  then  adds :  "  From  these 
two  maxims  or  propositions  there  follows  a  third,  and  that  is  that 
Vol.  XIX  — 31 
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whatever  force  and  obligation  the  laws  of  one  country  have  in 
another  depend  solely  upon  the  laws  and  municipal  regulation  of 
the  latter;  that  is  to  say,  upon  its  own  proper  jurisprudence  and 
polity,  and  upon  its  own  express  or  tacit  consent."  Story  on  Con- 
flict of  Laws,  sec.  23.  And  Minor,  in  his  very  recent  work  (Conflict 
of  Laws,  p.  10,  sec.  6),  in  discussing  the  exceptions  to  the  enforce- 
ment of  a  foreign  law  in  the  State  of  the  forum,  says :  "  Few 
general  principles  of  private  international  law  are  so  well  settled 
as  the  rule  that  no  foreign  law  (even  though,  under  ordinary  cir- 
cumstances, it  be  the  *  proper  law ')  will  be  enforced  in  a  sovereign 
State,  if  to  enforce  it  will  be  to  contravene  the  express  statute  law 
or  an  established  policy  of  the  forum,  or  is  injurious  to  its  inter- 
ests." The  doctrine  of  the  foregoing  authorities  —  and  many  more 
might  be  cited  to  the  same  effect  —  leads  to  the  conclusion  that  an 
action  may  only  be  brought  and  maintained  in  a  jurisdiction  other 
than  that  in  which  the  cause  of  action  arose,  when  the  cause  of 
action  is  itself  transitory,  and  its  enforcement  not  inconsistent  with, 
or  obnoxious  to  the  laws  or  public  policy  of  the  jurisdiction  in 
which  the  suit  is  brought.  In  other  words,  the  law  of  comity,  so- 
called,  is  not  a  law  of  absolute  obligation,  and  its  principles  can  never 
properly  be  invoked  in  aid  of  the  enforcement  of  a  foreign  statute, 
where  the  effect  of  the  enforcement  of  such  foreign  statute  would 
be,  or  is,  to  set  at  naught  the  positive  law  or  public  policy  of  tl\e 
particular  forum  to  which  resort  is  had. 

Logically,  then,  the  inquiry  suggests  itself  in  the  present  case,  is 
it  in  harmony  .and  accord  with  the  laws  and  public  policy  of  the 
State  of  Ohio  to  permit  the  enforcement  in  the  courts  of  this  State 
of  a  cause  of  action  arising  under  the  wrongful  death  statutes  of 
the  State  of  Pennsylvania  in  favor  of  the  next  of  kin  of  one  wha 
at  the  time  of  his  death  was  neither  a  citizen  of  nor  resident  in 
the  State  of  Ohio?  Primarily,  the  Legislature  must  be  held  to  be  the 
judge  of  questions  of  public  policy,  and,  if  it  has  spoken  plainly,, 
either  for  or  against  the  enforcement  of  a  statute  of  a  sister  State  in 
a  given  case,  the  courts  must  obey  its  mandate.  It  is  well  under- 
stood that  at  common  law,  in  pursuance  of  the  maxim  "  Actio  per- 
sonalis moritur  cum  persona/'  no  right  of  action  existed  in  favor 
of  the  heirs,  distributees,  or  personal  representative  of  a  deceased 
person  for  damages  for  his  wrongful  death.  The  right  of  action 
which  the  injured  person  had  abated  with  his  death.  This  unsatis- 
factory state  of  the  common  law,  with  respect  to  the  right  to  recover 
for  death  due  to  negligence  or  wrongful  act,  led  to  the  passage 
of  statutes  giving  a  right  of  recovery  in  such  cases.     The  earliest 
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of  these  statutes  was  the  English  Act  of  1846  (St  9  &  10  Vict, 
c.  93),  commonly  known  as  "  Lord  Campbell's  Act,"  and  this  enact- 
ment has  served  as  the  model  for  much  of  the  subsequent  legislation 
on  this  subject,  now  to  be  found  in  most,  if  not  in  all,  of  the  States 
of  the  Union.  8  Am.  &  Eng.  Encyc.  of  Law,  854,  858.  By  an  Act 
of  the  General  Assembly  of  the  State  of  Ohio,  passed  March  25, 
185 1  (Swan  &  C.  Rev.  St.  11 39),  Lord  Campbell's  Act  was  adopted 
into,  and  became  a  part  of  the  legislation  of  this  State,  and  the 
right  was  thereby  given  for  the  first  time  in  Ohio  to  recover  for  a 
death  caused  by  wrongful  act,  neglect,  or  default.  This  statute,  in 
the  form  in  which  it  was  originally  enacted,  was  several  times 
before  this  court  for  review,  and  it  was  uniformly  held  that  the  Act 
gave  no  right  of  recovery  in  those  cases  where  the  wrongful  act 
which  caused  the  death  occurred  outside  of  the  State  of  Ohio.  This 
court  so  held  in  Woodard  v.  Railroad  Co.,  10  Ohio  St.  121 ;  Hover, 
Adm'r  v,  Penn.  Co.,  25  Ohio  St.  667 ;  Brooks,  Adm'r  v.  Railway  Co., 
53  Ohio  St.  655, 44  N.  E.  Rep.  1 131,  and  Railroad  Co.  v.  Fox,  Adm'r, 
64  Ohio  St.  133,  59  N.  E.  Rep.  888.  In  Hover,  Adm'r  v,  Penn.  Co., 
supra, J^kit,  court  says:  "The  Act  of  March  25,  185 1  (Swan  &  C. 
Rev.  St.  1 1 39),  allowing  an  action  by  the  representatives  of  a 
party  whose  death  was  caused  by  the  wrongful  act  of  another,  does 
not  extend  to  cases  where  the  wrongful  act  which  caused  the  death 
was  committed  outside  the  State  of  Ohio."  In  Railroad  Co.  v.  Fox, 
Adm'r,  supra.  Spear,  J.,  at  page  141  of  64  Ohio  St.,  at  page  889 
of  59  N.  E.  Rep.,  referring  to  section  6134,  Rev.  St.  1892,  which 
section  differs  in  no  essential  particular  from  the  original  Act  of 
March  25,  1851,  says:  "  It  is  established  law  in  Ohio,  however,  that 
section  6134  does  not  extend  to  wrongful  acts  causing  death  outside 
of  this  State,  and  that  prior  to  the  passage  of  section  6134a,  Bates* 
Ann.  St.,  no  action  by  an  administrator  for  such  cause  could  be 
maintained  in  our  courts."  This,  then,  was  the  status  of  the  law  of 
Ohio  up  to  and  until  the  enactment  of  original  section  6134a, 
which  was  passed  May  21,  1894  (91  Ohio  Laws,  408),  and  is  as 
follows :  "  Whenever  death  has  been  or  may  be  caused  by  a  wrong- 
ful act,  neglect  or  default  in  another  State,  territory,  or  foreign 
country,  for  which  a  right  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof  is  given  by  a  statute  of  such  other  State,  ter- 
ritory, or  foreign  country,  such  right  of  action  may  be  enforced  in 
this  State,  in  all  cases  where  such  other  State,  territory  or  foreign 
country  allows  the  enforcements  in  its  courts  of  the  statute  of  this 
State  of  a  like  character;  but  in  no  case  shall  the  damages  exceed 
the  amount  authorized  to  be  recovered  for  a  wrongful  neglect  or 
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default  in  this  State,  causing  death.  Every  action  brought  under 
this  Act  where  the  death  has  already  occurred  shall  be  commenced 
within  one  year  from  the  passage  of  this  Act ;  and  in  all  other  cases, 
within  the  time  prescribed  for  the  commencement  of  such  action  by 
the  statute  of  such  other  State,  teritory,  or  foreign  country." 

This  legislation  is  supplementary  in  character,  and  presupposes 
and  is  in  effect  a  legislative  declaration  that  without  it  no  action 
could  be  maintained  in  Ohio  to  recover  damages  for  wrongful  death 
occurring  in  another  State,  territory,  or  foreign  country;  for,  if 
such  right  already  existed  under  favor  of  the  provisions  of  section 
6134,  Rev.  St.,  then  section  6134a,  Bates'  Ann.  St.,  was  a  vain  and 
useless  enactment.  We  think,  therefore,  it  must  be  conceded  that 
this  statute  created,  and  was  intended  to  create  and  give,  a  new 
right  of  action  which  theretofore  did  not  exist.  But  it  will  be 
observed  that  the  right  or  authority  thereby  given  to  enforce  such 
new  right  of  action  in  this  State  for  a  death  occurring  in  another 
State  is  a  qualified  and  conditional  right,  and  is,  by  express  pro- 
vision, subject  to  the  limitation  that  the  courts  of  the  State  in  which 
the  death  occurred  shall  enforce  the  statute  of  this  State  of  like 
character.  In  Railroad  Co.  v.  Fox,  Adm'r,  supra,  this  court,  as 
we  have  seen,  recognized,  and  declared  the  fact  to  be,  that  sec- 
tion 6134a  created  and  gave  a  new  right  of  action,  and,  furthermore, 
the  court  in  that  case  decided  that  the  right  of  action  so  given 
could  only  be  enforced  in  -this  State  under  the  limitations  and 
upon  the  condition  prescribed  in  the  statute.  In  the  opinion  in 
that  case  it  is  -said  at  pages  144  and  145  of  64  Ohio  St.,  at  page 
890  of  59  N.  E.  Rep. :  "  Nor  is  there  ground  for  saying  that  our 
statute,  section  6134a,  is  satisfied  by  the  mere  entertaining  by  the 
courts  of  another  State  of  a  cause  of  action  for  death  occurring  in 
our  State.  Such  is  not  the  language  of  the  law.  It  is  not  the 
entertaining  of  the  suit  that  is  stipulated  for,  but  enforcement  of 
our  statute  of  like  character.  This  means  that  it  is  the  law  of  Ohio 
which  the  sister  State  will  enforce,  not  necessarily  the  law  of  that 
State,  for  where  there  is  an  essential  difference,  as  has  already  been 
pointed  out,  it  cannot  be  said  by  enforcing  their  own  law  the  court 
of  the  other  State  is  enforcing  our  statute.  Our  statute  rests  upon 
the  ground  of  reciprocity  which  is  based  upon  the  idea  of  comity, 
and  the  very  essence  of  reciprocity  implies  that  each  State,  as  to 
the  subject-matter,  shall  have  and  enforce  identical  laws,  not  simply 
provisions  which  may  be  in  many  respects  similar,  but  in  all  essential 
particulars  the  same.  It  seems  to  us  clear  that  the  laws  of  Indiana, 
while  they  permit  the  bringing  of  actions  in  the  courts  of  that 
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State  to  recover  for  death  occurring  in  another  State,  require  the 
determination  of  the  rights  of  the  parties  by  the  provisions  of 
their  own  laws,  but  do  not  enforce  the  laws  of  the  State  where 
the  injury  was  committed."  On  May  6,  1902  (95  Ohio  Laws,  401), 
section  6134a,  above  quoted,  was  amended,  and  the  original  section 
was  repealed.  This  amended  section,  which  was  in  force  at  the  time 
of  the  trial  of  this  case  in  the  Court  of  Common  Pleas,  provides  as 
follows :  "  Whenever  the  death  of  a  citizen  of  this  State  has  been 
or  may  be  caused  by  a  wrongful  act,  neglect  or  default  in  another 
State,  territory,  or  foreign  country,  for  which  a  right  to  maintain 
an  action  and  recover  damages  in  respect  thereof  is  given  by  a 
statute  of  such  other  State,  territory,  or  foreign  country,  such 
right  of  action  may  be  enforced  in  this  State  within  the  time  pre- 
scribed for  the  commencement  of  such  action  by  the  statute  of 
such  other  State,  territ6r>%  or  foreign  country." 

It  is  important  to  note  that  this  amended  section  changes  the 
former  law  in  two  essential  particulars:  i.  It  dispenses  with  the 
condition  that  the  State  in  which  the  wrongful  death  occurs  shall 
enforce  in  its  courts  the  statute  of  this  State  of  like  character. 
2.  It  in  terms  limits  the  right  therein  given,  to  maintain  an  action 
in  this  State  for  wrongful  death  occurring  in  another  State,  to 
actions  for  causing  the  death  of  citizens  of  Ohio.  Whereas  original 
section  6134a  gave  such  right  without  limitation  or  restriction  as 
to  citizenship.  If,  as  contended  by  counsel  for  defendant  in  error 
in  their  brief  herein,  it  was  not  the  purpose  or  intent  of  the  Legis- 
lature by  this  amendment  to  limit  and  restrict  the  right  to  recover 
in  the  courts  of  this  State,  for  wrongful  death  occurring  in  an- 
other State,  to  those  cases  where  the  person  killed  was  a  citizen 
of  Ohio,  and  if,  as  they  contend,  "  the  prime  object  of  this  statute 
(amended  section  6134a)  was  to  permit  the  actions  embraced  within 
its  terms  to  be  brought  in  the  courts  of  the  State  of  Ohio,  whether 
or  not  our  statute  would  be  enforced  in  the  foreign  State  and  to 
give  a  statutory  sanction  to  such  actions,  instead  of  allowing  the  same 
to  remain  subject  to  the  law  of  comity,"  then  indeed  was  the  Leg- 
islature most  unfortunate  in  the  method  employed  and  in  the  lan- 
guage used  to  accomplish  this  result.  If  such  only  had  been  the 
kgislative  purpose,  that  purpose  could  have  been  much  more  easily 
and  effectively  accomplished  by  merely  omitting  from  original  sec- 
tion 6134a  the  clause  "  in  all  cases  where  such  other  State,  territory, 
or  foreign  country  allows  the  enforcement  in  its  courts  of  the 
statute  of  this  State  of  a  like  character,"  and  we  think  it  but  fair  to 
presume  that  had  such  been  the  sole  object  sought  to  be  accom- 
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plished  by  the  Legislature  that  this  amendment  would  have  taken 
some  such  form.  Having  regard,  then,  to  the  scope  and  effect  of 
the  provisions  of  the  section  amended,  and  to  the  especial  character 
of  the  amendments  made,  we  think  it  clear  that  the  Legislature  by 
the  adoption  of  amended  section  6134a  undertook,  and  intended 
thereby,  to  limit  and  restrict  the  right  to  recover  in  the  courts  of 
this  State,  for  a  wrongful  death  occurring  in  another  State,  to 
those  cases  where  the  person  killed  was,  at  the  time  of  his  death,  a 
citizen  of  Ohio.  But  it  is  contended  in  argument  by  counsel  for 
defendant  in  error  that  such  construction  and  interpretation  of  this 
statute  renders  it  unconstitutional,  by  putting  it  in  conflict  with 
section  2,  art.  4,  of  the  Federal  Constitution,  which  provides  that: 
*'  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States."  But  the  contrarv  is 
now  too  well  established  to  be  disputed.  This  constitutional  provision 
applies  to  fundamental  and  universal  rights,  not  to  special  privi- 
leges. Minor's  Conflict  of  Laws,  15.  Furthermore,  under  this 
statute,  nonresident  next  of  kin  have  equal  rights,  and  our  courts 
are  equally  open  to  them  as  to  resident  next  of  kin,  provided,  only, 
that  the  person  whose  wrongful  death  is  the  subject  of  the  action 
was  at  the  time  of  his  death  a  citizen  of  Ohio.  It  is  also  suggested 
by  counsel  for  defendant  in  error  that  if  the  courts  of  this  State 
will  not  permit  the  enforcement  therein  of  actions  for  wrongful 
death  occurring  in  other  States,  without  reference  to  the  citizen- 
ship of  the  person  killed,  that  in  many  cases  the  right  of  recovery 
will  be  wholly  lost.  This  does  not  follow,  for  in  all  cases  of  diverse 
citizenship  the  federal  courts  are  given  jurisdiction,  and  the  wrong- 
doer may  be  followed  to  any  State  into  which  he  may  go,  and  the 
right  given  by  the  State  where  the  death  occurred  may  there  be 
enforced  against  him  in  the  courts  of  the  United  States. 

From  a  consideration  of  the  statutes  hereinbefore  referred  to  and 
the  former  decisions  of  this  court,  we  think  it  must  now  be  held 
to  be  the  recognized  policy  and  established  law  of  this  State  that 
an  action  for  wrongful  death  occurring  in  another  State  will  not  be 
enforced  in  the  courts  of  this  State,  except  where  the  person  killed 
was,  at  the  time  of  his  death,  a  citizen  of  Ohio.  And  we  think 
the  case  at  bar  aptly  and  forcibly  illustrates  the  wisdom  of  such  a 
policy.  In  the  present  case  the  plaintiff  below,  Elizabeth  M.  Cham- 
bers, resides  in,  and  is  a  citizen  of,  the  State  of  Pennsylvania.  Her 
husband,  Harry  E.  Chambers,  at  the  time  of  his  injury  and  death, 
resided  in  and  was  a  citizen  of  the  State  of  Pennsylvania.  The 
alleged  wrongful  act  occurred,  and  the  cause  of  action  arose,  in  the 
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State  of  Pennsylvania.  Defendant  below,  the  Baltimore  ^  Ohio 
Railroad  Company,  then  operated,  and  now  operates,  its  line  of  rail- 
road in  said  State,  and  could  have  been  as  easily  sued  in  that  State 
as  in  Ohio.  But  for  some  reason,  which  we  may  guess,  but  which 
the  record  does  not  affirmatively  disclose,  plaintiff  elected  to  bring 
her  action  in  this  jurisdiction  as  a  matter  of  convenience,  and  not 
from  necessity.  To  open  our  courts  in  such  cases,  and  under  these 
circumstances,  for  the  adjustment  and  settlement  of  the  rights  of 
the  parties,  is  to  extend  an  invitation  to  all  such  persons,  who  may, 
for  whatsoever  reason,  prefer  to  resort  to  our  tribunals  to  seek 
the  courts  of  this  State  to  enforce  their  claims.  Thus  we  should 
greatly  add  to  flie  already  overburdened  condition  of  the  dockets  in 
all  our  courts,  and  thereby  make  the  settlement  of  rights  originating 
outside  the  State  between  citizens  of  other  States  a  charge  and 
burden  upon  the  people  of  our  own  State.  The  Legislature  of  Ohio 
has,  we  think,  by  the  foregoing  legislation,  manifestly  declared  that 
such  is  not  the  policy  of  this  State. 

It  follows,  therefore,  that  the  judgment  of  the  Circuit  Court  must 
be  reversed  and  the  judgment  entered  for  plaintiff  in  error  upon  the 
conceded  facts.  , 

Judgment  reversed. 

Davis,  Ch.  J.,  and  Shauck,  Price,  and  Spear,  JJ.,  concur. 


PITTSBURGH,    C,  C.  &    ST.    L.    RY.  CO.   v. 

NAYLOR. 

Supreme  Court,  Ohio,  November,  1905. 


DEATH  — ACTION  FOR  WRONGFUL  DEATH  FOR  BENEFIT  OP 
NONRESIDENT  ALIENS.  — Where  the  next  of  kin  of  a  person  whose 
death  is  alleged  to  have  been  caused  by  the  wrongful  act,  neglect,  or 
default  of  any  corporation  or  person,  are  aliens  nonresident  in  this  State, 
the  administrator  or  executor  of  such  deceased  person  may  maintain  an 
action  under  sees.  6134,  6135,  Rev.  St.  1892,  for  the  benefit  of  such  alien 
nonresident  next  of  kin,  in  the  same  manner  as  may  be  done  in  behalf 
of  citizens  of  Ohio  or  aliens  resident  therein. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Jefferson  County. 

Action  by  one  Naylor,  as  administrator,  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 
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Basilio  Marino  was  a  subject  of  the  King  of  Italy,  resident  in  the 
State  of  Ohio  in  June,  1902.     His  wife  and  children  then  resided, 
and  still  reside,  in  Italy.    On  the  6th  day  of  June,  1902,  Marino  was 
killed  in  Jefferson  county  Ohio,  by  a  passenger  trains  operated  by  the 
plaintiff  in  error.    The  defendant  in  error,  a  citizen  and  resident  of 
the  State  of  Ohio,  was  duly  appointed  and  qualified  as  administrator 
of  the  estate  of  the  decedent,  Marino,  and  filed  his  petition  in  the 
Court  of  Common  Pleas  of  Jefferson  county,  alleging  that  the  de- 
ceased was  killed  by  the  negligence  of  the  railroad  company  and 
praying  for  a  judgment,  as  damages,  for  the  benefit  of  the  wife  and 
children  of  the  deceased  in  the  sum  of  $10,000.    The  second  ground 
of  defense  alleged  in  the  defendant's  answer  is  as  follows :    "  That 
plaintiff  ought  not  to  have  or  maintain  this  action,  for  the  reason  that 
the  defendant  is,  and  was  on  the  6th  day  of  June,  1902,  a  citizen 
and  resident  of  the  State  of  Ohio;  that  the  said  Basilio  Marino 
was  at  the  time  of  his  death  a  native  and  citizen  of  Italy;    that 
the  wife  and  children  of  the  deceased  for  whose  benefit  this  action 
has  been  brought  are  nonresident  aliens  of  the  State  of  Ohio  and 
of  the  United  States  of  America;  that  as  such  nonresident  aliens 
they  are  not  authorized  by  the  statutes  of  the  State  of  Ohio  to 
recover  damages  through  a  legal  representative  for  the  death  of  said 
Basilio  Marino."    The  plaintiff  demurred  to  the  defendant's  second 
defense  upon  the  ground  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  defense.    The  demurrer  was  overruled  by  the  Court 
of  Common  Pleas  and  judgment  was  rendered  for  the  defendant. 
The  Circuit  Court  reversed  the  judgment  of  the  Court  of  Common 
Pleas  and  remanded  the  case  to  the  Court  of  Common  Pleas  with 
instructions  to  sustain  the  demurrer.    This  proceeding  in  error  is 
prosecuted  to  reverse  the  judgment  of  the  Circuit  Court  and  affirm 
the  judgment  of  the  Court  of  Common  Pleas. 

Dunbar  &  Sweeney  and  Arrel,  McVey,  Rowland  &  Harring- 
ton, for  plaintiff  in  error. 

GoLDziER,  RoDGERS  &  Froehlich,  A.  C.  Lewis,  D.  M.  Gruber, 
and  Fred  C.  Rector,  for  defendant  in  error. 

Davis,  Ch.  J.  (after  stating  the  facts).  —  The  question  raised  in 
this  case  is  whether  or  not,  notwithstanding  the  clear  and  unquali- 
fied language  of  Rev.  St.  1892,  sees.  6134,  6135,  an  action  can  be 
prosecuted  for  the  benefit  of  the  next  of  kin  of  the  person  whose 
death  has  been  wrongfully  caused,  when  the  next  of  kin  are  nonresi- 
dent aliens.  It  is  admitted  that  the  literal  terms  of  these  sections 
would  not  exclude  from  the  benefits  of  the  statute  next  of  kin 
who  are  nonresident  aliens,  for  in  section  6134  it  is  provided  that 
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"  in  every  such  case  "  of  wrongful  death  a  liability  to  an  action 
for  damages  attaches,  while  in  section  6135  no  exception  which 
would  exclude  a  nonresident  alien  can  be  found.  But  it  is  con- 
tended: I.  That  the  statutes  of  any  country,  in  the  absence  of 
express  words  to  the  contrary,  are  Jo  be  interpreted  as  applying 
to  the  citizens  of  that  country  only;  2,  that  the  statutes  of  no 
country  can  be  presumed  to  operate  beyond  the  territorial  limits 
of  the  country  so  as  to  confer  rights  or  impose  liabilities  upon 
aliens;  3,  that  to  include  nonresident  aliens  is  obviously  opposed 
to  the  spirit  and  policy  of  the  statute;  and,  4,  that  our  statute  is 
adapted  from  the  English  statute  which  is  commonly  known  as 
"  Lord  Campbell's  Act,"  and  that  the  English  courts  so  interpret 
that  Act  as  to  exclude  nonresident  aliens.  In  support  of  these 
propositions  the  counsel  for  the  plaintiff  in  error  cite  the  following 
authorities:  Story,  Conflict  of  Laws,  sees.  7,  20;  Endlich,  Int. 
Stat.  sec.  176;  Deni  v,  Penn.  R.  R.  Co.,  181  Pa.  St.  525,  37  Atl.  Rep. 
558,  59  Am.  St.  Rep.  676;  Brannigan  v.  Union  Gold  Mining  Co., 
(C.  C.)  93  Fed.  164;  McMillan,  Adm'r,  v.  Spider  Lake  Sawmill 
&  Lumber  Co.,  115  Wis.  332,  91  N.  W.  Rep.  979,  60  L.  R.  A.  589, 
95  Am.  St.  Rep.  947 ;  C,  C,  C.  &  St.  L.  R'y  Co.  v,  Osgood,  Adm'r^ 
(Ind.  App.)  70  N.  E.  Rep.  839;  Adam  v.  Brit.  &  For.  S.  S.  Co.,  L. 
R.  2  Q.  B.  430. 

In  regard  to  the  first  proposition  contended  for  by  the  plaintiff  in 
error,  it  is  important  to  note  that  many  years  ago  this  court  held 
that,  "  where  the  words  of  the  statute  are  plain,  explicit,  and  un- 
equivocal, a  court  is  not  warranted  in  departing  from  their  obvious 
meaning."  This  principle  of  construction  was  adhered  to  in  that 
case,  notwithstanding  the  fact  that  the  court  was  convinced  by 
extraneous  circumstances  that  the  Legislature  intended  to  enact 
something  very  different  from  that  which  they  did  enact.  Wood- 
bury 7'.  Berry,  18  Ohio  St.  456.  That  case  has  been  cited  and 
approved  many  times  in  this  court  and  in  the  courts  of  last  resort 
in  other  States,  as  well  as  in  Thomley  v.  United  States,  113  U.  S. 
310,  5  Sup.  Ct.  491.  It  must  therefore  be  regarded  as  laying  down 
a  cardinal  rule  of  interpretation,  at  least  for  this  jurisdiction.  More- 
over, it  seems  to  us  to  be  a  misinterpretation  of  Mr.  Endlich  to  cite 
his  book  as  an  authority  for  the  proposition  contended  for  here.  He 
refers  to  the  dicta  of  the  judges  in  the  celebrated  copyright  case 
of  Jefferys  v,  Boosey,  4  H.  L.  815,  and  says:  "  It  has  been  said 
indeed  that,  when  personal  rights  are  conferred,  and  persons  filling* 
any  character  of  which  foreigners  are  capable  are  mentioned,  for* 
eigners  would  be  comprehended  in  the  statute."  That  is  one  view  — 
the  dictum  of  Maule,  J.,  in  Jefferys  v,  Boosey,  and  of  Lord  West- 


490  19  American  Negugence  Reports, 

bury,  in  Routledge  v.  Low,  3  H,  L.  100.     Then  he  proceeds  ;     "  On 
the  other  hand,  it  has  been  laid  down  that,  in  general,  statutes 
must  be  understood  as  applying  to  those  only  who  owe  obedience 
to  the  Legislature  which  enacts  them,  and  whose  interests  it  is  the 
duty  of  that  Legislature  to  protect :    *    *    *  .  that,  as  regards  aliens 
resident  abroad,  the  Legislature  has  no  concern  to  protect   their 
interests,  any  more  than  it  has  a  legitimate  power  to  control  their 
rights."    This  is  the  second  view  deducible  ifrom  dicta  in  Jefferys 
V.  Boosey.     Mr.  Endlich  then  continues:     "In  this  view  (that  is, 
the  latter  of  the  two  views)  it  would  be  presumed,  in  interpreting  a 
statute,  that  the  Legislature  did  not  intend  to  legislate  either  as  to 
their  rights  or  liabilities ;  and  to  warrant  a  different  conclusion  the 
words  of  the  statute  ought  to  be  express,  or  the  context  of  it  very 
clear."    We  think  that  the  rule  of  statutory  construction  prevailing 
here,  adverted  to  above,  would  require  a  presumption  just  the  con- 
trary of  that  contained  in  the  second  view  mentioned  by  Mr.  End- 
lich ;  and,  indeed,  the  authority  of  that  view  was  overturned  by  the 
decision  in  Davidsson  v.  Hill,  L.  R.  2  K.  B.  Div.  606  (1901),  and  the 
reasoning  by  which  it  is  supported  has  been  fully  and  completely 
answered  by  Kennedy,  J.,  and  Phillimore,  J.,  in  that  case. 

The  second  proposition  which  is  advanced  in  behalf  of  the  plain- 
tiff in  error  has  already  been  discussed  in  part ;  but  it  may  be  added 
that  no  extraterritorial  effect  is  sought  to  be  given  to  this  statute. 
Marino  was  killed  in  the  State  of  Ohio  by  the  plaintiff  in  error. 
The  killing  is  alleged  to  be  wrongful  under  the  laws  of  Ohio. '  A 
man  who  is  a  citizen  and  resident  of  Ohio  is  duly  appointed  in 
Ohio  as  administrator  of  the  estate  of  the  deceased,  and  brings  suit 
in  Ohio  to  recover  as  damages  a  judgment  for  the  benefit  of  the 
widow  and  children  of  the  deceased,  as  provided  by  the  laws  of 
Ohio.  Is  this  giving  effect  to  the  laws  of  Ohio  in  Italy?  It  is 
hardly  incidentally  or  remotely  so.  These  foreigners  come  into 
the  courts  of  this  State,  by  their  legal  representative,  according  to 
the  forms  prescribed  by  the  law  of  this  State,  and  they  ask  for  com- 
pensation for  a  wrong  which  has  been  done  to  them.  The  answer  to 
them  is  that  thev  were  absent  from  the  State  of  Ohio  when  the  tres- 
pass  occurred.  If  they  had  been  citizens  of  Ohio,  their  absence  in 
Italy  would  have  made  no  difference.  Nor  would  the  fact  that  they 
are  aliens  be  decisive  against  their  right  to  recover;  for,  although 
aliens,  if  thev  had  been  residents  of  Ohio  at  the  time  of  the  trespass, 
they  might  recover.  The  actual  presence  in  the  State  of  the  next  of 
kin  of  the  deceased  at  the  time  of  the  injury  is  not  required  by  the 
statute  to  create  a  right  of  action.    The  injury  may  be  complete. 
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although  the  next  of  kin  may  be  at  the  time  in  another  country. 
The  plaintiffs  have  not  sought  to  enforce  the  laws  of  Ohio  in 
another  jurisdiction,  but  they  have  come  into  the  courts  of  Ohio 
to  enforce  the  laws  of  Ohio  in  their  own  behalf.  The  objection  made 
to  this  is  that  the  statute  of  Ohio  does  not  apply  in  favor  of  nonresi- 
dent aliens.  If  there  had  been  three  men,  instead  of  one,  killed  at 
the  same  time,  the  widow  of  one  was  a  citizen  of  Ohio,  the  widow 
of  another  a  resident  alien,  and  the  widow  of  the  third  a  nonresident 
alien,  it  is  admitted  that  the  first  and  second  could  recover,  and  it  is 
contended  that  the  third  could  not ;  yet  the  language  of  the  statute 
is  the  same  as  to  the  rights  of  all  of  these  parties.  It  seems  to  us, 
therefore,  that  it  is  not  a  question  of  territorial  jurisdiction;  but 
that  when  a  nonresident  alien  comes  into  the  courts  of  the  State  for 
redress  under  the  laws  of  the  State,  as  he  may  do,  it  is  merely  a 
question  of  construction  of  the  statute  to  determine  whether  he  is 
excluded  from  its  benefits. 

We  have  no  disposition  to  controvert  the  proposition  that  a  stat- 
ute of  one  State  cannot  impose  obligations  or  liabilities  on  citizens 
of  another  State  or  country,  not  residing  in  the  State  enacting  the 
statute ;  but  we  take  it  to  be  a  self-evident  proposition  that  a  State, 
if  there  are  no  constitutional  limitations  on  the  general  legislative 
power,  may  confer  rights,  privileges,  or  immunities  upon  nonresi- 
dent aliens  which  they  may  accept,  if  not  prohibited  by  the  govern- 
ment to  which  they  owe  allegiance.  Thus,  in  our  own  State  all 
disabilities  of  aliens  as  to  inheritance  are  removed  by  statute.  Rev. 
St.  1892,  sec.  4173.  Numerous  examples  of  the  exercise  of  such 
legislative  power  may  be  found  noted  in  2  Cyc.  100,  loi.  State  v. 
Smith,  70  Cal.  153,  12  Pac.  Rep.  121,  affords  a  very  striking  illus- 
tration ;  and  see  Mulhall  v.  Fallon,  176  Mass.  266,  57  N.  E.  Rep.  386, 
54  L.  R.  A.  934,  79  Am.  St.  Rep.  309.  And,  this  being  so,  we  have 
not  yet  been  able  to  perceive  any  good  reason  for  raising  a  presump- 
tion that  the  Legislature  intended  to  exclude  nonresident  aliens 
from  the  privilege  of  the  statute  when  its  language  is,  "  in  every  such 
case."  Again,  we  have  not  found  any  persuasive  force  in  the 
suggestion  made  in  Deni  v,  Penn.  R.  R.  Co.,  supra,  that  the  inter- 
pretation which  includes  nonresident  aliens  is  contrary  to  the  "  spirit 
and  policy  "  of  the  statute.  The  policy  of  the  statute  is  plainly  stated, 
and  it  is  that  "  whenever,"  not  in  certain  cases,  "  the  death  of  a 
person  shall  be  caused  by  wrongful  act,"  etc.,  "  then  in  every  such 
case  the  corporation  which  or  the  person  who,"  etc.,  "  shall  be  liable 
to  an  action  for  damages,"  etc.  Section  6134.  "  Every  such  action 
shall  be  for  the  exclusive  benefit  of  the  wife,"  etc.,  and  the  amount 
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received  by  the  personal  representative  shall  be  apportioned  among 
the  beneficiaries,  etc.  Section  6135.  Obviously,  the  purpose  of 
the  statute,  judging  from  its  language,  is  to  give  relief  in  damages 
to  the  next  of  kin  in  all  cases  of  wrongful  death,  notwithstanding 
that  no  right  of  action  would  have  survived  at  common  law. 
Consequently  it  is  not  apparent  to  us  that  it  is  inconsistent  with 
the  "  spirit  and  policy  "  of  the  statute  to  allow  this  remedy  for 
such  a  wrong  to  a  nonresident  alien ;  for  if  nonresident  aliens  be  ex- 
cluded from  the  privilege  of  the  statute,  then  the  remedy  is  not  to 
all,  but  only  to  some  of  the  cases  of  that  description.  This  statute 
unequivocally  declares  the  law  of  this  State  to  be  that  there  shall 
be  a  right  of  action  in  favor  of  the  next  of  kin  of  the  deceased 
in  all  cases  of  wrongful  death  occurring  in  Ohio.  Should  such 
an  explicit  declaration  be  set  aside  by  the  mere  suggestion  that  the 
General  Assembly  was  legislating  for  its  own  jurisdiction  and  for  the 
citizens  and  residents  of  Ohio  only?  We  think  that  the  presump- 
tion is  rather  that  the  General  Assembly  meant  what  it  has  said  in 
unambiguous  language;  and  that  a  nonresident  foreigner  coming 
into  this  jurisdiction  and  asking  redress  for  an  injury  done  to  him  in 
this  State  and  contrary  to  the  law  of  this  State,  although  he  was 
absent  from  the  State  at  the  time,  is  entitled  to  be  heard  in  the  same 
manner  as  a  resident  foreigner  or  a  citizen.  In  this  connection,  and 
inasmuch  as  the  Supreme  Court  of  Pennsylvania,  in  Deni  v,  Penn. 
R.  R.  Co.,  supra,  seems  to  place  much  emphasis  on  the  policy  of  that 
State  as  to  exemption  laws,  it  is  pertinent  to  cite  Sproul  v.  McCoy,  26 
Ohio  St.  577,  in  which  this  court  held  that  the  exemptions  from  sale 
or  execution  allowed  to  "  every  person  who  has  a  family  "  by  the 
Act  of  April  16,  1873  (70  Ohio  Laws,  p.  132;  see  Rev.  St.  1892, 
sec.  5430),  may  be  claimed  by  any  debtor  against  whom  an  action 
is  prosecuted  in  the  courts  of  this  State,  whether  such  debtor  be,  or 
be  not,  a  resident  of  this  State.  The  rule  of  interpretation  which 
was  adopted  in  Woodbury  v.  Berry,  supra,  was  there  applied  to  the 
exemption  statute,  and  it  does  not  seem  to  have  led  the  court  to 
a  wTong  conclusion ;  for  in  that  respect  the  statute  of  Ohio  remains 
without  change  to  this  day. 

Finally,  it  is  urgently  argued  for  the  plaintiff  in  error  that  this  is  an 
English  statute,  and  that  we  should  adopt  the  English  construction  of 
the  statute,  citing  Adam  v.  Brit.  &  For.  S.  S.  Co.,  (1898)  L.  R.  2 
Q.  B.  430.  Act  9  &  10  Vict.,  c.  93,  commonly  known  as  "  Lord 
Campbell's  Act,"  had  been  in  effect  more  than  fifty  years  when 
this  question  was  raised  and  decided  in  that  case.  At  the  time  that 
the  Act  was  adopted  in  Ohio,  there  had  been  no  adjudication,  and. 
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so  far  as  we  know,  no  suggestion  of  this  question.  We  are  not 
bound,  therefore,  by  this  decision  in  the  Queen's  Bench  Division. 
We  find,  however,  a  later  decision  in  the  same  court  (Davidsson  v. 
Hill,  (1901)  L.  R.  2  K.  B.  606)  in  which,  after  careful  and  full 
consideration  in  opinions  by  Kennedy,  J.,  and  Phillimore,  J.,  the 
ruling  was  directly  opposed  to  the  ruling  in  Adam  v,  Brit.  &  For. 
S.  S.  Co.,  supra,  and  in  accord  with  the  views  which  we  have 
expressed  above.  A  notable  change  in  the  attitude  of  the  court 
is  found  in  the  Indiana  case,  which  is  cited  for  plaintiff  in  error. 
C,  C,  C.  &  St.  L.  Ry  Co.  v,  Osgood,  (decided  in  the  Appellate 
Court,  Second  Division,  April  21,  1904)  70  N.\E.  Rep.  839.  When 
the  same  case  was  again  before  the  same  court,  February  16,  1905 
(73  N.  E.  Rep.  285),  it  was  held  that  an  administrator  appointed 
in  the  State  may  sue  to  recover  for  the  death  of  a  resident,  although 
the  ultimate  distribution  of  the  proceeds  of  the  action  will  go  to 
a  nonresident  alien,  where  the  laws  of  the  country  in  which  such 
alien  resides  authorize  a  similar  recovery  in  favor  of  alien  next 
of  kin.  There  are  other  cases,  in  addition  to  those  cited  in  the 
briefs  for  the  defendant  in  error,  which  are  in  accord  with  the  views 
which  we  have  expressed.  Romano  v.  Capital  City  Brick  &  Pipe 
Co.,  125  Iowa,  591,  loi  N.  W.  Rep.  437,  68  L.  R.  A.  132;  Tanas 
V,  Municipal  Gas  Co.,  (Sup.)  84  N.  Y.  Supp.  1053;  Alfson  v.  Bush 
Co.,  Lim.,  (Court  of  Appeals  of  New  York,  Oct.  3,  1905)  75  N. 
E.  Rep.  230;  Bonthron  v.  Phoenix  Light,  etc.  &  Fuel  Co.,  (Ariz.) 
71  Pac.  Rep.  941,  61  L.  R.  A.  563;  Renlund  v.  Commodore  Mining 
Co.,  89  Minn.  41,  93  N.  W.  Rep.  1057,  99  Am.  St.  Rep.  534; 
Pocahontas  Collieries  Co.  v.  Rukas'  AdmV,  (Court  of  Appeals  of 
Virginia,  June  28,  1905)  51  S.  E.  Rep.  449. 

It  seems  to  us  that  the  right  of  the  defendant  in  error  to  main- 
tain this  action  in  behalf  of  the  wife  and  children  of  his  decedent, 
notwithstanding  that  the  wife  and  children  are  nonresident  aliens, 
is  supported  by  the  sounder  reasoning  and  by  the  greater  weight  of 
authority;  and  therefore  the  judgment  of  the  Circuit  Court  is 
affirmed. 

Price,  Crew,  and  Summers,  JJ.,  concur. 
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ARCHDEACON,  ADM'R   v.   CINCINNATI    GAS    & 

ELECTRIC  CO. 

Superior  Court  of  Cincinnati,  Ohio,  General  Term,  January,  ipo6. 


ACTION  FOR  WRONGFUL  DEATH  MUST  BE  BROUGHT  WITHIN 
STATUTORY  PERIOD  —  FAILURE  TO  COMPLETE  APPOINT- 
MENT OF  ADMINISTRATOR.  —  No  action  for  a  wrongful  death  wifl 
lie  until  the  appointment  of  the  administrator  has  been  completed  and 
where  such  completion  of  appointment  has  been  delayed  by  failure  of 
the  administrator  to  give  bond  for  more  than  two  years,  the  right  of 
action  is  abated  by  the  statute  which  runs  against  the  beneficiaries  with- 
out interruption  from  the  date  of  the  wrongful  death. 

AMrming  Archdeacon,  AdmV,  v.  Cincinnati  Gas  &  Electric  Co.,  3  N.  P.  N.  S., 
45,  17  Am.  Neg.  Rep.  346. 

Ferris^  J. ;  Littleford,  J.,  and  Hoffbeimer,  J.,  concur. 

The  plaintiff  in  error  was  the  plaintiff  below,  and  the  defendant 
in  error  was  the  defendant  below.  The  case  seems  not  to  have  been 
heard  on  its  merits,  but  a  hearing  was  had  on  facts  set  forth  in  a 
special  answer,  in  the  nature  of  a  plea  of  abatement  under  the  fol- 
lowing facts : 

It  was  made  to  appear  that  on  February  5,  1903,  application  was 
made  in  the  Probate  Court  for  letters  of  administration  on  the 
estate  of  John  Archdeacon.  The  administrator  signed  his  bond  but 
gave  no  sureties.  Letters  of  administration  were  as  a  consequence 
not  issued  to  him.  But  on  the  28th  day  of  March,  1903,  suit  was 
filed  by  the  administrator,  alleging  his  appointment  and  seeking  to 
recover  for  wrongful  death  of  the  decedent,  John  Archdeacon. 
Defendant  thereupon  filed  an  answer  admitting  plaintiff's  appoint- 
ment and  qualification  as  administrator,  but  denying  liability.  Thus 
the  case  stood  until  March  10,  1905,  when  plaintiff's  attention  was 
called  to  the  omission  made  by  him  in  the  matter  of  his  failure  to 
have  proper  sureties  and  consequent  lack  of  letters  of  administra- 
tion. The  case  came  on  for  trial  on  March  13,  1905,  when  de- 
fendant sought  and  obtained  leave  to  file  an  amended  answer  deny- 
ing the  appointment  of  the  administrator,  and  thereupon  filed  a 
motion  to  dismiss  the  action,  which  motion  was  by  the  court  re- 
garded as  a  plea  in  abatement,  and  upon  hearing  the  court  found 
the  facts  to  be  as  above  stated,  rendered  judgment  upon  the  plead- 
ings and  dismissed  the  action;  to  all  of  which  plaintiff  duly  ex- 
cepted.   No  exception,  however,  appears  to  have  been  taken  to  the 
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action  of  the  court  in  permitting  the  filing  of  the  amended  aijswer 
setting  up  the  plea  in  bar  that  the  plaintiff  was  without  legal  capacity 
to  maintain  the  action. 

The  court  below,  construing  sees.  6134  and  6135,  found  that  the 
conditions  precedent  constitute  a  part  of  the  cause  of  action  and 
must,  therefore,  be  performed  before  cause  of  action  accrued  and 
remedial  rights  arose  and  further  found  that  the  words  "  creating 
rights  "  under  the  provisions  of  this  section,  being  unknown  to  com- 
mon law,  should  be  given  an  effect  in  harmony  with  the  words 
used  to  accomplish  the  purpose  intended,  and  that  the  limitation 
of  two  years  within  which  an  action  should  be  brought  for  the  re- 
covery of  damages  in  case  of  wrongful  death  was  an  essential  con- 
dition of  the  right  of  action,  in  all  of  which  we  concur. 

Our  attention  has  been  drawn  to  the  fact  that,  under  the  author- 
ities collated  in  the  Am.  &  Eng.  Encyc.  of  Law,  vol.  11,  p.  908,  the 
title  of  the  administrator  to  property  of  his  intestate  relates  back 
and  takes  effect  from  the  time  of  the  death  of  the  decedent,  legal- 
izing all  acts  otherwise  valid  done  by  the  administrator  before  his 
appointment  and  vesting  in  him  a  cause  of  action  accruing  between 
the  granting  of  letters  and  the  death  of  the  intestate.  Section  6135 
provides,  with  reference  to  such  action,  that,  "  it  shall  be  brought 
in  the  name  of  the  personal  representative  of  the  deceased  person 
within  two  years  after  the  death  of  such  deceased  person." 

This  limitation  of  two  years  was  held  in  the  case  of  Railway 
V.  Hine,  25  Ohio  St  629,  "  to  be  a  condition  qualifying  the  right 
of  action,  and  not  a  mere  limitation  of  the  remedy.  It  is,  therefore, 
*  *  *  a  necessary  condition  to  the  right  of  action."  Wolf, 
Adm'r  v.  Railway  Co.,  55  Ohio  St.  529. 

The  court  also  holds  such  administrator  thus  appointed  to  be  a 
mere  nominal  party,  having  no  interest  in  the  case  for  himself  or 
the  estate  he  represents,  and  there  being  no  estate  in  being,  and 
consequently  no  assets  of  any  kind,  but  the  entire  object  of  the  stat- 
ute referred  to  being  for  the  purpose  of  creating  an  estate,  it  is 
held  that  the  rules  referred  to  in  11  Am.  &  Eng.  Encyc.  of  Law 
are  not  applicable  (28  Ohio  St.  191). 

In  reaching  these  conclusions,  by  which  we  concur  with  the  action 
of  the  court  below  in  holding  the  plea  in  abatement  good,  we  have 
not  overlooked  the  salutary  rules  that  govern  in  matters  of  a  sur- 
rogate nature,  where  the  acts  of  a  de  facto  administrator  have  been 
given  full  force  and  effect  as  if  done  by  a  de  jure  administrator, 
but  we  believe  as  to  those  as  well  as  to  the  acts  of  an  administrator 
dc  son  tort,  when  properly  done,  that  such  rules  do  not  contravene 
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the  necessity  found  by  the  court  below,  of  making  strict  construction 
of  the  statute  regarding  the  action  as  begun  only  when  conditions 
precedent  have  been  fully  complied  with. 

We  see  no  error,  and  therefore  concur  in  the  conclusions  of  the 
court  as  found  in  3  N.  P.  N.  S.  45. 

•     W.  A.  RiNCKHAFF,  D.  T.  Hackett  and  Chas.  M.  Cist,  for  plain- 
tiff in  error. 

OuTCALT  &  FoRAKER,  Jas.  W.  Heintzman  and  Smith  Hicken- 
LOAPER,  for  defendant  in  error. 


HORNEY  V.  NIXON. 

Supreme  Court,  Pennsylvania,  October,  1905, 


THEATRE  —  RIGHT  OF  TICKET  HOLDER  TO  ENFORCE  CON- 
TRACT. —  The  proprietor  of  a  theatre  selling  a  ticket  creates  thereby 
contractual  relations  with  the  holder,  who  is  entitled  to  damages  for  any 
breach  of  the  contract. 

SAME  — LICENSE  REVOCABLE  —  TRESPASSER.  —  A  theatre  ticket  is 
a  mere  license,  for  the  revocation  of  which  before  the  holder  has  actually 
taken  his  seat,  assumpsit  for  the  breach  of  the  contract  is  the  only  remedy 
and  an  action  for  tort  will  not  lie.  A  purchaser  of  a  theatre  ticket  re- 
fusing to  leave  the  theatre  upon  request,  is  a  trespasser. 

SAME  — HOLDER  OF  TICKET  EXCLUDED  FROM  THEATRE  — 
TRESPASS.  —  Where  it  appeared  that  the  plaintiff  and  his  family  had 
purchased  reserved  seats  for  a  performance  in  a  theatre  and  that  before 
that  performance  the  city  authorities  caused  certain  end  seats  to  be 
removed,  and  the  resulting  confusion  was  the  cause  of  the  plaintiff's 
seats  being  sold  to  other  persons,  and  he  was  told  when  he  presented 
his  tickets,  that  the  seats  called  for  by  them  could  not<be  given  to  him, 
and  he  was  offered  other  seats  that  he  refused  because  they  were  further 
back,  and  when  he  became  indignant  and  created  some  noise,  he  was 
invited  to  the  corridor,  where  the  money  paid  for  the  tickets  was  ten- 
dered to  him  and  refused  by  him,  an  action  of  trespass  for  the  price  of 
the  tickets  and  for  the  inconvenience  and  mortification  suffered  by  him 
would  not  lie.     *" 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Wilbur  Homey  against  Samuel  F.  Nixon  and  J.  Fred 
Zimmerman.  There  was  a  judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Argued  before  Dean,  Fell,  Brown,  Mestrezat,  and  Elkin,  JJ. 

Ulysses  S.  Koons,  W.  H.  G.  Gould,  and  Henry  E.  Lallou,  Jr., 
for  appellant. 
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Arthur  Straus  Arnold  and  J.  Siegmund  Levin,  for  appellees^ 
Brown,  J.  —  Lewis  J.  Somers,  the  father-in-law  of  the  plaintiff, 
purchased  from  the  Columbia  Field  Club  eight  tickets  for  a  theatri- 
cal performance  to  be  given  on  February  26,  1904,  at  a  theatre  in 
the  city  of  Philadelphia  under  the  management  of  the  appellees. 
They  had  issued  a  certain  number  of  tickets  to  the  club,  to  be  sold 
by  it,  as  the  performance  was  to  be  for  its  benefit.  After  the  tickets 
had  been  issued  to  it  a  fire  commission,  appointed  by  the  mayor  of 
the  city,  directed  the  aisles  of  the  theatre  to  be  widened  as  a  meas- 
ure of  greater  safety  to  the  public,  by  removing  the  end  seat  on  each 
row  of  the  center  section.  The  eight  tickets  purchased  by  Somers 
were  in  the  fifth  row  of  this  section  and  were  numbered  from  i 
to  8;  No.  I  being  for  the  one  along  the  aisle.  Two  of  these  eight 
tickets,  Nos.  3  and  4,  were  purchased  by  plaintiff  from  his  father- 
in-law.  The  order  of  the  fire  commission  led  to  some  confusion  in 
connection  with  the  sale  of  seats,  as  the  appellees  did  not  know  who 
had  purchased  tickets  from  the  club  before  the  order  was  complied 
with;  but  arrangements  were  made  to  issue  other  tickets  to  the 
holders  of  those  for  the  seats  along  the  aisles  which  had  been  re- 
moved. By  some  oversight  all  of  the  eight  seats  called  for  by  the 
tickets  purchased  by  Somers  were  resold,  and  when  he  and  his 
family  presented  their  coupons  to  the  usher  they  were  informed 
that  they  could  not,  under  the  circumstances, '  be  given  the  seats 
called  for.  They  were  offered  eight  seats  together  elsewhere,  as 
they  insisted  upon  being  seated  as  a  family,  but  these  they  declined 
as  being  too  far  back.  They  were  then  offered  seats  in  two  of  the 
boxes,  but  these  were  refused,  on  the  ground  that,  as  they  had  come 
as  a  family,  they  insisted  upon  sitting  together  and  in  the  seats 
called  for  by  their  coupons.  In  view  of  the  alterations  made  in 
pursuance  of  the  order  of  the  fire  commission  it  was  impossible  for 
the  managers  of  the  theatre  to  give  the  family  these  eight  seats, 
but,  according  to  plaintiff's  own  testimony,  they  courteously  offered 
to  seat  them  elsewhere,  The  party,  however,  refused  every  propo- 
sition and  became  noisy,  to  the  annoyance  of  those  witnessing  the 
performance,  which  had  commenced.  They  were  told  that  they 
could  not  continue  discussing  the  matter  inside  of  the  theatre  and 
were  directed  to  go  outside,  where,  according  to  the  testimony  of 
the  treasurer  of  the  appellees,  they  were  tendered  back  the  money 
they  had  paid  for  their  tickets.  After  having  so  declined  every 
offer  to  give  them  other  seats  to  witness  the  performance,  they  left 
the  theatre ;  and  the  plaintiff  shortly  afterwards  brought  this  action 
to  recover  the  price  of  the  tickets  purchased  by  him,  and  "  for  the 
Vol.  XIX— 33 
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inconvenience  and  annoyance  and  mortification  and  indignity  and 
humiliation  suffered  "  by  him. 

Under  the  foregoing  facts  the  court  below  directed  a  verdict  for 
the  defendants,  for  the  reason  that  there  could  be  no  recovery  in 
trespass  —  the  fon;H  of  action  adopted  by  the  plaintiff;  and  the 
single  question  before  us  is  the  correctness  of  this  ruling.  It  was 
so  manifestly  correct  that  the  judgmetit  might  well  be  affirmed^ 
without  saying  more.  The  case  as  presented  by  the  plaintiff  has 
not  a  single  tortious  feature.  He  had  purchased  a  ticket,  calling 
on  its  face  for  a  seat  which  he  insisted  on  having,  and  it  was  the 
duty  of  the  defendants  to  give  it  to  him ;  but  their  failure  to  perform 
that  duty  was  simply  a  failure  to  perform  their  contract  with  the 
holder  of  the  ticket,  and  for  such  failure  the  remedy,  as  in  any 
other  simple  breach  of  contract,  is  in  assumpsit  for  damages  for  the 
breach.  The  confusion  resulting  from  the  change  in  the  rows  of 
seats,  which  followed  the  order  of  the  fire  commission,  was  the  ex- 
cuse given  for  not  being  able  to  furnish  the  family  the  seats  called 
for  by  the  tickets,  and  it  ought  to  have  been  accepted  by  any  rea- 
sonable person.  The  plaintiff,  if  not  willing  to  take  any  of  the  other 
seats  offered  to  him,  ought  to  have  been  content  to  have  his  money 
refunded. 

In  support  of  the  contention  that  the  appellant  has  a  right  of 
action  in  trespass,  decisions  in  cases  of  common  carriers  are  cited, 
in  which  trespass  was  held  to  have  been  the  proper  form  of  action 
for  refusal  to  carry  passengers,  or  for  unlawfully  ejecting  them 
without  force  or  violence.  But  the  difference  between  the  duty  of  a 
common  carrier  and  that  of  a  theatre  proprietor  has  been  wholly 
overlooked.  That  of  the  former  is  absolute  to  carry  whoever  may 
wish  to  be  carried.  It  is  a  duty  growing  out  of  no  contract,  but 
rests  at  all  times  on  the  common  carrier  in  return  for  the  franchises 
and  privileges  conferred  by  the  State.  If,  in  violation  of  this  duty, 
it  refuses  to  receive  a  passenger,  or  unlawfully  ejects  him  from  one 
of  its  conveyances,  trespass  will  lie  upon  the  disregard  of  the  implied 
obligation  to  serve  the  public,  or  the  tort  may  be  waived  and  as- 
sumpsit maintained  for  a  breach  of  the  contract  of  carriage,  if  one 
has  been  entered  into.  The  rule  is  thus  stated  in  15  Encyc.  of  PL 
&  Pr.  1 121:  "It  may  be  stated  as  an  abstract  proposition  that, 
where  the  duty  of  a  common  carrier  to  a  passenger  is  not  one  which 
is  implied  by  law  by  reason  of  the  relation  of  the  parties,  but  de- 
pends solely  upon  the  fact  that  it  has  been  expressly  stipulated  for, 
the  remedy  is  in  contract  and  not  in  tort ;  but  where  the  duty  is  im- 
plied by  law  by  reason  of  the  relation  of  the  parties,  or  where  the 
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passenger  sustains  an  injury  by  reason  of  the  breach  of  a  duty 
which  the  railroad  owes  to  the  public  in  general,  the  remedy  is  in 
tort."  "  When  the  gist  of  the  action  is  a  breach  of  duty,  and  not  of 
contract,  and  the  contract  is  not  alleged  as  the  cause  of  action,  and 
when  from  the  facts  alleged  the  law  raises  the  duty  by  reason  of 
the  calling  of  the  defendant,  as  in  the  case  of  innkeepers  and  com- 
mon carriers,  and  the  breach  of  duty  is  solely  counted  upon,  the 
rules  applying  to  actions  ex  delicto  determine  the  rights  of  the 
parties."  Frink  v.  Potter,  17  111.  406,  9  Am.  Neg.  Cas.  200.  "  The 
liability  of  a  carrier  of  passengers  is  a  subject  which  has  become 
of  great  practical  importance  since  the  introduction  of  railroads, 
and  the  subject  of  the  measure  of  damages  for  breach  of  contract  of 
carriage  of  a  passenger  has  been  much  discussed.  The  relation 
between  carrier  and  passenger  is  more  than  a  mere  contract  rela- 
tion ;  indeed,  it  may  exist  in  the  absence  of  contract.  It  is  clear  that 
any  person  rightfully  on  the  cars  of  a  railway  company  is  entitled 
to  protection  by  the  carrier,  though  he  is  a  free  passenger.  Any 
breach  of  this  duty  owed  by  the  carrier  to  the  passenger  would 
seem  to  be  a  tort.  Recovery  may  be  had  either  in  an  action  of 
tort  or  in  an  action  for  breach  of  the  contract.  The  contract  made 
by  a  common  carrier  of  passengers  (and  we  shall  see  that  the  same 
is  true  of  contracts  made  by  all  incorporated  telegraph  companies), 
is  not  simply  a  voluntary  engagement,  such  as  an  ordinary  contract 
inter  partes,  but  an  agreement  made  in  pursuance  of  an  obligation 
towards  all  the  world,  imposed  either  by  his  mere  status  as  common 
carrier,  or  under  his  charter,  or  both.  In  other  words,  it  is  a  con- 
tract which  he  is  under  a  duty  to  make  and  under  a  duty  to  per- 
form, so  that  a  breach  is  not  a  mere  breach  of  co^jtract,  but  also, 
as  we  have  said,  a  tort."    2  Sedgwick  on  Damages  (8th  ed.),  sec. 

859- 

The  proprietor  of  a  theatre  is  a  private  individual,  engaged  in  a 

strictly  private  business,  which,  though  for  the  entertainment  of  the 

public,  is  always  limited  to  those  whom  he  may  agree  to  admit  to 

it.    There  is  no  duty,  as  in  the  case  of  a  common  carrier,  to  admit 

every  one  who  may  apply  and  be  willing  to  pay  for  a  ticket,  for  the 

theatre  proprietor  has  acquired  no  peculiar  rights  and  privileges 

from  the  State,  and  is  therefore  under  no  implied  obligation  to  serve 

the  public.    When  he  sells  a  ticket  he  creates  contractual  relations 

with  the  holder  of  it,  and  whatever  duties  on  his  part  grow  out  of 

these  relations  he  is  bound  to  perform,  or  respond  in  damages  for 

the  breach  of  his  contract,  if  it  is  of  that  only  that  complaint  can 

be  made.    Such  is  just  the  situation  here.    A  courteous  explanation 
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was  made  why  the  contract  with  the  plaintiff  as  the  holder  of  the 
ticket  issued  by  the  defendants  could  not  be  specifically  performed ; 
other  seats  in  different  parts  of  the  house  were  offered  to  him  and 
the  rest  of  the  family,  which  could  have  been  occupied  by  them  to- 
gether as  one  party,  but  were  declined;  seats  in  the  proscenium 
boxes  were  refused,  because  the  party  would  be  separated,  and  even 
after  all  this  they  were  not  evicted  from  the  building,  but  simply 
told  that  their  loud  discussion  of  what  thev  conceived  to  be  the 
great  wrong  done  them  could  not  be  carried  on  inside  the  theatre, 
fo  the  annoyance  of  those  who  were  witnessing  the  performance ; 
and,  without  rudeness  or  violence,  they  were  directed  to  go  into 
the  foyer,  where  they  continued  to  discuss  the  situation.  They 
could  have  had  seats  at  any  time,  but  would  take  none  except  those 
called  for  by  their  tickets.  The  allegation  of  the  plaintiff,  in  his 
attempt  to  make  out  a  case  of  trespass  against  the  appellees,  is  that 
by  their  conduct  he  was  unlawfully  ejected  from  the  theatre,  to  his 
mortification,  indignity,  and  humiliation.  The  proof  is  just  to  the 
contrary,  and  shows  nothing  but  a  simple  breach  of  a  simple  con- 
tract, resulting  from  a  cause  which  was  explained  to  him  and  which 
ought  to  have  been  regarded  as  unavoidable.  But  he  and  some  of 
the  rest  would  listen  to  nothing  but  what  their  tickets  called  for.  If 
the  contract  with  him  was  broken,  he  is  entitled  to  nothing  more 
than  the  actual  damages  for  the  breach,  and  these,  according  to  the 
testimony  of  the  treasurer  of  the  appellees,  were  tendered  to  him. 
In  affirming  this  judgment  nothing  more  would  be  said,  but  for 
the  citation  of  Drew  v.  Peer,  93  Pa.  St.  234,  as  authority  for  the 
right  of  the  plaintiff  to  maintain  trespass.  There  is  no  analogy  be- 
tween the  two  cases.  Peer  and  his  wife,  two  colored  persons, 
purchased  ticl^ts  for  reserved  seats  in  the  theatre  of  the  defend- 
ant. On  the  evening  of  the  performance  they  passed  through  the 
street  door  and  were  within  a  few  feet  of  the  ticket  taker  at  the 
entrance  to  the  orchestra  circle,  when  the  man  who  was  taking  the 
tickets  cried  out,  "  Clear  them  niggers  out !  "  and  they  were  violently 
ejected  from  the  building.  In  an  action  in  case  a  recovery  was  had 
and  sustained,  and  it  was  said  by  Sterrett,  J. :  "  Whether  the  tickets 
conferred  merely  a  license,  or  something  more,  is  immaterial.  If 
they  gave  only  a  license  to  enter  the  theatre  and  remain  there  during 
the  performance,  it  is  very  clear  that  the  agents  of  the  defendant 
had  no  right  to  revoke  it  as  they  did,  and  summarily  eject  Peer 
and  his  wife  from  the  building  in  such  manner  as  to  injure  her.  We 
incline  to  the  opinion,  however,  that  as  purchasers  and  holders  of 
tickets  for  particular  seats  they  had  more  than  a  mere  license.    Their 
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right  was  more  in  the  nature  of  a  lease,  entitling  them  to  peaceable 
ingress  and  egress,  and  exclusive  possession  of  the  designated  seats 
during  the  performance  on  that  particular  evening."  All  that  was 
decided  was  that  the  defendant  had  no  right  to  revoke  tJie  license 
in  the  manner  she  did,  and  violently  and  rudely  eject  the  plaintiff 
and  his  wife  from  the  theatre.  The  suit  was  for  damages  resulting 
from  their  rude  ejection,  and  what  is  said  about  the  tickets  being 
more  than  a  mere  license  is  to  be  regarded  as  simply  ohiter  dictum. 
Even  as  such  it  is  certainly  not  in  accord  with  the  authorities  in  this 
country  and  in  England.  "  Licenses  which  are  given  by  the  sale  of 
tickets  to  theatres  and  other  places  of  amusement  are  revocable." 
Cooley  on  Torts  (2d  ed.),  p.  306.  "  A  theatre  ticket,  being  a  mere 
license  to  the  purchaser,  which  may  be  revoked  at  the  pleasure  of 
the  theatrical  manager,  upon  such  revocation,  if  the  person  attempts 
to  enter,  or  if,  having  previously  entered,  he  refuses  to  leave  upon 
request,  he  becomes  a  trespasser,  and  may  be  prevented  from  enter- 
ing or  may  be  removed  by  force,  and  can  maintain  no  action  of  tort 
therefor.  His  only  remedy  is  by  an  action  on  the  contract  to  recover 
the  money  paid  for  the  ticket  and  damages  sustained  by  the  breach 
of  the  contract  implied  by  the  sale  and  delivery  of  such  ticket." 
21  Encyc.  of  PL  and  Pr.  647.  Among  the  cases  sustaining  this  are 
Wood  V,  Leadbitter,  13  M.  &  W.  838;  McCrea  v.  Marsh,  78  Mass. 
211,  71  Am.  Dec*  745;  Burton  v,  Scherpf,  83  Mass.  133,  79  Am. 
Dec.  717;  Pearce  v,  Spalding,  12  Mo.  App.  141 ;  Johnson  v,  Wilkin- 
son, 139  Mass.  3,  29  N.  E.  Rep.  62,  52  Am.  Rep.  698;  Greenberg 
V,  Western  Turf  Ass'n,  140  Cal.  357,  73  Pac.  Rep.  1050.  In  the 
light  of  these  and  other  authorities,  a  theatre  ticket  is  to  be  re- 
garded as  a  mere  license,  for  the  revocation  of  which,  before  the 
holder  has  actually  been  given  his  seat  and  has  taken  it,  the  only 
remedy  is  in  assumpsit  for  the  breach  of  the  contract. 
Judgment  affirmed. 


BURNS  V.  JOHNSTOWN   PASSENGER   RY.  CO, 

Supreme  Court,  Pennsylvania,  January,  IQ06. 


CARRIER  AND  PASSENGER  —  STREET  CAR  —  PASSENGER  ON 
RUNNING  BOARD  STRUCK  BY  POLE  NEAR  TRACK.  — A  pas- 
senger standing  on  the  running  board  of  a  street  car  when  there  is  room 
inside,  assumes  the  risk. 
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SAME.  —  Where  it  appeared  that  a  passenger  knew  that  the  running  board 
upon  which  he  stood  was  in  close  proximity  to  the  poles  near  the  track, 
and  he  remained  thereon  after  warning  other  passengers  of  the  danger, 
and  he  was  struck  by  a  pole  and  knocked  from  the  car  and  killed,  he  was 
guilty  of  contributory  negligence  that  precluded  a  recovery  for  his 
death  (i).  • 


' 


Appeal  from  Court  of  Common  Pleas.  Cambria  County. 

Action  by  Margaret  J.  Bums  against  the  Johnstown  Passenger 
Railway  Company.  From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  appeals.    Affirmed, 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

Donald  E.  Dufton  and  Robert  E.  Creswell,  for  appellant. 


I.  In  Verrone  v.  Rhode  Island 
Suburban  R.  Co.,  (R.  I.  Nov.  1905) 
62  Atl.  Rep.  512,  the  plaintiffs  in- 
testate was  a  passenger  on  Labor  Day, 
1902,  upon  an  open  trolley  car 
operated  by  the  defendant.  When 
he  got  upon  the  car  the  seats  were 
filled,  and  passengers  were  standing 
between  the  seats,  and  he  was  able 
only  to  secure  a  position  upon  the 
running  board.  According  to  all  the 
testimony,  he  grasped  the  post  or  the 
handle  affixed  to  it  with  both  hands 
as  long  as  he  continued  on  the  car. 
As  the  car  approached  the  hill  north 
of  Barrington  station,  while  it  was 
proceeding  along  a  straight  and  ap- 
proximately level  track,  he  fell  off, 
and  was  found  a  short  time  after 
lying  dead  in  the  road.  There  is  no 
dispute  that  he  was  killed  by  the  fall 
from  the  car.  Several  witnesses  testi- 
fied that  just  previous  to  the  accident 
the  car  swayed  violently,  and  was 
jerked  sideways  with  considerable 
force.  One  witness  testified,  without 
objection,  that  the  car  was  going  at 
an  extraordinary  rate  of  speed  at  the 
time  of  the  accident.  The  question 
was  asked  of  other  witnesses  how  the 
motion  compared  with  the  usual  mo- 
tion of  the  car,  and  the  defendant's 
objection  to  this  question  was  sus- 
tained, and  the  plaintiff  duly  excepted. 


At  the  conclusion  of  the  plaintiff's 
evidence,  a  nonsuit  was  granted.  The 
plaintiff  asks  for  a  new  trial  on  the 
grounds  that  it  was  error  to  exclude 
the  testimony  offered  and  to  g^rant  the 
nonsuit. 

The  Court  said  :  "  We  think  the 
nonsuit  was  improperly  granted.  The 
plaintiff's  intestate  occupied  this  posi- 
tion on  the  running  board  because 
there  was  no  vacant  seat  in  the  car, 
nor  standing  room  between  the  seats. 
This  was  not  negligence  per  se.  If  the 
railroad  company  accepts  passengers 
whom  it  cannot  accommodate  inside 
its  car,  it  must  do  all  that  human  care 
and  vigilance  reasonably  can  to  pre- 
vent accident  happening  to  them. 
Brunnchow  v.  R.  I.  Co.,  26  R.  I.  211, 
58  Atl.  657.  It  was  a  substantial  issue 
in  this  case  whether  the  car  was  pro- 
ceeding as  usual  when  the  accident 
occurred,  or  was  propelled  at  an  ex- 
traordinary rate  of  speed,  which 
would  be  likely  to  cause  more  violent 
and  dangerous  jolting  and  swaying 
than  common.  The  passenger,  when 
he  took  his  place  on  the  running 
board,  assumed  the  risk  of  ordinary 
motion,  not  of  extraordinary  violence. 
Testimony,  therefore,  upon  this  sub- 
ject would  be  admissible  if  offered  by 
competent  witnesses." 
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Percy  Allen  Rose,  Forest  Rose,  and  W.  Horace  Rose,  for 
appellee. 

Elkin,  J.  —  Even  if  it  be  conceded  that  the  defendant  company 
was  negligent  in  constructing  and  maintaining  the  poles  supporting 
the  trolley  wires  in  too  close  proximity  to  the  tracks,  it  does  not 
necessarily  follow  that  there  can  be  a  recovery  in  this  case.  The 
real  question  in  dispute  is  whether  the  testimony  shows  such  con- 
tributory negligence  on  the  part  of  the  deceased  as  will  defeat  plain- 
tiff's claim  in  this  action.  The  learned  trial  judge  in  the  court  be- 
low directed  a  compulsory  nonsuit,  which,  on  motion  made,  he 
refused  to  take  off,  from  which  rulings  this  appeal  is  taken. 

The  deceased  was  standing  on  the  running  board  of  an  open 
summer  car  at  the  time  the  accident  occurred.  We  have  frequently 
said  that  the  running  board  of  a  car  is  not  intended  for  the  use  of 
passengers,  except  as  a  convenience  in  getting  in  and  out  of  the  car. 
A  passenger  who  stands  on  the  running  board  when  there  is  room 
inside,  or  when  it  is  reasonably  practicable  to  go  inside  the  car. 
nssumes  the  risk  of  his  position.  Bard  v.  Penn.  Traction  Co.,  176 
Pa.  St.  97,  10  Am.  Neg.  Cas.  I26n,  34  Atl.  Rep.  953,  53  Am.  St. 
Rep.  672 ;  Thane  v.  Scranton  Traction  Co.,  191  Pa.  St.  249,  43  Atl. 
Rep.  136,  71  Am.  St.  Rep.  767;  Bumbear  v.  United  Traction  Co., 
198  Pa.  St.  198,  47  Atl.  Rep.  961.  It  follows,  therefore,  that  a 
passenger  who  is  injured  while  standing  on  the  running  board  must 
show  by  affirmative  testimony  that  it  was  not  practicable  for  him  to 
go  inside  the  car  before  he  can  sustain  an  action  for  damages. 

We  have  some  doubt  whether  the  evidence  offered  by  appellant 
has  met  this  standard  of  requirement,  but,  even  conceding  under 
the  circumstances  as  disclosed  by  the  testimony  it  was  a  question 
for  the  jury  to  determine  whether  it  was  practicable  for  the  de- 
ceased to  go  inside  the  car,  still  there  can  be  no  recovery  because 
of  the  negligence  of  the  deceased  in  another  respect.  The  danger, 
if  any,  from  the  poles  could  have  Been  avoided  by  the  exercise  of 
reasonable  care.  Did  he  exercise  the  reasonable  care  required  under 
the  circumstances?  The  learned  trial  judge  held  that  he  did  not. 
In  this  there  was  no  error.  The  deceased  had  placed  himself  on 
the  running  board,  where  he  assumed  the  risk  of  his  position,  un- 
less he  relieved  himself  by  showing  that  it  was  not  practicable  for 
him  to  go  inside,  and,  in  addition,  he  knew  of  the  close  proximity 
of  the  poles  to  the  tracks,  and  warned  other  passengers  of  the 
danger.  Three  or  more  passenger?  standing  in  front  of  him  and* 
one  or  more  back  of  him  passed  the  pole  without  being  injured. 
These  passengers  were  standing  on  the  same  running  board,  and 
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were  subject  to  the  same  danger,  if  such  it  was.  They  all  avoided 
the  danger  of  the  poles  about  which  the  deceased  had  warned  them, 
and  it  is  clear  he  could  have  avoided  it  by  the  exercise  of  reason- 
able care.  If  he  knew  the  danger,  and  he  did,  and  could  have 
avoided  it  by  reasonable  care,  and  of  this  there  is  no  doubt,  it  was 
his  duty  to  do  so,  and,  having  failed  to  perform  his  duty  in  this 
respect,  he  was  guilty  of  contributory  negligence,  and  there  can  be. 
no  recovery  in  this  case. 

Judgment  affirmed. 

Mestrezat,  J.,  dissents. 


MORGAN   V.   WESTMORELAND    ELECTRIC  CO, 

Supreme  Court,  Pennsylvania,  January,  ipo6. 


ELECTRICITY  — TELEPHONE  LINEMAN  KILLED  BY  CONTACT 
WITH  BRACE  THAT  WAS  CHARGED  FROM  WORN  INSU- 
LATED WIRE  —  Where  it  appeared  that  the  employee  of  a  telephone 
company  that  used  an  electric  light  pole  belonging  to  defendant  was  last 
seen  alive  when  he  was  at  the  fifth  cross-arm  and  his  body,  that  had 
evidently  received  an  electric  shock,  was  found  on  those  wires,  and  the 
insulation  of  the  electric  wire  of  defendant  on  the  seventh  cross-arm  was 
worn  off  at  its  point  of  contact  with  an  iron  bolt  whidi  passed  throus^ 
a  brace  that  was  used  as  a  support  by  persons  climbing  the  pole,  there 
was  sufficient  evidence  to  warrant  a  finding  that  contact  with  the  charged 
brace  was  the  cause  of  death,  and  that  defendant  was  liable. 

PLEADING  —  NOTICE  OF  ISSUE  RAISED.  — An  averment  that  the  de- 
fendant permitted  certain  wires,  without  proper  insulation,  to  be  placed 
on  a  cross-arm  of  a  pole  sustaining  telephone  wires,  gave  notice  to  the 
defendant  that  the  plan  of  construction  was  brought  mto  question. 

Appeal  from  Court  of  Common  Pleas,  Westmoreland  County. 

Actiop  by  Elizabeth  Morgan  against  the  Westmoreland  Electric 
Company  to  recover  for  the  death  of  her  son.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  court  charged  in  part  as  follows :  "  The  manner  of  conduct- 
ing the  current  through  between  the  strands  of  the  telephone  com- 
pany's wires  and  along  the  cross-arm  on  which  they  are  supported 
has  heed  referred  to,  and  you  must  determine,  by  an  application 
of  the  test  that  we  have  given  you,  whether  such  construction  is 
faulty.  If  faulty  and  defective,  and  by  reason  of  that  fault  and 
defect,  the  plaintiff's  decedent  has  been  injured,  if  that  has  been 
the  proximate  cause  of  the  plaintiff's  injury,  then  there  would  be 
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a  right  to  recover.  *  *  *  In  so  far  as  construction  is  concerned 
the  defendant  company  needs  no  notice.  Having  itself  constructed 
it,  it  has  all  the  notice  that  is  necessary." 

Defendant  presented  these  points :  "  2.  Even  if  the  jury  should 
find  that  these  two  electric  wires  or  either  of  them  were  defectively 
insulated,  the  defendant  would  not,  on  that  account,  be  liable  for 
the  death  of  plaintiff's  decedent,  there  being  no  evidence  that  the 
defendant  had  notice  of  the  defective  insulation,  and  no  evidence 
as  to  the  cause  of  the  defect.  Answer :  We  have  already  spoken  at 
some  length  on  that  point  in  the  general  charge.  The  question  re- 
ferred to  in  this  point  cannot  with  propriety  be  disposed  of  as  a 
question  of  law  by  the  court.  There  is  evidence  respecting  the  man- 
ner in  which  the  wires  were  carried  through  on  the  cross-arms, 
which  tends  to  show  the  mode  adopted  from  the  beginning  to  have 
been  faulty  in  construction.  With  respect  to  such  faulty  construc- 
tion, if  it  exists,  no  notice  is  necessary.  With  respect  to  the  wires 
being  in  a  defective  state  of  repair,  notice  is  necessary,  but  it  may 
be  constructive  as  well  as  direct.  There  is  testimony  bearing  on 
the  ordinary  life  of  insulation  and  also  on  the  length  of  time  these 
wires  had  been  in  use.  There  is  testimony  tending  to  show  that 
the  wire  had  sagged  from  its  proper  position,  and  that  the  insulation 
was  worn  off  at  the  point  of  contact  with  the  carriage  bolt.  If  the 
insulation  was,  in  fact,  removed  by  erosion,  the  consideration  of  the 
question  of  the  duration  of  time  while  that  process  was  going  on 
is  not  irrelevant.  There  is  evidence  that  several  years  before  a  wire 
on  the  upper  cross-arm,  when  it  had  become  displaced,  caused  a 
lineman  to  receive  a  shock.  Although  that  specific  displacement 
of  the  other  wire  was  at  once  remedied,  and  did  not  exist  at  the  time 
of  the  accident,  yet  it  may  be  considered  specific  notice  of  the  danger 
attending  a  displacement  of  the  wire,  and  an  admonition  with  respect 
to  the  thoroughness  with  which  inspection  should  be  maintained. 
The  high  voltage  of  the  current  is  also  an  admonition  with  respect 
to  what  thoroughness  of  inspection  is  due.  The  defendant  may  be 
held  responsible  for  defects  in  the  state  of  repair  of  its  appliances 
of  which  it  has  express  notice,  and  also  for  accidents  arising  from 
defects  which  this  supervision,  reasonably  exercised,  would  have 
disclosed.  Whether  there  was  a  long  or  a  short  period  of  displace- 
ment of  the  wire  and  wearing  of  the  insulation  which  an  ordinary 
diligent  examination  exacted  by  the  circumstances  would  have  dis- 
closed, IS  a  question  for  the  jury,  especially  when  we  consider  the 
nature  of  the  inspection  which  the  defendant  company's  testimony 
shows  was  made.    The  question  of  notice  seems  to  us  to  be  one  not 
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to  be  disposed  of  as  a  question  of  law  by  the  court,  and  the  point  is 
therefore  refused.  *  *  *  6.  Under  all  the  evidence  in  this  case, 
and  under  the  pleadings,  your  verdict  must  be  for  the  defendant. 
Answer :  This  point  is  refused  for  the  reasons  that  are  already  in- 
dicated." 

Verdict  and  judgment  for  plaintiff  for  $3,000.     Defendant  ap- 
pealed. 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
PoTTERj  Elkin,  and  Stewart,  JJ. 

John  B.  Head,  D.  S.  Atkinson,  W.  C.  Peoples,  and  J.  S.  Moor- 
head,  for  appellant. 

Curtis  H.  Gregg  and  Sidney  J.  Potts,  for  appellee. 

Fell,  J.  —  Three  questions  are  presented  by  the  specifications  of 
error:  i.  Did  the  issue  raised  by  the  pleadings  include  the  subject 
of  the  original  construction  of  the  appellant's  lines  of  electric  light 
wires?  2.  Was  there  sufficient  evidence  of  constructive  notice  of 
defective  insulation  to  sustain  a  recovery  on  the  ground  of  failure 
to  maintain  the  wires  in  a  safe  condition  ?  3.  Did  the  evidence  war- 
rant the  conclusion  that  defective  insulation  of  one  of  the  wires 
was  the  proximate  cause  of  the  accident? 

It  is  averred  in  the  declaration  that  the  appellant  owned,  main- 
tained, and  operated  two  lines  of  wires  extending  from  its  main 
line  to  the  cross-arms  of  a  pole  which  sustained  a  number  of  tele- 
phone wires;  that,  not  regarding  its  duty  to  maintain  these  wires 
in  a  safe  condition,  it  "  negligently  and  carelessly  allowed  and  per- 
mitted said  two  wires  without  proper  insulation  to  be  placed  on  a 
cross-arm  of  said  pole,  thereby  charging  said  arm  and  braces  attached 
with  a  powerful  current  of  electricity."  The  placing  of  the  wire  on 
the  cross-arm  was  a  part  of  the  construction,  and  the  averment  gave 
notice  to  the  appellant  that  the  plan  of  construction  was  brought 
into  question.  The  case  was  tried  upon  this  theory.  Testimony  as 
to  the  construction  as  it  existed  at  the  time  of  the  accident  was  ad- 
mitted, without  objection  that  it  did  not  support  the  declaration, 
and  affirmative  evidence  was  introduced  by  the  appellant  to  show 
the  plan  of  original  construction.  If  there  is  doubt  as  to  the  suffi- 
ciency of  the  averment,  it  is  too  late  to  raise  it  after  a  trial  on  the 
merits,  in  which  the  question  was  treated  by  both  parties  as  a  part 
of  the  issue. 

On  the  question  of  constructive  notice,  the  instniction  was  that 
with  respect  to  faulty  construction  notice  was  unnecessary  since 
the  appellant  must  be  held  to  have  notice  of  what  it  had  designedly 
done ;  and  with  respect  to  a  defective  state  of  repair,  it  must  be  held 
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to  know  that  which  supervision  reasonably  exercised  would  have 
disclosed.  This  instniction  was  correct.  It  was  called  for  because 
there  was  eviderlte  tending  to  show  that  the  manner  in  which  the 
electric  wires  were  carried  through  a  netwock  of  telephone  wires  was 
faulty, , and  that  the  wire  alleged  to  have  caused  the  injury  had 
been  in  use  a  number  of  years  and  had  sagged,  and  that  its  insula- 
tion had  worn  off. 

The  main  contention  of  the  appellant  is  that  there  was  not  suffi- 
cient evidence  of  any  negligent  act  that  was  the  proximate  cause  of 
the  accident  to  warrant  the  submission  of  the  case  to  the  jury.  It 
appears  from  the  evidence  that  the  appellant  permitted  for  a  con- 
sideration a  telephone  company  to  use  one  of  its  poles.  On  this 
pole  there  were  eleven  cross-arms,  which  supported  130  telephone 
wires.  The  cross-arms  were  twenty-two  inches  apart,  and  each  one 
was  supported  by  iron  braces  which  extended  down  the  pole  to 
within  a  few  inches  of  the  next  lower  arm.  The  appellant's  electric 
light  wires  were  attached  to  the  faces  of  the  seventh  and  eighth 
cross-arms,  and  extended  across  the  lines  of  telephone  wires.  They 
were  held  in  place  at  the  cross-arms  by  the  use  of  porcelain  knobs, 
and  their  insulation  was  by  cotton  covering  ordinarily  used  for 
inside  wiring.  These  wires  had  been  in  use  seven  years,  and  the 
covering  of  the  wire  on  the  seventh  cross-arm  was  worn  off  at  its 
point  of  contact  with  an  iron  bolt  which  passed  through  a  brace. 
It  was  customary  for  persons  climbing  among  the  wires  for  the 
purpose  of  inspecting  or  repairing  them  to  use  the  braces  as  an 
aid  in  climbing,  and  as  supports.  The  appellee's  son  was  in  the 
employ  of  the  telephone  company  and  was  last  seen  alive  when  at 
about  the  fifth  cross-arm.  He  was  killed  by  an  electric  shock,  and  his 
body  was  found  on  the  wires  supported  by  this  cross-arm.  Evidently 
he  had  been  above  these  wires  or  his  body  would  not  have  fallen  on 
them,  and  when  above  them,  he  would  have  been  in  close  proximity 
to  the  brace  of  the  seventh  cross-arm,  which  was  charged  with  elec- 
tricity, and  its  position  was  such  that  he  probably  would  have 
grasped  it  in  climbing. 

There  was  no.  direct  evidence  that  the  deceased  was  killed  by 
coming  into  contact  with  the  iron  brace.  But  direct  evidence  was 
not  essential.  The  cause  of  death  might  properly  be  inferred  from 
the  location  of  his  body  with  relation  to  the  dangers  to  which  he 
was  exposed.  The  telephone  wires  were  in  themselves  harmless,  and 
death  by  electricity  could  have  been  caused  only  by  the  deceased 
coming  into  contact  with  some  object  charged  with  a  powerful 
current.     This  object  was  at  hand  in  a  position  where  any  one 
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climbing  the  pole  would  be  likely  to  touch  it.  Conditions  were 
shown  to  exist  which  indicated  very  clearly  the  cause  of  death,  and 
no  other  cause  being  shown  the  jury  were  warranted  in  finding  that 
this  was  the  cause. 

The  judgment  is  affirmed. 


NOTE  OF  RECENT  CASES  OF  INJURIES  FROM  ELECTRICITY. 

I.  Injuries  to  Pedestrians, 

s.  Injuries  to  Customers. 

3*  Injuries  to  Employees. 

4.  Injuries  to  Persons  Workini^  on  Buildings  Near  Wires. 

5.  Injuries  to  Passengers  on  Electric  Railways. 

6.  Injuries  to  Children  Playing  with  Wires. 

7.  Injuries  to  Firemen. 

8.  Injuries  to  Linemen. 

9.  Injuries  to  Hotel  Guests. 

10.  Injuries  to  Animals. 

11.  Injuries  to  Employees  of  Customers. 
13.  Injuries  to  Trespassers. 

13.  Injuries  to  Employees  of  Telephone  Companies. 

14.  Injuries  to  Persons  Driving  Along  Highways. 

15.  Injuries  from  Guy  Wires. 

16.  Duty  to  Inspect  Apparatus. 

17.  Fires  in  Buildings. 

i8.  Municipal  Corporations. 

I.  Injuries  to  Pedestrians. 

In  Augusta  R'y  &  Elec  Co.  v.  Weekly,  (Ga.  1905)  52  S.  E.  Rep.  444,  plain* 
tiff  was  injured  by  coming  in  contact  with  a  live  wire  belonging  to  defendant 
lying  across  a  public  street  It  was  charged  that  the  injury  was  due  to  negli- 
gence of  the  defendant  in  the  maintenance  of  its  wire,  but  no  complaint  was 
made  that  the  company  did  not  exercise  due  diligence  in  discovering  that  the 
wire  had  fallen,  or  that  it  was  negligent  in  not  promptly  cutting  off  the 
deadly  current  with  which  it  was  charged  or  that  it  had  failed  to  remove  the 
wire  from  the  street  after  it  had  fallen.  A  judgment  for  plaintiff  was  re- 
versed, the  court  holding  that  a  charge  to  the  jury  that  a  given  state  of  facts 
either  constitutes  or  affords  prima  facie  proof  of  negligence  when  there  is 
no  statute  expressly  declaring  that  this  is  true  as  a  matter  of  law,  is  erroneous 
even  though  the  doctrine  of  res  ipsa  loquitur  was  applicable  to  the  case. 

In  Heidt  v.  Southern  Teleph.,  etc.,  Co.,  (Ga.  1905)  50  S.  E.  Rep.  361, 
plaintiffs  intestate  was  killed  while  walking  upon  the  sidewalk  of  a  city  by 
coming  in  contact  with  a  telephone  wire  heavily  charged  with  electricity  lying 
upon  the  sidewalk.  The  action  was  against  both  the  telephone  company  and 
the  electric  light  company.  It  was  held  that  where  a  telephone  wire  is  broken 
by  a  storm  which  could  not  reasonably  have  been  anticipated  or  foreseen  and 
falls  upon  an  electric  light  wire  which  is  charged  with  a  dangerous  current  of 
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electricity,  and  which  has  become  grounded  by  the  falling  of  a  tree  from 
the  effect  of  the  same  storm,  the  liability  of  the  owners  of  the  respective 
wires  depends  on  the  negligence  in  the  construction  and  maintenance  of  the 
wires  where  the  injury  occurs  immediately  after  the  falling  of  the  wires  and 
neither  company  has  a  reasonable  time  to  discover  and  remove  the  danger. 
Judgment  for  plaintiff  affirmed. 

In  METitoPOLiTAN  St.  R.  Co.  V,  Gilbert,  (Kan.  1904)  70  Kans.  261,  17  Am. 
Neg.  Rep.  231,  the  plaintiff  was  injured  by  coming  in  contact  with  the  end  of 
a  broken  telegraph  or  telephone  wire  which  had  fallen  to  the  ground  upon 
a  public  street  and  had  become  charged  with  electricity  by  contact  with 
the  wire  of  the  railway  company.  It  was  held  that  a  street  railway  company 
employing  electricity  as  a  motive  power  was  required  to  exercise  the  highest 
degree  of  care  to  protect  persons  using  the  street  from  the  danger  of  being 
injured  by  the  electric  current,  and  is  liable  for  any  damages  caused  by  its 
failure  to  do  so.    Verdict  for  plaintiff  was  affirmed. 

In  Hebert  v.  Lake  Charles  I.,  Light,  etc.,  Co.,  (La.  1903)  35  So.  Rep. 
731,  plaintiff's  intestate  was  killed  by  coming  in  contact,  while  walking  along  a 
public  street,  with  a  broken  telephone  wire  which  had  become  highly  charged 
with  electricity  from  coming  in  contact  with  one  of  defendant's  uninsulated 
electric  light  wires.  It  was  held  that  an  electric  light  company  conveying  elec- 
tricity along  wires,  strung  on  poles  through  the  streets  of  a  city,  must  keep 
its  wires  constantly  insulated  so  as  to  guard  against  the  effect  of  objects 
coming  in  contact  with  them,  regardless  of  the  causes  which  may  bring  about 
such  contact,  and  that  the  fault  of  the  telephone  company  in  negligently 
stringing  its  wires,  did  not  relieve  defendant  of  .the  consequences  of  its  negli- 
gence, since  the  falling  of  the  telephone  wire  would  have  been  attended  with 
no  disaster  but  for  the  uninsulated  condition  of  defendant's  wire.  Judgment 
for  plaintiff  affirmed. 

Linton  v.  Weymouth  Light  &  Power  Co.,  (Mass.  1905)  188  Mass.  276, 
74  N.  E.  Rep.  276,  18  Am.  Neg.  Rep.  459,  was  an  action  against  an  electric 
light  company  for  injuries  from  contact  by  plaintiff  with  one  of  its  wires 
carrying  an  alternating  current  of  3,500  volts.  It  appeared  that  a  current  of 
1,000  volts  is  dangerous  to  life;  that  at  the  place  of  the  accident  the  wires 
ran  through  trees  likely  to  come  in  contact  with  the  wire  and  rub  off  the 
insulation,  which  consisted  of  a  rubber  cloth  covering  which  would  not  take 
long  to  rub  off,  and  that  there  was  a  better  method  of  insulation  for  wires 
going  through  trees.  It  was  held  a  question  for  the  jury  as  to  defendant's 
failure  to  use  the  better  method  of  insulation.  Exceptions  to  direction  of 
verdict  for  defendant  sustained. 

In  Warren  v.  City  Elec.  R.  Co.,  (Mich.  1905)  104  N.  W.  Rep.  613,  plaintiff 
was  injured  by  coming  in  contact  with  a  live  telephone  wire  lying  on  the 
ground  in  a  public  street  of  a  city,  which  the  proof  showed  had  received  its 
dangerous  current  from  a  trolley  span  wire  of  defendant  by  being  pressed 
down  upon  said  span  wire  by  the  limb  of  a  tree,  which  had  been  broken  by  a 
severe  storm  the  previous  evening  at  a  considerable  distance  from  the  point 
where  the  wire  parted  and  fell.  The  evidence  was  that  the  span  wires  were 
not  properly  insulated  and  were  not  protected  from  impact  with  other  wires. 
It  was  held  that  defendant's  negligence  in  failing  to  take  these  precautions 
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was  a  question  for  the  jury,  even  though  but  a  short  time  had  elapsed  between 
the  breaking  of  the  wire  and  the  happening  of  the  accident  in  which  to  dis- 
cover the  damage  and  make  repairs,  and  a  verdict  for  $9,000  in  favor  of  plain- 
tiff against  defendant  railway  was  affirmed. 

In  PoTiTowiTZ  V.  Citizens'  Teleph.  Co.,  (Mo.  App.  1905)  90  S.  W.  Rep. 
103 1,  it  was  held  that  a  company  maintaining  electric  wires  in  a  street  are 
liable  for  injuries  to  a  person  from  coming  in  contact  with  such  wires  where 
it  has  been  so  negligent  in  their  maintenance  and  construction  as  to  permit 
them  to  sag  down  and  fall  in  the  street,  and  the  fact  that  it  had  no  notice 
that  its  wires  were  down  was  of  no  consequence.  Judgment  for  plaintiff  was 
reversed  on  the  ground  that  a  charge  to  the  jury  to  find  for  plaintiff  if  de- 
fendant carelessly  and  negligently  permitted  its  wires  to  fall  and  lay  down 
in  the  dust,  was  erroneous,  since  it  permitted  a  recovery  if  the  wires  fell  from 
any  negligent  cause,  instead  of  confining  it  to  the  cause  alleged  in  the 
Complaint. 

a.  Injuries  to  customers. 

In  Alexander  v.  Nanticoke  Light  Co.,  (Pa.  1904)  17  Am.  Neg.  Rep.  354,. 
58  Atl.  Rep.  1068,  it  was  held,  that  under  the  doctrine  of  res  ipsa  loquitur,  an 
electric  light  company  was  guilty  of  negligence  when  it  furnished  a  patron 
with  an  electric  lamp,  which  caused  him  to  be  shocked  and  injured  when  he 
took  the  same  in  his  hands,  due  to  the  company,  without  his  knowledge,  fur- 
nishing a  higher  voltage  than  was  safe.  For  a  case  under  the  same  state  of 
facts  and  holding  the  same,  see  Crowe  v,  Nanticoke  Light  Co.  (Pa.  1904)  5S 
Atl.  1071. 

In  McCabe  V,  Narragansett  Electric  Lighting  Co.,  (R.  I.  1904)  26  R.  I., 
427,  17  Am.  Neg.  Rep.  355,  59  Atl.  Rep.  112,  plaintiffs  intestate  was  a  cus- 
tomer of  defendant  and  was  killed  by  coming  in  contact  with  an  electric 
light  wire  in  his  building  charged  with  a  current  of  2,000  volts,  when  the 
current  contracted  for  by  decedent  was  only  104  volts,  which  would  not  have 
harmed  one  coming  in  contact  with  it.  It  was  held,  that  there  was  no  con- 
tributory negligence  on  decedent's  part  under  such  circumstances.  Judgment 
for  plaintiff  reversed,  but  only  as  to  amount  of  damages. 

In  Gilbert  v.  Duluth  General  Elec.  Co.,  (Minn.  1904)  16  Am.  Neg.  Rep. 
446,  plaintiff's  intestate  was  killed  by  an  electric  shock  received  as  the  result 
of  the  crossing  of  a  primary  and  secondary  wire  installed  in  the  residence  of 
deceased.  It  appears  that  these  wires  were  strung  on  the  same  cross-arm 
sixteen  inches  apart  and  upon  poles  100  feet  distant  from  each  other;  that 
they  had  been  crossed  two  weeks  before,  and  again  found  to  be  crossed 
shortly  after  the  accident,  and  there  was  evidence  tending  to  show  that  such 
wires  were  permitted  to  sag  four  feet  between  poles,  and  that  the  insulating 
material  was  worn  off  at  the  point  of  contact.  Deceased  was  instantly  killed 
in  his  bathroom  when  hfe  took  hold  of  the  electric  light  fixture  with  one  hand 
and  a  faucet  with  the  other.  The  evidence  was  held  sufficient  to  support  a 
verdict  charging  defendant  with  negligence  in  the  construction  and  main- 
tenance of  its  wires. 

In  Memphis  Con  sol.  Gas  &  Elec.  Co.  v.  Letson,  (Cir.  Ct.  App.  1905)  135 
Fed.  Rep.  969,  the  plaintiff,  a  customer  of  the  electric  light  company,  was 
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killed  by  an  electric  shock  while  turning  on  a  sixteen-candle  power  incan- 
descent lamp  in  the  basement  of  his  house,  caused  by  the  crossing  of  the 
primary  and  secondary  wires  at  the  transformer  in  the  streets.  It  was  held 
that  the  jury  might  infer  negligence  from  the  happening  of  the  accident^ 
though  the  wires  were  properly  installed,  but  the  court  was  not  bound  to 
charge  that  it  was  presumed,  and  on  the  question  of  contributory  negligence 
the  kind  of  cord  used  to  connect  with  the  light  was  immaterial,  where  any 
kind  of  cord  that  might  have  been  used  could  not  have  prevented  the  accident. 
A  verdict  for  $13,750  for  plaintiff  was  affirmed. 

In  Southern  Bell  Telephone  Co.  v.  McTyer,  (Ala.  1903)  137  Ala.  601, 
34  So.  Rep.  1020,  the  defendant  telephone  company  had  originally  carried  its 
wires  into  a  store  for  the  purpose  of  equipping  and  maintaining  a  telephone 
therein  to  supply  the  seryice  of  the  proprietor,  but  at  the  latter's  request  the 
service  was  discontinued  and  the  telephone  instrument  removed.  The  de- 
fendant, however,  instead  of  removing  the  wires,  merely  cut  them  loose  from 
the  instrument  and  twisted  their  ends  together,  leaving  them  hanging  in  the 
building,  so  that  atmospheric  electricity  striking  the  wires  along  their  course 
outside  was  inducted  into  the  building  and  there  discharged,  injuring  the 
plaintiff,  who  was  in  the  store  by  permission  of  the  proprietor.  It  was  held^ 
that  the  defendant  was  liable  to  plaintiff  for  the  injuries,  as  its  duty  to 
remove  the  wires  and  thereby  obviate  the  peril  was  owing,  not  only  to  the 
proprietor,  but  also  to  his  customers;  that  a  complaint  setting  out  the  facts 
was  good,  although  it  did  not  characterize  defendant's  failure  to  remove  the 
wires  as  negligence;  and  that  defendant  could  not  defend  the  action  on  the 
ground  that  the  wires  were  left  in  the  building  with  the  proprietor's  consent, 
or  on  the  ground  that  the  defendant  did  all  that  could  be  done  to  obviate  the 
danger  from  the  wires  being  in  the  building.    Judgment  for  plaintiff  affirmed. 

3.  Injories  to  Employees. 

In  Bernier  v.  St.  Paul  Gaslight  Co.,  (Minn.  1904)  99  N.  W.  Rep.  778, 
plaintiff  was  in  the  employ  of  the  defendant,  and  while  painting  one  of  its 
poles  upon  the  cross-arms  of  which  electric  wires  were  strung  was  severely 
injured  by  an  electric  shock  from  an  improperly  insulated  wire.  It  was 
held  that  the  question  of  assumption  of  risk  by  the  plaintiff  and  his  con- 
tributory negligence  were  properly  for  the  jury.  Judgment  for  plaintiff 
affirmed. 

In  Barto  V,  Iowa.Teleph.  Co.,  (Iowa  1904)  17  Am.  Neg.  Rep.  502,  plaintiff, 
a  lineman  in  defendant's  employ,  was  engaged  in  stringing  its  wires.  It 
appears  that  defendant  telephone  company  had  permitted  an  electric  light 
company  to  string  wires  on  its  poles  and  plaintiff  was  injured  by  coming  in 
contact  with  one  of  the  latter  wires  which  was  defectively  insulated.  Plain- 
tiff was  not  required  to  inspect  the  wires  for  defects  and  was  therefore  not 
chargeable  with  knowledge  of  defects.  Defendant's  negligence  was  held  a 
question  for  the  jury,  and  a  verdict  for  plaintiff  was  affirtned. 

In  Smith  v.  Missouri,  etc.,  Teleph.  Co.,  (Mo.  App.  1905)  87  S.  W.  Rep.  71, 
plaintiff,  an  electric  lineman,  was  violently  shocked  and  injured  by  the  parting 
of  electric  primary  carrying  heavy  voltage,  through  the  negligence  of  defend- 
ant telephone  company  in  setting  a  guy  pole.  It  was  held  that  defendant  was 
not  relieved  from  liability  from  the  fact  that  the  defective  construction  was 
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only  made  manifest  after  a  severe  but  not  unprecedented  storm,  since  it  was 
bound  to  make  its  construction  sufficient  to  withstand  storms  of  ordinary  or 
normal  severity,  and  that  plaintiff  was  not  guilty  of  contributory  negli^rence 
where  he  treated  an  electric  light  wire  as  charged,  and  the  closing  of  the  circuit 
by  his  body  coming  in  contact  with  the  wire  was  purely  accidental  and  caused 
by  the  slipping  of  his  foot,  in  failiqg  to  test  the  light  wire,  or  in  failings  to 
wear  rubber  gloves,  it  appearing  that  there  is  no  danger  in  handling  live 
wires  when  the  body  was  not  in  a  position  to  connect  them  with  other  live 
wires  or  the  ground.    Judgment  for  plaintiff  affirmed. 

In  Ryan  v.  St.  Louis  Transit  Co.,  (Mo.  1905)  89  S.  W.  Rep.  865,  the 
plaintiff's  intestate  was  an  employee  of  one  who  had  contracted  to  do  certain 
work  in  an  electric  power  house.  It  appears  that  he  was  killed  by  an  electric 
shock  caused  by  an  iron  pipe  which  he  was  fitting  or  by  his  wrench  coming 
into  contact  with  an  insufficiently  insulated  wire,  and  that  the  want  of  proper 
insulation  was  the  proximate  cause  of  his  death.  There  was  sufficient  light  to 
enable  him  to  do  his  work,  but  not  sufficient  for  him  to  make  an  examination 
of  the  insulation.  The  court  held  that  he  had  a  right  to  assume  that  the 
insulation  was  sufficient,  and  that  plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence,  and  approved  a  charge  that  defendant  was  not  bound  to 
use  the  most  perfect  form  of  insulation,  and  that  if  that  used  was  reasonably 
safe  there  could  be  no  recovery,  but  that  if  the  insulation  was  imperfect  and 
dangerous  and  that  such  condition  was  known  or  could  have  been  known  to 
defendant  by  reasonable  inspection  plaintiff  was  entitled  to  recover.  Verdict 
for  plaintiff  for  $4,666.66  affirmed. 

4.  Injuries  to  Persons  Working  on  Buildings  Near  Wires. 

In  Brooks  v.  Consolidated  Gas  Co.,  (N.  J.  1904)57  Atl.  Rep.  396,  16  Am. 
Neg.  Rep.  127,  plaintiff's  intestate  was  killed  by  coming  in  contact  with  de- 
fendant's electric  light  wires,  while  painting  the  balcony  of  a  house  near  which 
the  wires  were  attached.  It  was  held  that  a  company  transmitting  a  current 
of  electricity  of  dangerous  power  through  wire  to  a  converter  placed  by  it  on 
the  side  of  a  dwelling  house  near  a  balcony,  owes  a  duty  to  any  one  law- 
fully using  the  balcony  to  take  reasonable  care  to  prevent  the  escape  of  the 
current  in  case  of  contact  with  the  wires  without  fault  on  his  part,  and 
evidence  that  the  company  protected  the  wires  by  insulation  commonly  used 
when  the  converter  is  installed  at  the  top  of  a  pole  did  not  require  a  nonsuit 
when  the  evidence  disclosed  that  more  effective  insulation  could  have  been 
used  or  other  protection  furnished.  It  was  a  question  for  the  jury  whether  the 
defendant  had  performed  its  duty.    Judgment  for  plaintiff  affirmed. 

In  Fitzgerald  v.  Edison  Elec.  Illum.  Co.,  (Pa.  1903)  56  Atl.  Rep.  350, 
plaintiff's  intestate  was  killed  while  on  a  roof  painting  a  cornice  by  coming  in 
contact  with  a  live  wire.  It  appeared  that  it  was  necessary  for  him  to 
prop  up  certain  wires  which  were  in  his  way  and  he  did  so  with  a  board 
which  slipped  and  he  fell  against  the  wire  which  had  been  defectively  in- 
sulated for  several  weeks.  The  wire  sagging  against  the  cornice  was  the 
cause  of  the  injury.  It  was  held  that  whether  the  accident  was  caused  by 
deceased  coming  in  direct  contact  with  the  live  wire  as  well  as  the  question 
of  the  contributory  negligence  of  the  deceased  were  properly  left  to  the  jury. 
Judgment  for  plaintiff  affirmed. 
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In  Stevens  v.  United  Gas  &  Elec.  Co.,  (N.  H.  1905)  60  Atl.  Rep.  848, 
plaintiflf  was  employed  by  an  independent  contractor  upon  the  construction  of 
a  power  house  for  the  defendant,  and  was  working  on  a  staging  outside  the 
walls  and  near  defendant's  electric  wires  which  carried  a  high  voltage  of 
electricity.  He  was  injured  by  coming  in  contact  with  these  wires.  It  was 
held^  that  while  at  work  there  he  was  an  invitee,  and  that  defendant  was  bound 
to  use  reasonable  precautions  to  protect  him  from  injury  from  its  wires,  by 
so  guarding  them  as  to  make  them  safe.  Exceptions  to  verdict  for  plaintiff 
overruled. 

Steindorfp  v.  St.  Paul  Gas  Light  Co.,  (Minn.  1904)  16  Am.  Ncg.  Rep. 
596,  100  N.  W.  Rep.  221,  was  an  action  for  damages  for  causing  the  death  of 
plaintiff's  intestate,  who  was  killed  while  working  on  the  roof  of  a  building 
by  defendant's  uninsulated  electric  wire  which  was  strung  along  the  street 
in  close  proximity  to  the  roof,  but  not  touching  it.  At  the  close  of  plaintiffs 
case  the  trial  court  directed  a  verdict  for  defendant.  It  was  held  that  the 
<]uestions  of  the  negligence  of  the  defendant  and  the  contributory  negligence 
of  plaintiff's  intestate  were  for  the  jury,  and  the  order  directing  verdict  was 
reversed. 

In  WiNKELMAN  V.   KANSAS  CiTY  ElECTRIC  LiGHT  Co.,    (Mo.  App.    IQOS)    85 

S.  W.  Rep.  99,  plaintiff,  while  repairing  a  wall,  was  injured  by  coming  in 
contact  with  defendant's  electric  wires  stretched  on  poles  near  the  wall.  He 
was  so  shocked  as  to  be  rendered  unconscious  and  was  badly  burned  about 
the  shoulders  and  hips.  It  appears  that  plaintiffs  injuries  were  caused  by 
the  imperfect  insulation  of  the  wires.  It  was  held  that  where  a  person  is 
injured  from  contact  with  an  electric  light  wire  due  to  its  imperfect  insulation, 
the  owner  of  the  wire  was  conclusively  presumed  to  be  guilty  of  negligence, 
and  an  instruction  that  it  was  the  owner's  duty  to  use  every  precaution  which 
was  accessible  to  insulate  its  wire  or  wires  at  the  point  and  at  all  points 
where  plaintiff  would  have  the  right  to  go  to  attend  to  his  business  and  to 
use  the  utmost  care  to  keep  them  so  was  not  erroneous,  in  not  restricting 
defendant's  duly  to  use  every  reasonable  precaution  which  was  accessible. 
Judgment  for  plaintiff  affirmed. 

%.  Injuries  to  Passengers  on  Electric  Railways. 

In  Anderson  v.  Seattle-Tacoma,  etc.,  R.  Zo.,  (Wash.  1904)  78  Pac.  Rep. 
1012,  17  Am.  Neg.  Rep.  727,  plaintiff  was  a  passenger  on  an  electric  car  of 
defendant's  road  going  from  one  town  to  another.  By  mistake  he  got  upon 
the  wrong  part  of  the  car  and  while  between  the  towns  he  was  ordered  from 
the  car  by  an  employee  and  was  not  given  an  opportunity  to  reboard  the  car 
at  the  proper  place.  It  was  in  the  night,  and  while  trying  to  retrace  his  steps 
to  the  nearest  town,  walking  along  the  track,  he  came  in  contact  with  an 
electrically  charged  rail  and  was  severely  injured.  It  was  held  that  he  was 
not  a  trespasser  and  was  entitled  to  reasonable  protection  from  the  hidden 
and  unknown  danger  arising  from  the  fact  that  one  of  the  rails  forming  the 
track  was  charged  with  electricity  and  that  the  question  of  the  company's 
negligence  in  failing  to  warn  him  of  the  danger  was  a  question  for  the  jury. 
Judgment  of  dismissal  reversed. 
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6.  Injuries  to  Children  Playing  with  Wires. 

In  SouT^  Omaha  Waterworks  Co.  v.  Vocasek,  (Neb.  1901)  10  Am. 
Neg.  Rep.  580,  87  N.  W.  Rep.  536,,  where  deceased,  a  boy  seventeen  years 
of  age,  knew  that  the  g^uy  wire  of  an  electric  light  post  carried  an  electric 
current,  and  he  voluntarily  laid  his  hands  upon  it  after  being  told  by  a 
younger  companion  to  watch  out  and  get  away,  does  not  conclusively 
establish  contributory  negligence,  where  it  also  appears  that  the  current 
had  been  running  over  this  guy  wire  for  several  days,  with  notice  to- 
defendant  and  that  the  wire  had  been  handled,  pulled  and  shaken  fre- 
quently by  various  parties  previous  to  the  accident  without  harm  and  in  the 
presence  of  deceased.    Judgment  for  plaintiff  affirmed. 

In  Consoudated  Elbc.  Light,  etc.,  Co.  v.  Healy,  (Kan.  1902)  70  Pac  Rep. 
884,  an  electric  company  laid  its  wires  on  the  viaduct  of  a  city  street,  outside 
but  close  to  the  traveled  way,  between  which  wires  and  way  was  a  railing 
over  which  small  boys  were  in  the  habit  of  climbing  and  getting  close  to  the 
wires.  The  wires  were  defectively  insulated,  of  which  fact  and  the  habit 
of  the  boys  the  company  had  knowledge.  One  of  the  boys,  when  in  the  act 
of  climbing,  was  killed  by  coming  in  contact  with  the  uninsulated  wire.  Judg- 
ment for  plaintiff  affirmed. 

In  Norfolk  R'y  &  Light  Co.  v.  Spratley,  (Va.  1905)  49  S.  E.  Rep.  502,  it 
was  held  that  where  a  child  is  injured  by  picking  up  a  live  electric  light  wire 
l3ring  upon  the  sidewalk,  a  presumption  of  negligence  arises  against  the  one 
owning  and  maintaining  such  wire,  and  that  such  presumption  would  not  be 
rebutted  by  testimony  of  a  lineman  that  he  had  looked  over  the  wire  some 
hours  before  the  accident  and  found  it  all  right,  nor  by  testimony  of  other 
employees  of  defendant  that  the  wire  was  properly  constructed  and  put  up. 
Judgment  for  plaintiff  affirmed. 

In  Lynchburg  Teleph.  Co.  v.  Bowrer,  (Va.  1905)  50  S.  E.  Rep.  148, 
plaintiff,  a  boy  eight  years  of  age,  was  injured  by  coming  in  contact  with  a 
broken  telephone  wire  charged  with  electricity  from  the  wires  of  an  electric 
railway.  It  appears  that  the  boy  was  injured  while  reaching  through  a  fence 
and  coming  in  contact  with  the  wire  just  outside  the  street,  and  that  the 
broken  wire  had  been  hanging  there  for  three  days,  with  defendant's  knowl- 
edge. It  was  held  that  plaintiff  being  a  trespasser,  was  not  available  as  a 
defense.    Judjs^ent  for  plaintiff  affirmed. 

In  Nagle  v.  Hake,  (Wis.  1904)  17  Am.  Neg.  Rep.  393,  loi  N.  W.  Rep. 
409,  plaintiff,  a  minor,  was  injured  by  coming  in  contact  with  a  telephone  wire 
hanging  from  his  father's  house,  heavily  charged  with  electricity  from  being 
allowed  by  defendant,  a  house  mover,  to  fall  across  electric  light  wires.  The 
court  said  that  defendant's  business  required  the  examination  and  cutting  or 
other  disposal  of  electric  wires  almost  daily,  and  that  it  was  certainly  a  ques- 
tion for  the  jury  to  say,  whether  in  hanging  this  wire  on  the  side  of  the 
plaintiff's  house,  within  reach  of  a  child,  he  was  guilty  of  a  negligent  act 
from  which  injury  to  another  might  be  anticipated  as  a  natural  and  probable 
result.    Judgment  for  plaintiff  affirmed.  J 

In  Stark  v.  Muskegon  Traction,  etc.,  Co.,  (Mich.  1905)  104  N.  W,  Rep. 
iioo,  plaintiff,  a  boy  ten  years  of  age,  was  injured  by  seizing,  while  in  play 
on  the  street,  a  broken  telephone  wire  suspended  over  a  defectively  insulated 
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electric  light  wire.  The  evidence  was  that  plaintiff  took  hold  of  the  telephone 
wire  that  he  might  experience  the  shock  that  another  boy  had  received  and 
thereby  display  his  valor,  and  in  so  doing  was  injured.  It  was  held  that  the 
fact  that  the  boy  was  not  aware  of  the  danger  of  his  act  would  not  render 
the  electric  light  company  liable  for  his  injury,  since  neither  the  defective  in- 
sulation nor  the  distance  of  the  wires  from  the  ground  was  the  proximate 
cause  of  the  injury,  but  it  was  the  direct  result  of  his  interference  with  the 
wires.    Judgment  for  defendant  affirmed. 

7.  Injuries  to  Firemen. 

In  New  Omaha,  etc.,  Elec.  Light  Co.  v.  Anderson,  (Neb.  1905)  17  Am. 
Neg.  Rep.  601,  plaintiff's  intestate  died  as  the  result  of  an  electric  shock  re- 
ceived by  him  while  serving  as  a  fireman  in  lowering  a  truck  ladder  by  means 
of  a  crank.  It  was  held  that  a  member  of  a  truck  company  who  assists  to 
hoist  a  ladder  with  metallic  corners  against  an  electric  light  wire  cannot,  in 
the  absence  of  invitation  or  permission  of  the  owner,  complain  that  the  wires 
were  not  properly  insulated  and  that  he  was  thereby  injured,  and  that  a  claim 
for  injury  from  an  electric  shock  cannot  be  sustained  by  a  mere  h3^othetical 
claim  that  such  shock  was  only  rendered  possible  by  a  ground  current  negli- 
gently permitted  at  some  other  point  in  the  circuit ;  it  not  appearing  that  any 
usual  precautions  to  prevent  such  grounding  had  been  omitted,  or  that  de- 
fendant had,  or  under  the  circumstances  ought  to  have  had,  knowledge  of  it. 
Judgment  for  plaintiff  reversed. 

8.  Injuries  to  Linemen. 

In  Commonwealth  Elec.  Co.  v.  Rose,  (111.  1905)  214  111.  545,  'jz  N.  E.  Rep. 
780,  it  appeared  that  plaintiff's  intestate,  a  lineman,  was  killed  by  coming  in 
contact  with  a  wire  conveying  a  powerful  current  of  electricity  unprotected 
by  g^uard  wires  and  poorly  insulated  in  violation  of  an  ordinance  under  which 
the  company  owning  the  wire  was  doing  business.  It  was  held  that  such 
evidence  tepded  to  show  negligence  on  the  part  of  the  company,  and  that  it 
was  a  question  for  the  jury  whether  an  electric  shock  received  by  a  telephone 
lineman  was  the  efficient  cause  of  his  death,  which  occurred  half  an  hour 
after  his  fall,  where  the  evidence  showed  that  he  received  a  severe  shock,  lost 
his  footing  on  the  cross-arm  where  he  was  standing  and  was  suspended  in 
the  air  for  several  seconds,  during  which  time  he.  neither  spoke  nor  attempted 
to  regain  his  footing.    Judgment  for  plaintiff  affirmed. 

In  Scott  v.  Iowa  Teleph.  Co.  (Iowa  1905)  102  N.  W.  Rep.  432,  plaintifFs 
intestate  was  killed  by  a  shock  of  electricity,  while  engaged  in  assisting  another 
employee  of  defendant  in  repairing  one  of  its  wires.  The  evidence  was  that 
he  was  struck  by  a  live  wire  through  the  negligence  and  incompetence  of  the 
servant  assisting  him.  It  was  held  that  defendant,  handling  electricity,  to 
which  its  employees  were  exposed,  must  exercise  great  care,  and  would  be 
liable  for  injury  through  the  negligence  of  an  inexperienced  servant,  even 
though  it  was  not  aware  of  such  servant's  incompetency,  and  that  the  de- 
ceased did  not  assume  the  risk  of  the  incompetency  of  a  servant  of  defendant 
sent  to  repair  a  defective  live  wire,  though  they  were  fellow-servants. 

In  WiLUAMS  V,  North  Wisconsin  Lumber  Co.,  (Wis.  1905)  102  N.  W. 
Rep.  589,  plaintiff's  intestate,  a  lineman,  was  killed  while  at  work  splicing  an 
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electric  light  wire  by  the  act  of  the  superintendent  in  turning  on  the  current 
without  notice  to  deceased.  Whether  the  superintendent  was  guilty  of  such 
negligence  as  to  render  himself  liable  for  the  death  of  the  lineman  was  a 
question  for  the  jury,  as  was  the  question  of  the  lineman's  contributory 
negligence  in  splicing  a  wire  without  informing  the  superintendent  who  was 
testing  the  wire.  Judgment  for  plaintiff  reversed  on  the  ground  that  the 
superintendent  engaged  in  testing  a  dynamo  and  a  lineman  repairing  the 
wires  were  fellow-servants. 

In  Mahan  v.  Newton  &  B.'  St.  R.  Co.,  (Mass.  1905)  75  N.  E.  Rep.  59, 
there  was  a  verdict  for  plaintiff  in  an  action  by  an  administrator  against  a 
street  railway  company  for  the  death  of  his  intestate  alleged  to  have  resulted, 
by  reason  of  defendant's  negligence,  from  an  electric  current  communicated 
from  its  trolley  wire,  and  the  defendant  excepted.    The  evidence  was  that 
plaintiff's  intestate  was  at  work  in  a  public  street  putting  a  cross-arm  on  a 
pole  of  a  gaslight  company  by  which  he  was  employed  as  lineman,  and  there 
was  also  testimony  and  other  evidence  tending  to  show  that  the  current  was* 
shut  off  from  the  wires  of  the  gaslight  company  at  the  time  of  the  injury 
and  that  one  of  defendant's  cars  was  approaching  and  raised  the  trolley 
wire  near  to  or  against  the  gaslight  company's  wire.    There  was  also  evi- 
dence that  defendant  had  failed  to  maintain  guard  wires  to  prevent  its  trolley 
wires  from  coming  in  contact  with  other  wires  on  or  near  which  persons 
might  be  working,  and  that  it  was  customary  to  maintain  such  wires.    It  was 
held  that  the  evidence  made  the  case  one  for  the  jury  and  was  sufficient  to 
support  findings  that  plaintiffs  intestate's  death  was  caused  by  a  current  com- 
municated  from   defendant's    trolley   wire;    that  defendant   was    actionably 
negligent  in  not  preventing  such  wire  from  coming  into  contact  with  the  gas- 
light wire,  and  that  the  plaintiff's  intestate  was  not  guilty  of  contributory 
negligence,  even  though  the  evidence  tended  to  show  that  he  violated  a  rule 
of  the  gaslight  company  requiring  linemen  to  treat  every  light  wire  as  a 
live  wire.    Defendant's  exceptions  overruled. 

9.  Injuries  to  Hotel  Qoest. 

In  Harter  v.  Colfax  Elec.  Light,  etc.,  Co.,  (Iowa  1904)  16  Am.  Neg. 
Rep.  446,  plaintiff,  a  guest  of  a  hotel,  was  injured  by  an  electric  wire  falling 
on  him  in  the  bathroom.  It  was  held  that  in  an  action  against  the  one 
furnishing  the  electricity  the  doctrine  of  res  ipsa  loquitur  would  not  apply 
unless  there  was  evidence  that  a  dangerous  current  was  being  knowingly 
or  negligently  sent  through  its  wires;  and  as  it  appeared  that  the  wiring 
was  not  done  by  defendant,  who  furnished  the  electricity,  there  was  no  pre- 
sumption of  negligence  on  his  part  to  rebut  Verdict  and  judgment  for 
plaintiff  reversed. 

10.  Injuries  to  Animals. 

In  Memphis  Consol.  Gas  &  Elec.  Co.  v.  Spurs,  (Tenn.  1904)  16  Am.  Neg. 
Rep.  596,  113  Tenn,  83,  81  S.  W.  Rep.  595.  it  was  held  that  a  company  sup- 
plying electricity  for  the  illumination  of  a  sign  in  front  of  a  building  was  not 
liable  for  the  death  of  plaintiff's  horse,  caused  by  electricity  escaping  from 
the  wires  through  some  defect  in  their  construction,  or  from  lack  of  complete 
insulation,  where  the  furnisher  of  the  insulation  never  had  any  interest  in 
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or  control  over  the  wires  or  appliances  by  which  the  electricity  was  con- 
ducted to  the  same,  and  where  such  wires  were  exclusively  owned  and  con- 
trolle$l  by  the  owner  of  the  premises. 

RosENSTEiN  V,  Fair  Haven,  ETC.,  R.  Co.,  (Conn.  1905)  60  Atl.  Rep.  1061, 
was  an  action  for  injuries  to  a  horse  caused  by  being  shocked  with  electricity 
escaping  from  defendant's  trolley  wires  and  poles  into  a  pool  of  water  near 
the  curb,  into  which  the  horse  stepped.  The  court  refused  to  charge  that, 
since  there  was  no  contractual  relation  between  the  parties  that  defendant 
was  not  an  insurer  of  plaintiff's  safety,  but  gave  other  instructions  which 
made  defendant  an  insurer.  It  was  held  that  such  instructions  were  prejudi- 
cially erroneous,  and  reversed  a  judgment  in  favor  of  plaintiff. 

II.  Injuries  to  Employees  of  Customers. 

CosGRovE  V.  Kennebec  Light  &  Heat  Co.,  (Me.  1904)  57  Atl.  Rep.  841, 
was  an  action  for  injuries  received  by  plaintiff  as  the  result  of  bringing  his 
right  hand  in  contact  with  an  electric  light  wire  in  the  fire  room  of  the  manu- 
facturing company  where  he  worked.  It  appeared  that  the  dangerous  con- 
dition of  the  wire  was  caused  by  the  breaking  down  of  the  insulation  that 
separates  the  primary  and  secondary  wires  in  the  transformer  at  the  defend- 
ant's electric  station,  whereby  the  entire  high  voltage  of  the  primary  current 
was  transmitted  through  the  secondary  wires  which  supplied  the  incandescent 
lights  in  this  fire  room  where  plaintiff  was  employed.  It  further  appeared 
that  this  transformer  was  purchased  from  a  reputable  house ;  that  it  was  of  a 
standard  pattern  and  approved  design  and  had  not  shown  any  previous  signs 
of  breaking  down.  It  was  held  that  under  these  circumstances  the  mere  fact 
of  the  burning  out  of  the  transformer  was  wholly  insufficient  to  establish 
negligence  by  defendant.    Verdict  was  for  plaintiff.    New  trial  granted. 

13.  Injuries  to  Trespassers. 

In  Central  Union  Teleph.  Co.  v.  Sokola,  (Ind.  App.  1905)  34  Ind.  App. 
429,  7z  N.  £.  Rep.  143,  plaintiff's  intestate  came  to  his  death  from  a  shock  of 
electricity  received  by  coming  in  contact  with  a  telephone  wire  which  lay 
across  a  charged  and  uninsulated  electric  light  wire.  It  was  held  that  the 
fact  that  the  wire  was  on  private  property  was  immaterial  where  it  was  shown 
that  deceased  had  a  right  to  b^  there,  and  that  it  is  negligence  for  a  telephone 
company  to  allow  its  wires  to  become  broken  and  lie  across  wires  heavily 
charged,  rendering  it  liable  to  any  one  injured  thereby  and  the  company  will 
not  be  relieved  from  liability  from  the  fact  that  a  not  unusual  storm  was  a 
concurrent  cause.    Judgment  for  plaintiff  affirmed. 

In  Daltky  V,  Media  Elec.  Light,  etc.,  Co.,  (Pa.  1904)  57  Atl.  Rep.  833, 
defendant  had  introduced  electric  light  into  a  house  at  the  owner's  request 
and  at  his  expense  by  running  a  line  across  the  lawn  to  the  house.  This  wire 
broke  and  was  hanging  from  a  pole  on  the  lawn,  when  plaintiff,  a  boy  at 
play,  came  in  contact  with  it  and  was  injured.  It  was  held  that  the  fact  that 
plaintiff  was  a  trespasser  was  no  defense,  nor  would  defendant  be  relieved 
from  liability  from  the  fact  that  it  was  not  the  owner  of  the  wire.  Judgment 
for  plaintiff  affirmed. 
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13.  Injories  to  Employees  of  Telephone  Companies. 

In  SiAs  V.  Lowell,  etc.,  St.  R.  Co,,  (Mass.  1901)  179  Mass.  343,  60  N.  E. 
Rep.  974,  it  was  held  that  an  electric  railway  company,  owning  and  maintain- 
ing poles  that  support  wires  holding  its  trolley  wires,  having,  for  a  con- 
sideration granted  a  telephone  company  the  use  of  its  poles  to  support  its 
telephone  wires,  is  not  liable  to  an  employer  of  the  latter  company  who  falls 
by  reason  of  an  electric  shock  received  while  attempting  to  tighten  a  slack 
span  wire  of  the  railway  company.  The  only  duty  it  owed  him  was  to 
refrain  from  wilfully  or  wantonly  injuring  him,  since  he  was  working  on  its 
wires  without  permission.    Verdict  for  defendant  sustained. 

In  RowE  V.  Tavlorville  Electric  Co.,  (111.  1904)  213  111.  318,  72  N.  E.  Rep. 
711,  17  Am.  Neg.  Rep.  215,  plaintiff's  intestate,  a  lineman  for  a  telephone 
company,  was  killed  by  the  telephone  wire  with  which  he  was  working  coming 
in  contact  with  an  electric  light  wire.  It  was  held  that  though  the  wire  was 
defectively  insulated  if  such  fact  was  known  to  the  lineman  and  he  was 
working  under  the  belief  that  the  current  was  not  turned  on,  the  electric 
light  company  would  not  be  liable,  and  it  was  further  held^  that  the  failure 
of  the  latter  to  blow  its  whistle  before  turning  on  its  current,  as  was  its 
habit,  to  warn  its  employees,  was  not  a  breach  of  its  duty  toward  others  in 
the  absence  of  an  agreement  or  understanding  that  such  warning  was  to  be 
given. 

In  Mitchell  v.  Raleigh  Elec.  Co.,  (N.  C.  1901)  129  N.  C.  166,  39  S.  E. 
Rep.  801,  the  employee  of  a  telephone  company  was  killed  by  a  wire  which 
he  was  stringing  over  the  wire  of  an  electric  light  company  by  coming  in 
contact  with  it  at  a  place  where  the  insulation  had  worn  off.  It  was  held 
the  absence  of  insulation,  where  there  was  an  ordinance  requiring  it,  was 
prima  facie  evidence  of  negligence,  and  that  notice  to  the  company  of  the 
defective  insulation  would  be  presumed  where  the  abrasion  in  the  insulation 
had  existed  for  two  years,  and  plaintiff  was  not  guilty  of  contributory  negli- 
gence, since  he  had  a  right  to  presume  that  the  wire  was  properly  insulated 
as  required  by  statute. 

In  Columbus  R.  Co.  v,  Dorsey,  (Ga.  1904)  46  S.  E.  Rep.  634,  it  wa^  held, 
that  where  a  lineman  of  a  telephone  company  of  experience,  aged  nineteen 
years,  was  killed  by  contact  with  a  wire  of  an  electric  lighting  company, 
which  had  been  strung  on  the  poles  of  the  telephone  company,  and  from  which 
wire  the  insulation  had  worn  off  near  the  pole  which  he  had  climbed,  and  for 
several  feet  on  each  side  of  the  pole,  he  knowing  or  being  able  to  know 
by  ordinary  diligence  that  the  wire  was  so  exposed,  his  mother  cannot  recover 
from  the  electric  lighting  company. 

14.  Injuries  to  Persons  Driving  Along  Highway. 

In  Spires  v.  Middlesex  &  Monmouth  Electric  Light,  etc.,  Co.,  (N.  J. 
1904)  57  Atl.  Rep.  424,  16  Am.  Neg,  Rep.  132,  plaintiff  was  driving  along  a 
highway  when  his  horse  fell  down.  He  jumped  from  the  wagon  and  walked 
toward  the  horse  to  ascertain  the  trouble,  when  he  was  suddenly  knocked 
down  and  rendered  unconscious  by  a  shock  from  a  broken  electric  wire  of 
defendant  which  lay  across  the  road.  Whether  he  actually  came  in  contact 
with  it,  or  with  the  body  of  his  horse,  which  was  killed  by  the  current,  was 
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uncertain,  though  it  seemed  more  probable  that  he  came  in  contact  with  the 
wire  which  crossed  the  high  way,  and  was  unprotected  by  a  guard  wire  and 
was  parted  by  a  heavy  limb,  which  broke  from  a  nearby  tree  and  fell  on  it. 
Held  that  the  facts  justified  a  finding  that  defendant  was  negligent. 

15*  Injories  from  Qay  Wires. 

In  GuiNN  V.  Delawabe,  etc.,  Teleph.  Ca,  (N.  J.  1905)  62  Atl.  Rep.  412, 
a  telephone  company  maintained  a  guy  wire  in  such  a  position  that  it  was 
likely  to  and  did  become  crossed  with  an  electric  light  wire  charged  with  a 
deadly  current  of  electricity.  The  guy  wire  and  plaintiffs  intestate  came  in 
contact  with  it  and  was  killed.  He  was  at  the  time  in  an  open  field  which  the 
public  were  accustomed  to  cross,  without  objection,  by  the  landowner. 
Whether  or  not  he  was  a  trespasser  did  not  appear.  It  was  held  the  telephone 
company  owed  him  the  duty  to  exercise  care  even  if  he  was  a  trespasser,  and 
that  the  jury  ipight  infer  negligence  from  the  omission  of  a  guard  between 
the  electric  light  and  the  guy  wire,  and  the  company  was  not  excused  because 
the  danger  arose  after  the  construction  of  the  telephone  wire  and  was  due 
to  the  running  of  the  electric  light  wire  below  the  guy  wire,  since  the  care 
required  changed  with  the  changed  circumstances.  Judgment  for  plaintiff 
affirmed. 

16.  Duty  of  Electric  Liglit  Company  to  Inspect  Apparatus  Furnished 
by  Customer. 

In  HoBOKEN  Land  &  Imp.  Co.  v.  United  Electric  Co.,  (N.  J.  1904)  58  AtL 
Rep.  1082,  17  Am.  Neg.  Rep.  354,  it  was  held  that  an  electric  company,  before 
sending  its  current  for  lighting  purposes  through  the  apparatus  installed  in  a 
building  by  other  parties,  is  bound  on  its  own  responsibility  to  make  reason- 
able inspection  of  the  apparatus  to  see  whether  it  is  fit  for  use. 

17.  Fires  in  Buildings. 

Phcenix  Light  &  Fuel  Co.  v,  Bennett,  (Ariz.  1903)  74  Pac.  Rep.  48,  was 
an  action  for  damages  for  the  destruction  of  plaintiffs  residence  by  fire 
caused  by  defendant's  improperly  insulated  wires  used  in  conveying  electricity 
into  plaintiff's  house.  There  was  evidence  that  there  was  no  current  in  the 
wire  from  defendant's  plant,  but  that  the  electricity  came  from  the  atmosphere. 
The  court  held  that  an  electric  company  conveying  its  power  into  a  building 
is  not  guilty  of  negligence  in  failing  to  insulate  its  wires  against  electricity 
having  its  origin  in  the  clouds  or  atmosphere.  Judgment  for  plaintiff 
reversed- 

RoMANO  V,  VicKSBURC  R'y  &  LiGHT  Co.,  (Miss.  1906)  was  an  action  for 
damage  by  fire  caused  by  defective  wiring.  A  peremptory  instruction  for 
defendant  at  the  close  of  the  case  was  held  erroneous,  the  court  saying: 
"the  circumstances  attending  the  fire;  the  fact  that  there  had  been  no  fire 
in  the  building  for  a  number  of  hours;  the  fact  that  the  fire  originated  at 
the  exact  place  where  the  electric  wires  entered  the  building;  the  defective 
character  of  the  wires  used  in  installing  the  electric  fixtures;  the  negligent 
and  unworkmanlike  manner  in  which  the  connection  was  made  with  partially 
insulated  wires;  the  probability  of  fire  being  caused  thereby;  all  these  things 
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standing  undisputed  and  unexplained,  demonstrate  the  correctness  of  the 
ruling.  Hence  it  was  error  to  grant  the  peremptory  instruction  for  appellee 
at  the  conclusion  of  the  case." 

1 8.  Municipal  Corporations, 

In  City  of  Emporia  v.  Burns,  (Kan.  1903)  (f;  Kan.  523,  the  court  held 
that  if  the  disturbed  condition  of  a  city  telephone  and  fire  alarm  system  in- 
dicates to  the  city  officials  that  the  fire  alarm  wire  may  be  broken  and  down  in 
the  street,  it  is  their  duty  to  investigate  the  cause  of  the  disturbance  to 
ascertain  if  the  wire  constitutes  a  dangerous  obstruction  to  the  use  of  the 
street;  and  notice  of  a  disturbance  of  the  system  caused  by  the  fire  alarm 
wires  being  broken  and  down,  will  be  notice  of  the  obstruction  of  the  street. 

Fox  V,  Village  of  Manchester,  (N.  Y.  1905)  75  N.  E.  Rep.  11 16,  19 
Am.  Neg.  Rep.  416,  was  an  action  against  a  village,  an  electric  light 
compaiiy,  and  a  telephone  company  to  recover  for  the  death  of  plaintifTs 
intestate,  who,  while  on  a  public  street,  came  in  contact  with  the  end  of  a 
telephone  wire  hanging  between  the  sidewalk  and  the  roadway,  and  which 
lay  across  an  electric  light  wire  in  such  a  manner  that  a  powerful  current 
was  communicated  from  the  electric  light  wire  to  and  through  the  telephone 
wire.  From  a  judgment  on  a  verdict  for  plaintiff  the  defendants  appealed. 
The  court  held  that  the  city  was  not  liable  if  it  had  no  notice  of  the  obstruc- 
tion and  the  danger  was  not  obvious,  but  that  whether  there  was  such  danger 
and  notice  was  a  question  for  the  jury;  that  it  was  also  a  question  for  the 
jury  whether  the  intestate  was  guilty  of  contributory  negligence  in  crossing 
the  street  at  a  point  other  than  the  crosswalk  and  seizing  hold  of  the  wire, 
and  whether  the  electric  light  company  was  negligent  in  permitting  its  wire 
to  become  dangerous  from  want  of  insulation ;  but  that  it  was  error  to  admit, 
for  the  purpose  of  showing  notice  to  the  trustees  of  the  village,  of  the 
dangerous  condition  of  the  wire,  evidence  of  the  said  trustees  at  the  coroner's 
inquest,  and  evidence  that  a  piece  of  telephone  wire  hung  down  from  a  pole 
several  months  before  the  present  accident,  at  a  distance  of  nearly  a  quarter  of 
a  mile  therefrom;  that  several  persons  received  shocks  therefrom,  and  that 
the  trustees  caused  said  wire  to  be  cut  off.    Judgment  for  plaintiff  reversed. 


LITTLE    V.    CENTRAL    DISTRICT   &    PRINTING 

TELEGRAPH  CO. 

Supreme  Court,  Pennsylvania,  January,  ipo6. 


TELEGRAPHS  AND  TELEPHONES  —  STATUTORY  USE  OF  HIGH- 
WAY.—The  Act  of  1874,  sec.  33  (P.  L.  92),  that  confers  on  telegraph 
and  telephone  companies  the  right  to  place  poles  on  public  highways,  does 
not  deprive  the  public  of  the  use  of  the  highways  for  any  proper  and 
reasonable  means  of  travel. 
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CONSTRUCTION  OF  POLES  NEAR  TRAVELED  PART  OF  HIGH- 
WAY INJURING  PERSON  RIDING  IN  VEHICLE.  —  Where  it  ap- 
peared that  while  the  plaintiff  was  riding  in  a  wagon  with  her  feet  hang- 
ing over  the  side  thereof  they  came  in  contact  with  a  pole  erected  by 
defendant  near  the  traveled  part  of  the  road  and  she  was  injured,  the 
defendant  was  guilty  of  negligence  warranting  a  recovery  and  whether 
the  plaintiff  was  guilty  of  contributory  negligence,  was  a  question  for 
the  jury. 

IMPUTED  NEGLIGENCE.  —  The  negligence  of  the  driver  of  the  private 
conveyance  not  hired  by  the  person  riding  therein  could  not  be  imputed 
to  the  latter. 

Appeal  from  Court  of  Common  Pleas,  Butler  County. 

Trespass  by  Eleanor  C.  Little  against  the  Central  District  & 
Printing  Telegraph  Company.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

At  the  trial  the  court,  after  reading  to  the  jury  section  33  of  the 
Act  of  April  29,  1874  (P.  L.  92),  charged,  inter  alia,  as  follows: 

"  So,  gentlemen,  you  will  see  under  the  law  the  defendant  com- 
pany had  the  right  to  place  its  poles  along  or  upon  the  public  high- 
way, but  in  so  doing  it  must  not  so  place  them  as  to  incommode  the 
public  use  of  the  highway.  As  you  all  know  the  public  highways 
are  created  in  the  first  instance  and  principally  for  the  use  of  the 
travelers  upon  them,  and  that  public  use  must  not  be  rendered 
dangerous  or  inconvenient  by  telegraph  companies  in  placing  poles 
upon  it.  Now,  gentlemen,  the  company  had  therefore  the  right  to 
place  its  poles  upon  the  public  highway ;  it  did  not  have  the  right, 
and  would  not  have  the  right  to  place  the  poles  upon  the  traveled 
portion  of  the  road.  You  understand  what  is  meant  by  that,  the 
part  that  customary  travel  occupies  and  takes  on  the  public  high- 
way. It  would  not  have  the  right  to  plant  its  poles  on  that  portion 
of  the  highway,  and  I  would  say  it  would  not  have  the  right  to 
place  its  poles  in  such  near  proximity  to  the  traveled  track  of  the 
highway  as  to  render  the  highway  unsafe  or  inconvenient.  In 
placing  its  poles  so  as  to  not  incommode  the  use  of  the  highway, 
therefore,  we  think  it  should  not  place  its  poles  in  a  position  to 
render  inconvenient  and  unsafe  public  travel  along  the  highway. 
If  in  placing  them,  they  are  located  upon  the  traveled  portion  of  the 
public  highway,  the  traveled  track,  that,  gentlemen,  it  would  go 
without  saying,  would  be  placing  them  where  they  would  incon- 
venience, at  least,  the  travel.  If  placed  in  such  close  proximity  to 
the  traveled  or  beaten  track  as  to  make  probable  or  natural  that  a 
person  driving  along  in  the  daytime  or  nighttime  would  meet  with 
an  accident,  and  receive  an  injury,  such  placing  of  it  would  be  a 
placing  so  as  to  incommode  the  public  use  of  the  highway. 
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"  The  question  as  to  where  this  pole  was  placed  with  reference  to 
the  traveled  or  beaten  track  of  the  highway  is  a  matter  somewhat  in 
dispute.  On  part  of  the  plaintiff  it  is  alleged  this  was  placed  in 
1896  in  what  was  at  that  time  a  portion  of  the  traveled  track  of  the 
highway.  You  have  heard  the  witnesses  who  testified  to  that  effect, 
I  believe  Mr.  Shannon,  possibly  Mr.  CashdoUar  and  others.  They 
say  they  have  known  the  road  for  quite  a  number  of  years,  and  at 
the  time  when  the  pole  was  placed  there  it  was  placed  on  a  portion 
of  the  public  highway  then  used  for  the  driving  of  vehicles  over  it. 
If  that  were  true  that  would,  we  think,  be  an  encroachment  on  the 
highway  not  authorized  or  intended  by  the  Act  of  assembly,  or,  if 
the  company  placed  it  in  such  near  proximity  to  that  traveled  or 
beaten  track  as  to  naturally  and  probably  lead  to  results  such  as 
complained  of  in  this  case,  then  we  think  that,  gentlemen,  would  be 
placing  it  so  as  to  incommode  the  public  highway,  and  such  as  not 
warranted  by  the  Act  of  assembly. 

"  You  remember  also  the  testimony  of  the  witnesses  for  the 
defendant  as  to  where  the  pole  was  located  with  reference  to  the 
traveled  track  as  now  and  formerly  was.  Some  state  there  is  grass 
growing  on  the  location  now.  You  will  take  that  fact  into  con- 
sideration in  connection  with  the  other  testimony,  and  the  time  that , 
elapsed  since  the  pole  was  placed  there,  and  from  all  the  testimony 
you  will  conclude  whether  or  not  that  pole  was  placed  upon  the 
traveled  track  at  that  time,  in  which  case  we  think  it  would  be 
negligence  on  their  part,  or  if  not  placed  on  was  in  such  close 
proximity  as  to  render  probable  such  an  injury  as  complained  of  in 
this  case. 

"  On  the  part  of  the  defendant  it  is  argued  and  contended  here 
that  It  was  negligent  of  Miss  Little  to  be  riding  in  the  nighttime  in 
the  manner  in  which  she  was.  Now,  gentlemen,  we  may  say  to  you 
that  public  roads  are  made  for  all  sorts  of  proper  travel  upon  them 
and  with  all  kinds  of  vehicles  such  as  are  usually  used  by  persons 
traveling  upon  the  roads,  and  we  may  say  to  you  that  all  have  a 
right  to  travel  upon  the  public  highways  in  parties  under  conditions 
such  as  the  parties  were  traveling  under  in  this  case,  and  have  a 
right  to  travel  if  they  wish  to  travel  upon  hay  ladders  with  hay  upon 
them  and  also  in  the  nighttime. 

"  So  that  in  the  location  of  the  pole  on  the  highway  the  defendant 
may  be  charged  with  the  knowledge  that  persons  may  travel  with 
all  manner  of  vehicles  reasonable  and  proper,  and  may  travel  in  the 
nighttime  as  well  as  in  the  daytime,  and  further  charged  with  the 
knowledge  and  fact  that  the  nights  sometimes  are  dark.    All  those 
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things  enter  into  the  question  of  the  determination  of  the  defendant's 
negligence,  and  also  into  the  question  of  the  determination  of  the 
plaintiff's  contributory  negligence. 

"  It  has  been  argued,  and  the  court  has  been  asked  to  say,  that  it 
was  negligence  on  the  part  of  the  plaintiff  riding  on  hay  ladders 
with  her  feet  extending  out  for  some  little  distance  over  the  bow 
of  the  wagon.  We  feel  that  we  could  not  say  this  as  a  matter  of 
law.  That  is  a  matter  of  fact  to  be  passed  upon  by  the  jury,  and  it 
is  for  you  to  say  from  your  knowledge  of  affairs  and  your  experience 
as  men  in  the  country  and  passing  over  the  highways,  as  to  whether 
or  not  this  was  a  dangerous  or  negligent  position  for  the  plaintiff  to 
assume  in  riding  in  that  way  at  that  time. 

"And  I  may  say  to  you  just  here  that  under  the  law  as  it  stands 
in  this  State  at  this  time  it  does  not  seem  that  the  negligence  of  the 
driver  of  a  private  conveyance  can  be  attributed  to  those  with  him. 
It  seems  to  be  settled  in  this  State  that  the  others  cannot  be  held  for 
the  negligence  of  the  driver.  It  was  a  matter  of  some  controversy 
for  a  long  time,  but  now  the  law  seems  to  be  settled  in  that  way. 
So  that  even  if  the  driver  in  this  case  was  negligent  that  negligence 
could  not  be  charged  up  to  the  plaintiff  in  this  case  as  contributory 
negligence  on  her  part  because  she  would  not  be  held  for  the  negli- 
gence of  the  driver." 

Verdict  and  judgment  for  plaintiff  for  $4,250.  Defendant  ap- 
pealed. 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

S.  F.  Bowser  and  A.  L.  Bowser,  for  appellant. 

Lev.  McQuistion  and  John  H.  Wilson,  for  appellee. 

Mestrezat,  J.  —  On  the  evening  of  July  17,  1903,  a  party  of 
twenty-seven  young  ladies  and  gentlemen  drove  from  Gallery  to 
Harmony,  a  distance  of  about  eight  or  nine  miles,  in  Butler  county, 
to  attend  a  social  function  at  the  latter  place.  The  vehicle  was  a 
farmer's  ordinary  hay  wagon,  and  was  drawn  by  two  horses.  The 
rack  or.  ladders  on  the  wagon  were  covered  with  hay  and  the  mem- 
bers of  the  party  were  seated  at  different  places  on  the  hay.  Frank 
Kramer  drove  the  team  on  this  occasion.  He  was  a  window  glass 
cutter  by  trade,  but  at  this  time  was  in  the  employ  of  the  Ball  & 
Cooper  Coal  Company,  the  owner  of  the  horses  and  wagon  which 
carried  the  party  to  Harmony.  While  he  was  the  driver  of  the 
team,  the  evidence  does  not  show  that  he  was  a  member  of  the 
party,  nor  does  it  show  all  the  persons  who  composed  the  party. 
Nor  is  it  disctosed  by  the  evidence  whether  the  owner  of  the  team 
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furnished  it  gratuitously  for  the  occasion  or  was  compensated  for 
its  use,  or  whether  Kramer  was  paid  for  his  services  as  driver,  or 
whether  they  were  rendered  without  compensation.  The  party  left 
Harmony  about  midnight  to  return  home.  As  the  wagon  was 
passing  along  the  public  road  it  came  in  contact  with  one  of  the 
defendant's  telephone  poles  —  "slightly,  just  enough  to  allow  it  to 
slide  past "  —  and  Miss  Little,  the  plaintiff,  was  struck  by  the  pole,, 
knocked  from  the  wagon,  and  injured.  The  pole  was  on  the  west 
side  of  the  highway,  and  she  was  seated  on  that  side  of  the  wagon 
with  her  feet  extending  about  a  foot  out  over  the  bow  of  the  hay- 
rack, which  was  over  the  rear  wheel.  Kramer  sat  in  front,  and  was 
driving  in  a  slow  trot.  The  road  where  the  accident  occurred  is  a 
public  highway  and  runs  north  and  south  along  a  hillside  which 
descends  from  east  to  west.  The  width  of  the  traveled  part  of  the 
road  east  of  the  pole,  exclusive  of  the  gutter  on  the  east  side,  is 
about  thirteen  or  fourteen  feet,  and  is  practically  level,  except 
possibly  a  slight  descent  from  the  west  to  the  east  side  with  a  slight 
rise  in  the  middle.  Brush  grows  on  both  sides  of  the  road.  The 
telephone  line  was  constructed  at  this  point  in  1896.  The  plaintiff's 
statement  avers  that  the  road  where  the  accident  occurred  "  is  a 
regularly  ordained,  laid  out,  opened,  used,  and  traveled  public  high- 
way," and  that  the  defendant  company  negligently  and  unlawfully 
placed  the  pole  "  in  and)  upon  the  said  public  road,  and  upon  the 
usual  traveled  portion  of  the  said  road,  and  the  said  defendant  com- 
pany has  negligently,  wrongfully  and  unlawfully  maintained  the 
said  telegraph  or  telephone  pole  in  and  upon  the  said  public  road  and 
the  traveled  portion  thereof  for  several  years  last  past,  and  yet 
continues  to  so  maintain  the  same."  It  is  claimed  that  the  alleged, 
negligent  action  of  the  defendant  company  in  placing  its  pole  on  the 
public  highway  caused  the  injury  sustained  by  plaintiff  for  which 
this  suit  was  brought. 

On  the  trial  of  the  cause,  the  court  submitted  to  the  jury,  with 
very  full  instructions,  the  alleged  negligence  of  the  defendant  com- 
pany as  well  as  that  of  the  plaintiff.  The  result  was  a  verdict  for  the 
plaintiff,  and  the  defendant  has  appealed,  claiming  that  the  court- 
erred  in  the  admission  of  certain  testimony,  in  the  charge  to  the 
jury,  and  in  the  answers  to  its  first,  fourth,  sixth,  and  eighth 
points;  the  last  of  which  requested  binding  instructions  for  the 
defendant  company.  We  have  read  very  carefully  the  testimony 
and  cannot  see  how  the  case  could  have  been  withdrawn  from  the 
jury.  The  credibility  of  the  witnesses  was  for  the  jury  and  there 
was  sufficient  testimony,  if  believed,  to  warrant  the  finding  that  the 
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telephone  company  had  placed  its  telephone  pole  on  the  traveled 
portion  of  the  highway,  or  in  such  close  proximity  to  it  as  to 
endanger  the  safety  of  persons  using  the  road,  or,  in  the  language 
of  the  Act  of  1874,  "  as  to  incommode  the  public  use  of  said  road." 
Section  33  (P.  L.  92).  Without  quoting  the  testimony  it  is  sufficient 
to  say  that  several  of  the  witnesses  testified  to  this  fact.  While  these 
witnesses  vary  in  their  estimates  of  the  distance  from  the  west  side 
at  which  the  pole  stands  within  the  traveled  part  of  the  road,  they 
all  say  it  is  on  the  traveled  part  of  the  highway  and  that  it  is  an 
obstruction  to  the  use  of  the  road  by  the  public.  The  question  was, 
therefore,  for  the  jury. 

The  right  of  the  defendant  company  to  place  its  poles  on  the 
public  highways  of  the  State  is  statutory,  and  while  the  Act  con- 
ferring the  franchise  must  not  be  construed  so  as  to  defeat  the 
grant,  yet  the  company  must  exercise  its  franchise  within  the 
statutory  limitations.  The  authority  by  which  a  telegraph  or  tele- 
phone company  is  empowered  to  construct  its  lines  on  the  public 
highways  of  this  State  is  conferred  by  the  Act  of  April  29,  1874 
(P.  L.  92;  2  Purd.  Dig.  2001),  the  33d  section  of  which  provides 
that  "  such  corporation  shall  be  authorized  ♦  *  *  to  construct 
lines  of  telegraph  along  and  upon  any  of  the  public  roads,  streets, 
lands,  or  highways  *  *  *  within  the  limits  of  this  State,  by 
the  erection  of  the  necessary  fixtures,  including  posts  *  *  *  for 
sustaining  the  cords  or  wires  of  such  lines,  but  the  same  shall  not  be 
so  constructed  as  to  incommode  the  public  use  of  said  roads,  streets 
or  highways."  *  ♦  ♦  There  can  be  no  doubt  as  to  the  proper 
interpretation  and  the  meaning  of  this  legislation.  The  language  is 
explicit  and  the  purpose  of  the  statute  is  manifest.  The  power  to 
construct  its  lines  "  along  and  upon  "  a  public  highway  is  granted 
to  the  corporation  in  plain  terms.  Such  was  the  evident  purpose  of 
the  Act.  But  equally  clear  and  explicit  is  the  language  employed  by 
the  Legislature  in  the  enactment  in  prescribing  a  limitation  upon  the 
power  of  such  corporation  to  enter  and  construct  its  lines  upon 
the  highways  of  the  State.  Its  right  to  use  the  public  highways  in 
the  construction  and  maintenance  of  its  lines  was  qualified  and  pro- 
hibited to  the  extent  that  the  public  should  not  be  inconvenienced  in 
the  proper  use  of  the  highways.  Its  line,  says  the  Act,  "  shall  not 
be  so  constructed  as  to  incommode  the  public  use  of  said  roads,  streets 
or  highways."  This  limitation  made  the  use  of  highways  by  a  tele- 
graph company  secondary  and  subordinate  to  that  of  the  public  for 
which  the  roads  of  the  State  were  primarily  intended.  The  Legis- 
lature did  not  intend,  by  this  legislation,  to  deprive  the  public  of  the 
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use  of  the  highways  for  any  proper  and  reasonable  means  of  travel, 
but  intended  that  the  franchise  granted  telegraph  companies  by  the 
Act  should  be  exercised  in  subordination  to  the  rights  of  the  public 
on  the  roads  of  the  State.  Such,  we  think,  was  the  manifest  purpose 
of  the  Act  of  1874. 

A  like  interpretation  was  put  upon  a  similar  statute  of  Ohio  by 
the  Supreme  Court  of  that  State  in  Cincinnati  Inclined  Plane  R'y 
Co.  V,  Telegraph  Ass'n,  27  N.  E.  Rep.  890,  12  L.  R.  A.  534,  29  Am. 
St.  Rep.  559.   In  that  case  Mr.  Justice  Dickman,  delivering  the  opinion 
of  the  court,  says  (page  896  of  27  N.  E.,  page  567  of  29  Am.  St. 
Rep.  [  12  L.  R.  A.  534] ) :    "  The  authority  given  by  statute  to  a 
telephone  company  to  construct  its  lines  from  point  to  point,  along^ 
and  upon  any  public  road,  under  the  continuing  prohibition  that  '  the 
same  shall  not  incommode  the  public  in  the  use  of  such  road,'  would 
plainly  indicate  an  intention  on  the  part  of  the  Legislature  that  the 
company  shall  exercise  such  franchise  with  reference  to  the  comfort 
and  convenience  of  the  traveling  public,  and  shall  not,  in  any  man- 
ner, abridge  or  impair  the  use,  by  the  public,  of  the  most  approved 
methods  of  travel  and  transportation.    And  a  reasonable  interpreta- 
tion of  the  statute  would  lead  to  the  conclusion,  that  to  impair  the 
public  enjoyment  of  an  approved  method  of  conveyance  on  the 
streets,  would  be  in  derogation  of  the  statutory  prohibition  that  the 
public  shall  not  be  incommoded  in  the  use  of  the  roads  or  high- 
ways." 

The  errors  assigned  to  the  charge  raise  the  question  of  the  proper 
interpretation  of  the  Act  of  1874,  but  we  think  the  learned  judge 
construed  the  Act  substantially  in  conformity  with  what  is  said 
above.  In  the  case  at  bar  it  conclusively  appeared  from  the  evi- 
dence that  there  was  ample  space  along  the  highway  for  placing  the 
pole  in  question  without  planting  it  in  the  traveled  part  of  the  road, 
or  so  near  to  it  that  it  would  inconvenience  or  interfere  with  those 
who  might  use  the  highway.  The  legal  width  of  the  road  is  thirty- 
three  feet,  and  but  seventeen  feet  were  used  for  the  roadway  and 
for  the  jgutter  on  the  east  side.  The  evidence  did  not  disclose  on 
which  side  of  the  traveled  part  was  the  unused  portion  of  the  thirty- 
three  feet.  It  is  apparent,  however,  that  there  was  no  necessity  for 
placing  the  pole  in  a  position  that  would  obstruct  the  use  of  the  road. 
The  plaintiff's  negligence  was  a  question  for  the  jury.  It  is  not  of 
itself  negligence  for  a  person  riding  in  a  wagon  on  a  public  high- 
way to  permit  his  feet  or  arms  to  extend  beyond  the  side  of  the 
vehicle.  When  one  is  injured  while  occupying  such  position,  it  is 
for  the  jury  to  determine  whether  he  was  at  the  time  exercising  the 
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care  required  by  the  circumstances,  unless  the  danger  was  so  ap- 
parent that  a  reasonably  prudent  person  would  not  have  taken  the 
risk.  In  that  event,  the  court  may  hold  him  negligent  as  a  matter  of 
law.  Here  the  testimony  clearly  sent  the  question  to  the  jury.  Nor 
can  the  driver's  negligence  be  imputed  to  the  plaintiff  under  the 
facts  disclosed  by  the  testimony  in  the  case.  The  evidence  shows 
simply  that  at  the  time  plaintiff  was  injured  she  was  being  carried  in 
a  private  conveyance  owned  by  the  coal  company,  which  was  driven 
by  a  person  engaged  in  the  company's  service.  Under  such  circum- 
stances it  is  settled  by  recent  decisions  of  this  court  that  negligence 
of  the  driver  is  not  imputable  to  one  who  is  injured  while  being 
carried  in  the  conveyance.  Carlisle  Borough  v.  Brisbane,  113  Pa. 
St.  544,  6  Atl.  Rep.  372,  57  Am.  Rep.  483 ;  Dean  v.  Penn.  R.  Co., 
129  Pa.  St.  514,  18  Atl.  Rep.  718,  6  L.  R.  A.  143,  15  Am.  St. 
Rep.  733 ;  Jones  v.  Lehigh  &  New  England  R.  Co.,  202  Pa.  St.  81, 
5 1  Atl.  Rep.  590. 

We  see  no  error  in  the  court's  answers  to  the  defendant's  first, 
fourth,  and  sixth  points.  If  there  was  error  in  admitting  the  testi- 
mony of  John  Ficht,  a  witness  for  the  plaintiff,  which  is  the  subject 
of  the  first  assignment,  it  was  cured  by  the  immediate  order  of  the 
court  striking  out  the  testimony. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 


RABE  V.  SHOENBERGER  COAL  CO. 

Supreme  Court,  Pennsylvania,  January,  jpo6. 


DAMAGES  FOR  INJURY  TO  REAL  PROPERTY.  —  The  measure  of 
damages  for  injury  to  real  property  is  the  market  value  of  the  property 
before  and  after  the  injury. 

SAME.  —  Where  a  mining  company  so  disturbed  by  its  operations  the 
surface  of  plaintiff's  land  that  it  was  injured  for  building  purposes  and 
five  springs  of  water  were  destroyed,  the  measure  of  damages  was  the 
permanent  loss  to  the  property  in  value,  not  the  value  of  the  springs  as 
such. 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Action  by  William  T.  Rabe  against  the  Shoenberger  Coal  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 
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On  measure  of  damages  the  trial  court  charged  as  follows :  "  The 
measure  of  damage,  gentlemen  of  the  jury,  in  a  case  of  this  kind,  as 
laid  down  by  the  Supreme  Q)urt  and  the  one  which  you  are  to  fol- 
low, is :  *  For  the  measure  of  damages  for  failure  to  furnish  surface 
support  is  the  actual  loss  the  owners  of  the  surface  have  sustained  to 
theii*  land  '  —  the  surface  in  this  case  including  the  building  thereon 
— '  by  reason  of  the  cave  in.'  The  actual  loss  would  mean  the  real 
loss,  if  any,  that  was  sustained  by  the  plaintiff  by  reason  of  any 
springs  that  he  may  have  lost  on  this  portion  of  the  farm,  because 
the  farm  as  yet  is  not  affected  as  a  whole,  but  the  loss  here  is  con- 
fined to  some  forty  or  sixty  acres,  or  thereabouts,  although  I  believe 
the  defendant's  engineer  claimed  —  the  principal  engineer  in  charge 
of  that  mine  —  that  the  coal  was  only  mined  out  from  twent}'  or 
twenty-one  acres  of  this  plaintiff's  farm.  When  you  come  to  the 
question  of  loss  here  and  damage,  because  it  is  not  denied  that  there 
is  some  for  which  the  defendant  is  liable,  and  they  have  told  you 
what  was,  you  take  the  elements  of  actual  loss,  the  actual  loss  to  the 
plaintiff  here;  and  the  cost  that  it  would  be  to  him  to  restore  his 
buildings  or  his  farm,  if  possible,  to  make  him  as  good  as  he  was 
before,  is  the  measure  of  damages  you  will  apply  in  this  case.  When 
you  come  to  consider  the  loss  of  the  spring,  you  are  not  bound  by 
any  arbitrary  estimate  that  a  witness  on  the  one  side  or  the  other 
may  place  on  a  spring  or  the  buildings  that  may  be  gone  or  damaged. 
You  take  this  farm,  this  portion  of  the  farm  that  is  in  controversy 
here,  and,  if  it  would  appear  to  you  that  there  were  other  springs  on 
this  farm  that  supplied  a  flow  of  water  that  was  sufficient  to  keep  up 
the  supply  necessary  to  carry  on  the  farming,  when  one  of  these 
springs  disappeared,  it  would  be  for  you  to  say  whether  the  plaintiff 
would  be  as  much  damaged  if  there  was  no  other  water  on  his 
place  that  he  could  get.  And  if  the  spring  at  the  house  could  be 
supplied  from  another  spring  without  diminishing  appreciably  the 
supply  that  was  necessary  for  another  part  of  the  farm,  the  flow 
through  that,  would  not  the  actual  loss  be  what  it  would  cost  to 
pipe  the  water  to  the  house,  etc.  ?  That  is  what  I  mean  when  I  say 
you  are  not  bound  by  the  arbitrary  estimate  of  loss  that  the  defendant 
puts  on  this  plaintiff's  spring  or  springs,  or  that  the  plaintiff  and  his 
witness  themselves  may  put  upon  them,  but  you  are  to  use  your 
own  good  judgment,  considering  all  the  facts  and  circumstances  in 
the  case,  taking  that  part  of  the  land  that  is  affected  by  the  loss  of 
the  springs  here  for  all  of  the  purposes  for  which  it  could  be  used  in 
the  shape  it  was  made,  for  farming  purposes  and  for  the  laying  out 
of  lots.    You  are  to  use  your  own  good  judgment,  gentlemen  of  the 
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jury,  guarded  within  the  lines  at  least  of  what  the  witnesses  say  on 
both  sides  here  as  to  how  many  cracks  there  were  and  how  they 
interfere  with  the  cultivation  of  the  surface,  or  whether  they  are  of 
such  a  nature  as  would  be  dangerous  for  stock  running  in  the  field, 
whether  they  could  be  filled  up  and  made  as  safe  as  they  were  before 
any  cracks  appeared.  What  is  the  extent  of  damages,  by  way  of 
actual  loss  to  the  surface,  if  you  find  his  farm  left  in  that  condition." 

Verdict  and  judgment  for  plaintiff  for  $6,500.  Defendant  ap- 
pealed. 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

W.  H.  L.  Thomson,  James  I.  Brownson,  J.  W.  &  Alvin  Don- 
nan,  and  D.  W.  Kuhn,  for  appellant. 

T.  F.  Birch  and  McIlvain,  Vance  &  Gibson,  for  appellee. 

Potter,  J.  —  This  was  an  action  of  trespass,  brought  to  recover 
damages  for  injuries  alleged  to  have  been  caused  to  plaintiff's  prop- 
erty by  the  defendant  company.  The  plaintiff  was  the  owner  of  a 
farm  in  Washington  county,  near  the  town  of  Donora,  and  the 
defendant  company  owned  the  underlying  coal.  During  the  process 
of  mining,  and  by  reason  of  its  failure  to  leave  proper  support  for 
the  surface,  the  defendant  company  injured  a  portion  of  the  surface 
for  building  purposes,  interfered  with  the  use  of  a  private  road, 
damaged  the  dwelling  house,  and  destroyed  certain  springs  of 
water.  The  assignments  of  error  relate  solely  to  the  measure  of 
damages.  The  principal  injury  of  which  complaint  was  made  was 
the  destruction  of  five  springs  of  water.  This  injury  was  permanent 
and  irremediable,  as  was  also  any  damage  to  the  surface  which 
might  render  it  less  available  for  building  purposes.  Other  injuries, 
such  as  the  sinking  of  the  dwelling  house  and  the  opening  of  cracks 
across  the  private  right  of  way,  were  remediable.  For  the  latter  the 
cost  of  repair  or  restoration  is  obviously  the  measure  of  the  damage. 

The  first  assignment  of  error  complains  of  the  admission  of  testi- 
mony as  to  the  value  of  the  springs  in  themselves.  This  specifica- 
tion is  sustained.  The  value  of  the  springs  was  only  an  element  in 
estimating  the  value  of  the  realty.  If  the  trespass  resulted  in  per- 
manent injury  to  the  realty,  the  measure  of  damages  is  the  diminu- 
tion in  the  market  value  of  the  land.  This  principle  is  laid  down  in 
Schuylkill  Nav.  Co.  v,  Farr,  4  Watts  &  S.  362,  where  it  was  held 
that  the  measure  of  damages  is  (p.  375)  "the  difference  between 
what  the  property  would  have  sold  for  as  affected  by  the  injury  and 
what  it  wotfld  have  brought  unaffected  by  such  injury."  And  in 
McKnight  v,  Ratcliff,  44  Pa.  St.  156,  an  action  for  flooding  the 
Vol.  XIX  —  34 
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shaft  of  a  coal  mine,  the  measure  of  damages  was  held  to  be  the 
actual  injury  sustained  in  delay,  loss  of  time,  damage  to  machinery, 
etc:,  and,  if  the  mine  was  irreclaimable,  then  the  value  of  the  estate 
and  property.    In  Hanover  Water  Co.  v.  Iron  Co.,  84  Pa.  St.  279,  it 
was  held  that  the  measure  of  damages  for  the  diversion  of  a  stream, 
whereby  a  farm  with  an  ore  bank  thereon  is  injured,  was  the 
difference  in  the  market  value  of  the  property,  as  a  farm  and  ore 
bank,  immediately  before  the  diversion  of  the  stream  and  imme- 
diately afterwards  as  affected  thereby.    In  Vanderslice  v,  Phila.,  103 
Pa.  St.  102,  an  action  for  injuries  through  the  bursting  of  a  negli- 
gently constructed  sewer,  Mr.  Justice  Trunkey  said   (page  109)  : 
"  Compensation  for  loss  is  the  measure  of  damages.     Permanent 
injury  done  to  the  buildings,  cost  of  repairs,  and  the  loss  of  rent  for 
the  time  necessary  to  make  the  repairs,  are  elements  affecting  the 
market  value,  and  the  difference  between  that  value  in  their  injured 
condition  and  such  value,  if  uninjured,  is  compensation."    The  sound, 
clear  rule  is  stated  in  Seely  v.  Alden,  61  Pa.  St.  302,  100  Am.  Dec. 
642;  Fulmer  v.  Williams,  122  Pa.  St.  191,  15  Atl.  Rep.  726,  i  L.  R. 
A.  603,  9  Am.  St.  Rep.  88;  Williams  v,  Fulmer,  151  Pa.  St.  405,  25 
Atl.  Rep.  103,  31  Am.  St.  Rep.  767,  and  Thompson  v.  Traction  Co., 
181  Pa.  St.  131,  37  Atl.  Rep.  205,  and  is  in  substance  that,  when  the 
injury  is  permanent,  the  measure  of  damages  is  the  difference  in 
market  value  before  and  after  the  injury,  or  the  cost  of  removing  the 
obstruction,  whichever  is  the  lower  amount. 

In  the  present  case  the  plaintiff  had  a  dairy  farm,  which  was  un- 
usually well  supplied  with  water.  It  had  no  less  than  twelve  springs 
on  it,  with  water  in  every  field.  Plaintiff  claimed  that  five  of  the 
springs  were  destroyed  by  the  cracks  in  the  land.  The  question  was, 
how  much  was  the  farm  depreciated  in  value  by  the  loss  of  the 
springs  ?  Yet  the  plaintiff  was  allowed  to  estimate  the  value  of  the 
springs  as  such,  and  placed  one  of  them  at  a  valuation  of  $10,000, 
and  the  aggregate  loss  of  the  springs  at  $20,000.  There  was  evi- 
dence showing  that  the  loss  of  one  spring  was  supplied  by  piping 
water  from  another.  If  so,  then  the  damage,  in  so  far  as  that  one 
was  concerned,  was  the  cost  of  piping.  But,  in  so  far  as  the  taking 
of  the  springs  could  not  be  remedied  or  made  good,  the  springs 
should  have  been  valued,  not  as  independent  pieces  of  property,  but 
as  elements  going  to  make  up  the  value  of  the  fami  as  a  whole. 
The  farm  was  not  wholly  deprived  of  water.  The  number  of  springs 
had  only  been  lessened.  In  just  so  far  as  any  of  them  were 
destroyed,  their  value  would  be  one  of  the  elements  of  depreciation 
to  be  considered  in  ascertaining  the  loss  in  the  selling  value  of  the 
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"whole  property,  caused  by  the  injury  inflicted  by  the  defendant 
company.  Kossler  v,  Pittsburg,  etc.,  Railway  Co.,  208  Pa.  St.  50, 
57  Atl.  Rep.  66.  Counsel  for  appellant  admits  that  the  portion  of 
the  charge  dealing  with  the  measure  of  damages  for  the  temporary 
or  remediable  injuries  was  substantially  correct.  But  it  is  con- 
tended that  no  adequate  rule  was  given  to  the  jury  by  which  they 
were  to  arrive  at  the  damages  for  permanent  injury,  and  that  they 
were  merely  told  to  allow  the  actual  loss.  Counsel  would  have  been 
in  better  position  to  complain  if  specific  requests  for  instructions 
upon  the  measure  of  damages  had  been  presented  to  the  court  below 
at  the  trial.  We  feel,  however,  that  the  charge  was  not  sufficiently 
specific  upon  this  point.  The  jury  were  told  that  the  plaintiff  had 
the  right  to  recover  his  "  actual  loss,"  but  were  not  told  how  that 
actual  loss  was  to  be  estimated  in  considering  the  result  of  the  per- 
manent injuries.  For  all  such  injuries  the  rule  should  have  been 
given  to  the  jury  that  the  measure  of  damages  is  the  diminution  in 
the  market  value  of  the  property.  Authority  for  this  statement  is 
ample.  "  The  general  principle  upon  which  compensation  for  in- 
juries to  real  property  is  given  is  that  the  plaintiff  should  be 
reimbursed  to  the  extent  of  the  injury  to  the  property.  The  injury 
caused  by  the  defendant  may  be  of  a  permanent  nature.  In  such  a 
case  the  measure  of  damages  is  the  diminution  in  the  market  value 
of  the  property.  If  the  injury  caused  a  total  or  partial  loss  of  the 
land  for  a  limited  time,  the  diminution  in  rental  value  is  the  measure. 
One  of  these  two  measures  is  always  applicable.  If  the  injury  is 
easily  reparable,  the  cost  of  repairing  may  be  recovered.  But  it 
must  be  shown  that  the  repairs  were  reasonable,  and,  if  the  cost  of 
repairing  the  injury  is  greater  than  the  diminution  in  market  value, 
the  latter  is  always  the  true  measure  of  damages."  3  Sedgwick  on 
Damages,  sec.  932,  quoting  Seely  v,  Alden,  61  Pa.  St.  302,  100  Am. 
Dec.  642.  This  principle  was  followed  in  Fulmer  v,  Williams,  122 
Pa.  St.  191,  15  Atl.  Rep.  726,  i  L.  R.  A.  603,  9  Am.  St.  Rep.  88, 
where  a  riparian  owner  on  a  navigable  river  brought  an  action 
against  a  neighboring  riparian  owner  for  injury  to  his  property  by 
reason  of  loss  of  water  power  and  diversion  of  the  stream  from  its 
natural  channel  in  front  of  his  land  by  deposit  of  rubbish  and  other 
obstructions.  The  trial  judge  permitted  the  jury  to  find  damages 
for  loss  of  water  power  and  diversion  of  the  stream  from  its  natural 
course.  The  measure  of  damages,  if  the  injury  was  permanent,  was 
said  to  be  the  difference  in  the  market  value  before  and  after  the 
injury,  thus  applying  the  rule  of  Seely  v,  Alden,  61  Pa.  St.  302,  100 
Am.  Dec.  642.    On  appeal  the  case  was  reversed  on  the  ground  that, 
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in  the  absence  of  a  grant  from  the  commonwealth,  plaintiff  had  no 
right  to  water  power;  but  it  was  said  he  coulJ  recover  as  riparian 
owner  for  diversion  of  water.  The  measure  of  damages  ivas  not 
discussed  in  this  opinion,  but  in  Williams  v.  Fulmer,  151  Pa.  St. 
405,  25  Atl.  Rep.  103,  31  Am.  St.  Rep.  767,  the  same  questions  came 
up  again.  On  the  measure  of  damages  the  trial  judge  charged  that, 
if  the  injury  was  permanent,  the  damages  would  be  the  depreciation 
in  value  of  the  property,  or  the  cost  of  removing  the  obstructions, 
whichever  was  the  lower  amount.  This  was  assigned  for  error. 
The  judgment  was  affirmed;  this  court  saying:  "The  learned  trial 
judge  followed  the  rule  laid  down  in  Fulmer  v,  Williams,  122  Pa. 
St.  191,  15  Atl.  Rep.  726, 1  L.  R.  A.  603,  9  Am.  St  Rep.  88,  and  tried 
the  cause  with  discrimination  and  ability." 

It  is  suggested  in  the  argument  here  that  the  trial  court   con- 
sidered the  decisions  of  this  court  in  Robb  v,  Carnegie,  145  Pa.  St. 
324,  22  Atl.  Rep.  649,  14  L.  R.  A.  329,  27  Am.  St.  Rep.  694,  and 
McGettigan  v.  Potts,  149  Pa.  St.  155,  24  Atl.  Rep.  198,  as  estab- 
lishing the  doctrine  that  in  no  instance,  and  under  no  circumstances, 
is  depreciation  of  market  value  the  measure  of  damages  for  any 
injury  to  real  estate  in  an  action  between  private  parties.    That  these 
decisions  are  not  to  be  so  understood  was  pointed  out  in  Thompson 
V,  Traction  Co.,  181  Pa.  St.  131,  37  Atl.  Rep.  205,  which  was  an 
action  of  trespass  against  a  street  railway  company  which  had  con- 
structed its  railway  on  a  public  road  in  front  of  plaintiff's  property 
without  their  consent.    Justice  McCollum  said  (page  136)  :    "  The 
right  of  the  plaintiffs  to  compensation  for  the  injury  done  to  their 
property  by  the  change  of  grade  of  the  highway  in  front  of  it,  and 
the  construction  thereon  of  the  railway,  is  not  disputed.     The  de- 
fendant, however,  contends  that  the  court  adopted  a  wrong  method 
of  ascertaining  the  compensation  they  were  entitled  to  receive  for 
the  injury  thus  inflicted.     All  the  specifications  of  error  relate  to 
this  contention,  and  the  cases  cited  as  sustaining  it  are  Lentz  v, 
Carnegie,  145  Pa.  St.  612,  23  Atl.  Rep.  219,  27  Am.  St.  Rep.  717; 
McGettigan  v.  Potts,  149  Pa.  St.  155,  24  Atl.  Rep.  198,  and  Eshle- 
man  v,  Martic  Township,  152  Pa.  St.  68,  25  Atl.  Rep.  178.     The 
rulings  and  instructions  complained  of  were  to  the  effect  that  the 
depreciation  in  the  value  of  the  property,  as  the  result  of  the  change 
of  grade  and  the  construction  and  maintenance  of  the  railway,  fur- 
nished the  measure  of  compensation.     *     *     *     No  good  reason 
appears  for  holding  that  the  rulings  and  instructions  in  regard  to  the 
'measure  of  compensation  were  erroneous.    The  mere  fact  that  the 
defendant  was  not  invested  with  the  power  or  right  of  eminent 
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domain  is  not  a  sufficient  warrant  for  condemning  them.  It  is  true 
that  they  were  in  accord  with  the  settled  rule  for  the  ascertainment 
of  compensation  in  a  case  where  a  corporation,  invested  with  the 
privilege  of  taking  private  property  for  public  use,  has,  in  the  con- 
struction or  enlargement  of  its  works,  taken,  injured,  or  destroyed 
the  property  of  another.  But  this  rule  is  not  necessarily  limited  to 
such  cases.  It  may  be  applied  in  a  case  of  permanent  injury  to  real 
estate,  when  the  issue  is  between  private  persons.  An  illustration  of 
this  may  be  found  in  Williams  v.  Fulmer,  151  Pa.  St.  405,  25  Atl. 
Rep.  103,  31  Am.  St.  Rep.  767.  In  that  case  the  plaintiff  sought  to 
recover  from  the  defendant  compensation  for  an  injury  to  his 
property  by  reason  of  the  diversion  of  the  water  of  a  navigable  river 
from  its  natural  channel  in  front  of  his  land,  and  it  was  held  that 
*  compensatory  damages  in  such  case  would  be  the  depreciation  in 
value  of  the  property,  if  the  injury  were  permanent,  or  the  cost  of 
removing  the  obstruction,  whichever  was  the  lower  amount.' " 

We  do  not  think  it  is  necessary  to  enlarge  further  upon  this  point. 
It  is  sufficient  to  say  that  the  sound  rule  is  that,  where  there  is  a 
permanent  injury  to  real  estate,  the  extent  of  the  damage  caused 
thereby  is  to  be  measured  by  the  resulting  depreciation  in  the  value 
of  the  property.  Permanency  of  injury  is  the  proper  test  for  the 
application  of  this  rule.  In  so  far  as  the  property  of  the  plamtiff 
in  this  case  was  permanently  injured,  the  rule  should  have  been 
applied. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  is  awarded. 


McKEE  V.  CRUCIBLE  STEEL  CO.  OF  AMERICA. 

Supreme  Court,  Pennsylvania,  January,  ipo6. 


MASTER  AND  SERVANT  -  DEFECTIVE  APPLIANCE  — FALL  OF 
RAIL  IN  MILL  ON  EMPLOYEE  BECAUSE  OF  DEFECTIVELY 
FASTENED  HANGER.  —  Where  it  appeared  that  the  plaintiff,  while 
employed  in  defendant's  mill,  was  injured  by  the  fall  of  a  rail  suspended 
by  hangers  at  each  end  without  being  bolted  thereto  and  thus  liable  to  be 
pushed  off  when  struck  by  a  trolley  that  ran  on  the  rail  and  that  the 
hanger  that  was  bolted  to  th'e  rail  could  not  be  revealed  to  plaintiff 
except  by  special  investigation,  as  it  was  at  least  twenty  feet  above  his' 
head,  the  questions  of  negligence  were  properly  submitted  to  the  jury, 
and  a  judgment  for  plaintiff  was  affirmed. 

I 
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Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  George  McKee  against  the  Crucible  Steel  Company  of 
America.    There  was  a  judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

At  the  trial  plaintiff's  counsel  asked  witnesses  the  following  ques- 
tions :  "  Q.  Mr.  Guenther,  if  you  had  known  there  was  no  bolt 
here,  or  that  it  had  been  allowed  to  get  out  and  had  not  been 
replaced,  would  you  have  regarded  that  as  a  safe  place  to  work? 
{Objected  to  by  Mr.  Castle  as  incompetent,  irrelevant,  and  imma- 
terial, and  not  binding  upon  defendant  in  this  matter.  Objection 
overruled,  and  bill  sealed.)  Q.  Mr.  Baer,  if  you  had  known  that 
this  bolt,  if  it  ever  had  been  put  in,  had  gotten  out,  and  that  there 
was  nothing  supporting  it  except  this  hanger  without  any  bolt,  would 
you  have  regarded  it  as  safe?  A.  I  would  have  gotten  it  fixed. 
(Objected  to  by  Mr.  Castle:  *  This  is  objected  to  as  not  the  test  of 
negligence.'  Objection  overruled,  and  bill  sealed.)  Q.  Well,  Mr. 
Holdred,  when  they  were  carrying  the  material  out  to  the  end  of  this 
rail,  would  you  have  considered  it  safe  to  have  used  it,  if  you  had 
known  that  the  bolt  had  gotten  out  and  had  not  been  replaced  at 
that  end?  (Objected  to  by  Mr.  Castle:  '  Your  honor  will  note  my 
objection  as  before,  and  in  addition,  now,  we  have  discovered  that 
the  employees  are  using  that  for  some  other  purpose  than  it  was 
evidently  designed  for.  I  add  that  as  a  further  objection.  Objec- 
tion overruled  and  bill  sealed.)" 

Verdict  and  judgment  for  plaintiff  for  $4,200.  Defendant  apr 
pealed. 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

Homer  L.  Castle,  for  appellant. 

J.  S.  Ferguson,  John  G.  Silveus,  and  William  P.  Carter,  for 
appellee. 

Stewart,  J.  —  Defendant  company  made  no  attempt  to  meet  the 
evidence  offered  on  behalf  of  the  plaintiff,  but  at  its  conclusion 
moved  the  court  to  direct  a  verdict  in  favor  of  the  defendant.  The 
court's  refusal  to  so  direct  constitutes  the  principal  assignment  of 
error.  Plaintiff  was  employed  in  defendant's  mill,  the  work  as- 
signed him  being  the  removal  of  steel  plates  from  the  anvil  after 
they  had  been  hammered.  To  facilitate  this  work  a  contrivance  very 
simple  in  its  construction  was  used.  An  ordinary  steel  rail  some 
eighteen  or  twenty  feet  in  length  was  suspended  from  the  beam 
above,  and  held  in  place  about  twenty-five  feet  above  the  heads  of 
the  workmen  below  by  two  hangers,  one  at  either  end  of  the  rail,  or 
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approximately  so.  Along  this  rail  ran  a  trolley,  an  iron  rod  from 
which  extended  down  to  the  anvil,  fitted  at  the  lower  end  with 
clamps  or  hooks.  It  was  the  business  of  the  plaintiff  to  adjust  these 
clamps  and  hooks  to  the  steel  plates  that  had  been  hammered,  and 
then,  as  they  were  suspended  from  the  rail  above,  push  them  along 
the  trolley  until  the  place  was  reached  where  they  were  to  be 
deposited.  While  he  was  so  engaged,  the  end  of  the  rail  farthest 
from  the  anvil  separated  from  the  hanger  on  which  it  rested,  with 
the  result  that  the  end  being  without  support  fell,  striking  the 
plaintiff  and  inflicting  upon  him  serious  hurt.  The  hanger  and  rail 
were  not  in  any  way  tied  together,  that  is  to  say,  nothing  kept  the 
rail  in  place  in  the  hanger  but  its  own  weight.  The  force  of  the 
burdened  trolley  running  against  the  hanger  would  almost  neces- 
sarily have  the  effect  of  driving  the  hanger  back  towards  the  end  of 
the  rail,  and  this,  if  repeated  often  without  correction  or  readjust- 
ment, would,  in  all  probability,  result  in  pushing  it  entirely  clear  of 
the  rail.  Indeed,  this  is  the  only  explanation  of  this  particular 
accident  that  is  suggested,  and  it  is  accepted  by  both  sides  as  the 
true  explanation.  The  rail  inclined  somewhat  upward  from  the 
anvil,  and  so  permitted  the  trolley  to  return  for  its  next  burden 
without  force  being  applied.  At  the  lower  end  of  the  rail  —  that  is, 
the  end  nearest  the  anvil  and  beyond  the  hanger  —  there  was  a  bolt 
through  the  rail  which  prevented  any  separation  between  the  hanger 
and  the  rail  at  that  end ;  at  the  other  end  there  was  a  place  in  the 
rail  for  the  bolt,  but  it  clearly  appears  that  there  was  no  bolt  there 
when  the  accident  occurred,  and  witnesses*  testified  that,  from  the 
appearance  of  the  hole,  none  could  have  been  there  for  months.  It 
does  not  appear  that  the  absence  of  this  bolt  would  have  made  the 
contrivance  insecure  for  the  party  handling  it,  except  as  the  trolley 
was  pushed  against  the  hanger.  The  hanger  could  only  be  reached 
by  the  trolley  by  the  application  of  force  since  it  was  up-grade  to 
that  point. 

Was  the  contrivance,  in  the  condition  stated,  reasonably  safe  for 
the  use  intended?  The  court  below  thought  this  was  a  question  for 
the  jury,  and  submitted  it  to  them  in  a  charge  so  clear  and  im- 
partial, that  no  exception  is  taken  but  to  the  fact  of  submission. 
We  think  the  facts  afforded  sufficient  basis  for  the  inference  of 
negligence  by  the  jury.  This,  of  itself,  without  more,  would  make  a 
submission  imperative.  The  rail  along  which  this  trolley  ran  was 
about  twenty  feet  in  length,  including  the  part  that  extended  outside 
the  hangers.  Until  about  a  year  before  the  accident,  the  plates 
carried  on  the  trolley  were  discharged  at  a  point  about  half  the 
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length  of  the  rail  from  the  anvil,  and  while  the  work  was  so  con- 
ducted, only  half  the  length  of  the  rail  being  traveled,  the  hanger  or 
trolley  did  not  come  together;  but  the  size  of  the  plates  being  then 
increased,  greater  space  was  required  for  their  discharge,  and   it 
became  necessary  to  use  the  cail  along  its  entire  length,  so  that  the 
trolley  was  liable  at  any  time  in  such  use  to  strike  the  hanger.     In 
testifying  on  this  point,  the  witness,  Holdred,  says:    "You  had  to 
get  away  out  of  the  road  so  a  fellow  on  the  back  end  of  the  hammer 
could  work,  and  you  had  to  run  it  (the  trolley)  away  out."     We 
have  here  the  explanation  of  how  the  accident  occurred,  showing 
conditions  which  invited  disaster,  so  long  as  there  was  nothing  to 
arrest  the  outward  push  of  the  hanger  by  the  trolley.    A  simple  bolt 
or  rivet  would  have  averted  all  danger,  but  neither  was  there.    The 
defendant  company  is  chargeable  with  knowledge  of  the  conditi;)ns 
that  there  existed  for  so  long  a  period.    If  it  did  not  know  that  the 
increased  size  of  the  plates  made  it  necessary  to  use  the  rail  for  its 
entire  length,  in  order  to  deposit  the  plates  in  the  place  where  they 
were  required,  it  ought  to  have  known  it;  if  it  did  not  know  that 
there  was  no  bolt  or  rivet  in  the  end  of  the  rail  to  keep  the  hanger 
in  place,  it  ought  to  have  known  that  fact,  for  it  was  responsible  for 
the  changed  conditions  that  made  such  bolt  necessary  to  safety  in  the 
operation  of  the  trolley.    It  is  not  simply  a  case  that  would  warrant 
an  inference  of  negligence  by  the  jury;  it  is  a  case  which,  upon  its 
admitted  facts,  would  seem  to  make  such  conclusion  almost  un- 
avoidable.   The  obligation  and  duty  were  wholly  with  the  defendant 
company.    No  duty  rested  on  plaintiff  to  investigate  whether  there 
was  a  bolt  in  the  rail;  he  had  a  right  to  assume  that  somethings 
adequate  was  there  to  keep  the  hanger  in  place.    The  absence  of 
everything  of  this  kind  was  not  such  a  manifest  and  conspicuous 
fact  that  he  was  bound  to  observe  it.     It  could  not  have  been 
revealed  to  him  except  by  very  special  investigation,  for  it  was  at 
least  twenty  feet  above  his  head.    The  witness,  Holdred,  whose  testi- 
mony is  above  referred  to,  says :    "  Yes,  sir,  and  you  could  not  see 
that  thing  (the  connection  between  the  hanger  and  the  rail)  ;  it's 
about  twenty  feet  high,  and  it  is  all  steam  above  the  hammer,  and 
sometimes  you  couldn't  see  five  feet  up."    We  refer  to  this  feature 
of  the  case  only  that  the  actual  situation  may  appear.     Whether 
plaintiff  contributed  by  negligent  omission  or  commission  to  the 
accident,  was  for  the  jury,  and  this,  with  the  question  of  defendant's 
negligence,  was  submitted.     A  verdict  for  the  plaintiff  resulted, 
which  it  is  conceded  accords  with  reasonable  compensation  for  the 
injury  sustained.    It  was  for  the  jury  to  say  whether,  under  the  law 
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as  given  by  the  court,  that  compensation  should  be  required  of 
defendant. 

The  other  assignments  of  error  relate  to  rulings  of  the  court  with 
respect  to  questions  put  by  defendant's  counsel  to  witnesses  who 
were  interrogated  as  to  the  safety  of  the  trolley  appliance.  Objec- 
tion was  made  that  the  questions  as  put  admitted  and  invited  answers 
that  regarded  absolute  safety,  whereas  all  that  is  required  to  ex- 
onerate the  employer  is  that  the  machinery  be  reasonably  safe.  The 
objection  was  well  taken.  The  court  should  have  required  counsel 
to  so  frame  the  question  that  the  witness  would  know  the  standpoint 
from  which  he  was  to  speak ;  failing  to  do  this  the  objection  should 
have  been  sustained.  In  view  of  the  very  careful  instructions  from 
the  court  in  its  charge,  as  to  the  duty  that  rests  on  the  employer  with 
respect  to  the  machinery  he  provides,  for  those  in  his  service,  we 
are  satisfied  that  in  this  particular  case,  the  defendant  could  not 
have  been  prejudiced  by  the  answers  elicited  by  the  questions  ob- 
jected to.  But  for  this,  these  assignments  might  seriously  imperil 
the  judgment  in  the  court  below.  It  is  of  course  very  familiar  law 
to  those  accustomed  to  deal  with  such  questions,  that  it  is  only 
reasonable  safety  that  is  required  in  this  connection,  and  all  that  is 
necessary  to  relieve  from  liability;  but  it  would  be  a  great  mistake 
to  assume  that  the  average  person  who  comes  into  court  to  testify 
is  acquainted  with  it.  Asked  whether  it  would  be  safe  to  work  with 
or  about  machinery  under  certain  conditions  shown  to  exist,  such 
person,  except  as  he  is  instructed  as  to  the  measure  of  safety  he  is 
to  regard,  would  speak  from  the  standpoint  of  his  own  individual 
notions  as  to  what  the  law  ought  to  require  of  the  employer,  and  not 
what  it  does,  or  else  from  the  standpoint  of  absolute  safety.  It  is 
enough  to  know  that  prejudice  would  likely  result  from  such  a 
course.  The  defendant  was  saved  that  prejudice  by  the  subsequent 
action  of  the  court;  but  the  better  and  safer  plan  is  to  avoid  the 
error  in  the  first  instance. 

The  assignments  of  error  are  overruled,  and  judgment  affirmed. 


GROGAN  V.  PENNSYLVANIA  R.  CO. 

Supreme  Court,  Pennsylvania,  January,  ipo6. 


DEFECTIVE  PREMISES  — STREETS  — FENCE  PUSHED  UPON 
PERSON  WALKING  ON  STREET  —  An  owner  of  real  estate  abutting 
on  a  street  is  not  required  to  construct  a  fence  sufficiently  strong  to  pro- 
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vide  against  the  contingency  arising,  that  a  crowd  of  trespassers  would 
come  upon  the  property  inclosed  and  push  the  fence  over  on  a  person 
walking  on  the  street,  whether  some  of  the  trespassers  were  employees 
of  the  owner  of  the  real  estate  *or  not. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  Patrick  and  Mary  Grogan  against  the  Pennsylvania 
Railroad  Company.  There  was  a  judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Argued  before  Mitchell,  Ch.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

M.  W.  AcHESON,  Jr.,  for  appellant 

F.  C.  McGiRR  and  John  Marron,  for  appellees. 

Elkin,  J.  —  There  can  be  no  recdvery  of  damages  in  this  case 
without  announcing  the  rule  that  it  is  the  duty  of  the  owner  of  real 
estate  abutting  on  a  street  or  highway  to  construct  and  maintain  a 
fence  sufficiently  strong  and  adequately  safe  to  provide  against  a 
contingency  arising  by  reason  of  a  crowd  of  trespassers  coming 
upon  the  property  inclosed  and  pushing  the  fence  over  on  a  person 
walking  on  the  street.    The  defendant  is  the  owner  of  a  tract  of 
land  abutting  on  Carson  street,  in  the  city  of  Pittsburg,  around  which 
it  caused  a  fence  to  be  erected,  one  part  of  which  is  near  the 
property  line  which  divides  the  lot  inclosed  from  the  street  named. 
The  fence  was  built  for  the  use  and  protection  of  the  defendant. 
In  the  building  of  the  fence  it  owed  no  particular  duty  to  any  one. 
Whether  it  was  six  feet  high  or  three ;  whether  it  was  built  of  stone, 
boards,  or  iron,  were  matters  entirely  within  the  discretion  of  the 
defendant,  and  about  which  the  plaintiff  and  the  public  had  no  con- 
cern.   The  defendant  was  ordinarily  under  no  duty  to  build  a  fence 
of  any  particular  degree  of  strength,  or,  indeed,  to  build  a  fence  at 
all.    On  the  principle,  however,  that  no  one  can  use  or  maintain  his 
property  in  such  a  dangerous  or  unsafe  condition  as  to  endanger 
the  life,  limb,  or  property  of  others,  the  defendant  was  under  the 
duty  of  maintaining  its  fence  strong  and  safe  enough  to  resist  such 
forces  or  conditions  as  should  have  been  foreseen  by  ordinary  fore- 
cast.    In  McGrew  v.  Stone,  53  Pa.  St.  436,  Mr.  Justice  Agnew 
stated  the  rule  in  the  following  language:     "The  general  rule  is 
that  a  man  is  answerable  for^the  consequences  of  a  fault  which  are 
natural  and  probable  and  might  therefore  be  foreseen  by  ordinary 
forecast,  while  it  is  true  that  if  his  fault  happened  to  concur  with 
something  extraordinary,  and  therefore  not  likely  to  be  foreseen,  he 
will  not  be  answerable  for  the  unexpected  results."     Again,  Mr. 
Justice  Strong  in  Phila.  &  Reading  R.  Co.  v.  Hummell,  44  Pa.  St 
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375,  12  Am.  Neg.  Cas.  S45«,  84  Am.  Dec.  457,  said:  "  It  is  true 
that  what  amounts  to  ordinary  care  under  the  circumstances  of  a 
case  is  generally  to  be  determined  by  the  jury,  yet  the  jury  cannot 
hold  parties  to  a  higher  standard  of  care  than  the  law  requires,  and 
they  cannot  find  anything  negligence  which  is  less  than  a  failure  to 
discharge  a  legal  duty." 

We  concede  that  under  ordinary  circumstances  it  would  be  for  the 
jury  to  determine  whether  the  defendant  used  proper  care  in  the 
construction  and  maintenance  of  the  fence.  But  the  defendant  com- 
pany did  not  owe  a  legal  duty  to  the  plaintiff  or  any  one  else  to  con- 
struct and  maintain  the  fence  so  strong  that  a  crowd  of  trespassers, 
wrongfully  coming  upon  its  land,  could  not  push  it  over  and  thus 
cause  the  injury  complained  of.  There  can  be  no  negligence  in  a 
legal  sense,  unless  there  is  a  violation  of  the  legal  duty  to  exercise 
care.  In  the  present  case  the  inquiry  is,  were  the  consequences  such 
as  should  have  been  foreseen  by  ordinary  forecast  and  provided 
against?  It  was  not  the  duty  of  the  defendant  company  to  foresee^ 
and  provide  against  the  contingency  of  forty  or  fifty  trespassers 
coming  upon  its  land  for  the  purpose  of  witnessing  an  arrest  by  a 
police  officer  in  the  public  street,  and,  while  thus  gratifying  their 
idle  curiosity,  climb  upon,  lean  against,  and  push  over  the  fence, 
causing  the  injury  for  which  damages  are  sought  to  be  recovered. 
This  is  a  higher  standard  of  care  than  the  law  requires,  and  it  is  the 
duty  of  the  court  to  say  so.  In  this  case  the  defendant  stands  in  the 
same  position  as  every  other  owner  of  real  estate.  Its  rights,  duties, 
and  liabilities  are  no  greater  and  no  less.  The  rule  established  in 
this  case  will  apply,  not  to  common  carriers  as  such,  but  to  the  real 
estate  owners  of  the  commonwealth.  It  is  conceded  that  the  accident 
would  not  have  occurred,  except  for  the  fact  that  a  crowd  of  forty 
or  fifty  persons,  without  authority,  came  upon  the  land  of  the  de- 
fendant, climbed  upon  or  leaned  against  the  fence,  so  that  it  gave 
way  and  injured  one  of  the  appellees,  who  was  walking  on  the  street 
below.  The  direct  cause  of  the  accident  was  the  negligent  act  of 
these  trespasses,  which,  under  the  law,  it  was  not  the  duty  of  the 
defendant  to  provide  against. 

The  contention  that  some  of  these  trespassers  were  employees  of 
the  defendant,  and  that  their  negligent  acts  can  be  visited  upon  the 
company,  is  without  merit.  Their  duties  as  employees  did  not  call 
them  to  climb  upon  or  to  lean  against  the  fence,  or  to  be  at  that 
place  in  the  performance  of  their  work.  In  these  respects  they  acted 
entirely  outside  of  their,  duties  as  employees,  and  were  trespassers  as 
much  as  the  other  persons  assembled  in  that  crowd.    Our  attention 


640  19  AMERICAN  NEGUGENCE  REPORTS. 

has  been  called  to  a  number  of  cases  relating  to  questions  of  con- 
current negligence  and  proximate  cause,  cited  by  the  learned  court 
below  and  relied  upon  by  counsel  for  appellees  here.  We  do  not 
deny  the  doctrine  of  these  cases,  but  they  apply  only  where  negli- 
gence by  the  defendant  is  established.  If  no  negligence  by  the 
defendant  is  shown,  questions  of  concurrent  negligence  and  proxi- 
mate cause  do  not  arise. 

Assignments  of  error  sustained,  and  judgment  reversed;  and  it  is 
now  ordered  that  judgment  be  entered  in  the  court  below  for  de- 
fendant. 

GARBERG  V.  SAMUELS. 

Supreme  Court,  Rhode  Island,  October,  1905. 


CUSTOMER  FALLING  ON  SLOPING  FLOOR  — EXPERT  EVIDENCE. 
—  In  an  action  against  a  storekeeper  for  injuries  sustained  by  one  who 
fell  upon  a  sloping  pavement,  it  was  not  error  to  permit  a  witness  w^io 
had  been  for  many  years  engaged  in  laying  floors  of  this  character  to 
testify  whether  this  particular  pavement  laid  at  such  a  pitch  was  danger- 
ous ;  the  pavement  in  question  being  of  materials  not  in  common  use. 

Action  by  Mina  Garberg  against  Joseph  Samuels  and  others. 
Defendants'  petition  for  a  new  trial  denied. 

Argued  before  Douglas,  Ch.  J.,  and  Dubois,  Blodgett,  and 
Johnson,  JJ. 

Herbert  A.  Blake,  for  plaintiff. 

Vincent,  Boss  &  Barnefield,  for  defendants. 

Douglas,  Ch.  J.  —  i.  This  case  presents  plain  questions  of  fact  for 
the  jury.  They  have  found,  upon  what  seems  to  us  competent  evi- 
dence, that  the  defendant  was  guilty  of  negligence  in  maintaining  a 
slippery  pavement  directly  below  and  sloping  downward  from  a 
doorstep  five  and  one-half  inches  in  height,  at  such  an  angle  as  to  be 
dangerous  to  persons  who  were  invited  to  use  it  in  patronizing  the 
store.  And  they  have  also  found  by  implication  that  the  plaintiff  was 
in  the  exercise  of  due  care  when  she  met  with  the  accident  of  which 
she  complained.  We  see  no  reason  to  disturb  their  conclusions. 
The  damage,  in  the  circumstances  shown,  cannot  be  considered 
excessive. 

2.  Exception  was  taken  to  the  allowance  of  the  question  put  to  one 
who  had  been  for  many  years  engaged  in  the  business  of  laying 
floors  of  the  character  under  consideration,  whether  a  pavement  of 
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such  construction  and  laid  at  such  a  pitch  was  dangerous.  A  sloping 
floor  of  the  material  here  employed  is  not  in  common  use,  and 
ordinary  persons  may  be  presumed  not  to  be  familiar  with  its 
peculiarities.  We  think  the  jury  were  entitled  to  have  the  benefit  of 
expert  testimony  upon  this  subject,  and  that  the  question  was 
properly  admitted.    The  exception  must  therefore  be  overruled. 

The  petition  for  a  new  trial  is  denied,  and  the  case  is  remitted  to 
the  Superior  Court  for  judgment  upon  the  verdict. 


2LLIS  V.  SOUTHERN  RAILWAY  CO. 

Supreme  Court,  South  Carolina,  October,  1905. 


MASTER  AND  SERVANT  — TORT  OF  SERVANT  CAUSING  INJURY 
TO  THIRD  PERSON.  —  A  servant  is  personally  liable  for  an  injury  to  a 
third  person  when  the  wrongful  act  is  the  direct  and  proximate  cause 
of  the  injury,  whether  such  wrongful  act  be  one  of  nonfeasance  or 
misfeasance  (i). 


I.  In  Illinois  Cent.  R.  Co.  v. 
CoLEY,  (Ky.  Nov.  1905)  89  S.  W. 
Rep.  234,  it  appeared  that  on  August 
7,  1902,  appellee,  Mary  Coley,  then 
Mary  Koemer,  was  being  driven  in  a 
spring  wagon  across  the  Tennessee 
street  crossing  of  the  Illinois  Central 
Railroad  in  Paducah.  The  wagon 
was  struck  by  a  backing  engine  on 
the  railroad.  Two  of  the  occupants 
of  the  wagon  were  thrown  out  and 
killed,  and  Mary  Coley  sustained 
painful  and  serious  injuries,  to  re- 
cover for  which  she  filed  this  action 
against  the  railroad  company  and  the 
engineer  in  charge  of  the  engine. 
The  railroad  company  filed  its  peti- 
tion for  a  removal  of  the  case  to  the 
Circuit  Court  of  the  United  States. 
The  court  refused  to  remove  the  case. 
The  defendants  then  filed  answer, 
putting  in  issue  the  allegations  of  the 
petition  and  pleading  contributory 
negligence  on  the  part  of  the  plain- 
tiff. The  case  being  heard,  the  jury 
returned  a   verdict   in   favor  of   the 


plaintiff  for  the  sum  of  $3,500,  and 
the  defendants  appeal. 

The  evidence  on  the  trial  showed 
that  the  Tennessee  street  crossing 
was  one  of  the  most  used  crossings 
in  the  city  of  Paducah.  The  accident 
happened  just  after  dark.  The  wagon 
in  which  the  plaintiff  was  riding  was 
driven  upon  the  track,  when  one 
wagon  was  just  leaving  the  track 
and  another  was  just  coming  up  to  it. 
The  wagon  in  which  she  was  riding 
was  thrown  against  the  other  wagon. 
The  engine  which  did  the  damage  was 
running  ^ix  or  eight  miles  an  hour. 
It  was  backing  with  the  tender  in 
front  and  with  a  lamp  hanging  on 
either  side  of  the  tender.  It  ap- 
proached the  crossing  on  a  curve. 
There  were  side  tracks  on  either  side 
of  the  main  track  on  which  cars  were 
standing,  so  that  this  engine  could 
not  be  seen  until  it  got  right  to  the 
crossing.  The  proof  was  conflicting 
as  to  whether  the  engine  gave  signals 
of   its   approach   by  bell   or   whistle. 
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SAME.  —  An  agent  of  a  railroad  company,  though  in  exclusive  charge  of 
the  operation  thereof,  is  not  liable  to  one  injured  by  the  conduct  of  the 
railroad  employees  employed  by  him  for  the  company  to  operate  the 
trains,  as  said  employees  were  not  his  agents,  but  his  principal's. 


Appeal  from  Common  Pleas  Circuit  Court  of  Hampton  County. 

Action  by  I.  D.  Ellis,  administratrix  of  W.  J.  Ellis,  against  the 
Southern  Railway  Company  and  P.  I.  Welles.  From  an  order  over- 
ruling  a  demurrer  to  the  complaint,  Welles  appeals.    Reversed. 

Following  is  the  complaint: 

"  The  complaint  of  the  above-named  plaintiff,  L.  D.  Ellis,  as 
administratrix  of  estate  of  W.  J.  Ellis,  and  in  her  own  behalf  and  in 
behalf  of  the  children  of  the  said  W.  J.  Ellis,-  deceased,  respectfully 
shows  to  this  court : 

"  I.  That  at  the  times  hereinafter  mentioned  the  defendant 
Southern  Railway  Company  was  and  is  now  a  railway  corporation, 
duly  chartered  and  existing  under  and  by  the  laws  of  the  State  of 


The  weight  of  the  evidence,  however, 
would  indicate  that  the  signals  were 
in  fact  given,  but  that,  owing  to  the 
number  of  trains  passing  to  and  fro 
and  the  fact  that  bells  and  whistles 
were  blown  so  often  at  that  point, 
the  signals  were  not  noticed. 
The  court  said:  "The  amount  of 
travel  on  the  crossing  and  its  ob- 
structed condition  by  reason  of  the 
cars  standing  on  the  side  track  re- 
quired of  the  engineer,  in  backing  his 
engine  over  it,  that  he  should  have  it 
under  contrpl,  especially  when  it  was 
dark  and  there  was  no  adequate  light 
on  the  tender  to  give  notice  of  the 
approach  of  the  locomotive.  It  was 
negligence  on  the  part  of  the  com- 
pany not  to  have  a  watchman  at  such 
a  crossing,  or  to  use  some  other  pre- 
caution commensurate  with  the 
danger,  at  least  during  the  hours 
when  people  are  passing  and  repass- 
ing in  numbers;  and  when  the  en- 
gineer, knowing  that  there  was  no 
watchman  there,  undertook  to  back 
his  engine  in  the  dark  over  such  a 
crossing,  he  should  have  exercised 
care  in  proportion  to  the  danger  at- 
tending the  situation.    We  therefore 


conclude  that  there  was  evidence 
sufficient  to  warrant  the  submission 
of  the  case  to  the  jury  and  sustain 
the  verdict  of  the  jury.  While  the 
proof  as  to  the  extent  of  the  plaintiffs 
injuries  was  conflicting,  if  the  jury 
credited  the  proof  for  her  that  her 
health  was  wrecked  and  permanently 
impaired,  the  verdict  was  not  ex- 
cessive." 

On  the  question  of  the  personal 
liability  of  the  engineer,  the  court 
said :  "  If  Kotheimer  negligently  ran 
the  engine  against  the  wagon  in  which 
appellee  was  riding,  and  hurt  her,  he 
is  liable  to  her  for  her  injuries.  The 
fact  that  he  did  not  own  the  engine, 
or  that  he  was  'operating  it  in  the 
service  of  the  railroad  company, 
makes  him  none  the  less  liable  for  his 
personal  wrong.  If,  in  operating  the 
engine,  he  was  acting  as  the  agent  of 
the  railroad  company,  and  his  act  was 
its  act,  then  it  is  also  responsible  to 
her  upon  the  principle  that  he  who 
does  an  act  by  another  does  it  him- 
self. If  both  he  and  it  are  liable  for 
the  wrong,  they  were  both  wrong- 
doers, and,  being  wrongdoers,  may  be 
sued  jointly." 
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South  Carolina,  and  as  such  is  and  was  operating  a  railway  from 
the  town  of  Batesburg,  in  the  county  of  Lexington,  and  through  the 
counties  of  Aiken,  Barnwell,  and  Hampton,  to  the  station  of  Hardee- 
ville,  in  Hampton  county,  and  elsewhere  in  this  State,  and  as  said 
railway  corporation  so  operating  was  engaged  in  the  hauling  of 
freight  and  passengers  for  hire  to  and  from  said  points  and  else- 
where in  this  State,  and  the  defendant  P.  I.  Welles  was  at  the  time 
hereinafter  mentioned  the  agent  and  servant  of  the  said  codefend- 
ant,  and  as  such  was  in  exclusive  charge  of  the  operation  and  man- 
agement of  the  said  Southern  Railway  Company,  and  still  is  operat- 
ing the  said  railway  in  behalf  of  his  codefendant,  the  Southern 
Railway  Company,  and  as  such  agent  so  operating  the  said  railway 
was  and  still  is  liable  for  acts  and  doings  of  the  railway  company 
aforesaid. 

"  2.  That  on  or  about  the  3d  day  of  March,  1902,  at  about  four 
o'clock  of  the  morning  of  that  day,  W.  J.  Ellis  went  to  a  station  on 
the  railway  of  defendant  the  Southern  Railway  Company  known  as 
Furman,  in  Hampton  county,  S.  C,  where  the  said  railway  crosses 
one  of  the  public  highways  of  said  county  of  Hampton,  for  the 
purpose  of  getting  on  one  of  the  passenger  cars  owned  and  operated 
by  the  defendant,  the  Southern  Railway  Company,  on  its  said  rail- 
way, and  becoming  a  passenger  thereon,  intending  to  go  to  his  place 
of  business  at  Summerfield,  Fla. ;  and  that  soon  after  getting  to  said 
station  the  regular  train  of  cars,  then  due  to  arrive  at  said  station  on 
defendant's  railway,  appeared  in  sight  with  an  exceedingly  dim  head- 
light on  the  locomotive  attached  to  said  passenger  cars  of  said  de- 
fendant's company,  whereupon  and  immediately  afterwards  the  said 
W.  J,  Ellis  lighted  with  fire  some  combustible  material,  and  gave 
across  the  railway  track  aforesaid  the  usual  and  customary  signal 
for  the  train  of  cars  aforesaid  to  stop,  whereupon  the  agent  and 
servants  of  defendant's  railway  company  aforesaid  in  charge  of  said 
passenger  cars  and  locomotive  on  the  railway  track  of  defendant's 
company  aforesaid,  gave  with  the  whistle  on  the  locomotive  at- 
tached to  the  passenger  cars  aforesaid  the  usual  and  customary 
signal  to  stop,  but  instead  of  stopping  the  said  passenger  cars  afore- 
said, as  they  were  in  duty  l?ound  to  do,  the  agents,  servants  and 
employees  of  the  defendant's  company  aforesaid,  wilfully,  mali- 
ciously, negligently,  carelessly,  and  wantonly  ran,  or  caused  the 
passenger  cars  and  locomotive  aforesaid  to  run,  by  the  station  afore- 
said across  the  public  highway  aforesaid  at  an  exceedingly  high  rate 
of  speed,  without  first  continuously  for  500  yards  before  reaching 
the  public  highway  and  station  aforesaid  ringing  the  bell  or  sound- 
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ing  the  whistle  on  the  locomotive  and  train  of  cars  aforesaid  on  the 
railway  track  aforesaid,  and  wilfully,  maliciously,  negligently,  care- 
lessly, and  wantonly  struck  or  caused  to  be  struck  the  person  of 
W.  J.  Ellis  with  some  parts  of  the  locomotive  and  train  of  cars 
aforesaid  on  the  railway  track  of  defendant's  company  aforesaid, 
wounding  and  instantly  killing  the  said  W.  J.  Ellis. 

"  3.  That  by  reason  of  these  wilful,  careless,  negligent,  malicious, 
and  wanton  acts  of  the  defendant's  company,  and  the  killing  of  the 
said  W.  J.  Ellis  as  aforesaid,  this  plaintiff  and  the  heirs-at-law  of 
the  said  W.  J.  Ellis  have  been  damaged  in  the  sum  of  $50,000. 

"  4.  The  plaintiff  is  the  duly  qualified  administratrix  of  the  estate 
and  effects  of  W.  J.  Ellis,  deceased. 

"  Wherefore  plaintiff  demands  judgment  in  her  own  behalf  and  in 
behalf  of  the  heirs-at-law  of  the  heirs  of  the  said  W.  J.  Ellis  in  the 
sum  of  $50,000,  with  the  cost  of  this  action." 

Defendant  Welles  appeals  on  the  following  exceptions :  "  First. 
To  the  order  permitting  amendment:  i.  Because  it  is  respectfully 
submitted  that  his  honor,  the  presiding  judge,  J.  C.  Klugh,  erred  in 
permitting  the  plaintiff  to  amend  her  complaint,  inasmuch  as  the 
said  complaint  did  not  state  the  beneficiaries  for  whose  benefit  the 
action  was  brought,  and  therefore  did  not  state  any  cause  of  action ; 
and  his  honor  therefore  was  without  authority  to  permit  an  amend- 
ment to  said  complaint,  in  order  that  it  might  state  such  a  cause  of 
action. 

"  Second.  To  the  order  overruling  the  demurrer  of  the  defendant, 
P.  I.  Welles:  i.  Because  it  is  respectfully  submitted  that  his  honor, 
the  presiding  judge,  erred  in  not  deciding  that  inasmuch  as  it  ap- 
peared upon  the  face  of  the  complaint  that  this  appellant  was  an 
agent  and  servant  of  his  codefendant,  the  Southern  Railway  Com- 
pany, and  that  the  wilful,  malicious,  negligent,  careless,  and  wanton 
conduct  alleged  to  have  caused  the  death  of  plaintiff's  intestate,  was 
not  committed  in  the  presence  of  this  defendant,  but  through  the 
wilful,  malicious,  negligent,  careless,  and  wanton  conduct  of  the 
agents  and  servants  of  the  said  railway  company,  in  charge  of  a 
passenger  train  of  cars  and  locomotive  engine  upon  said  company's 
road,  at  a  station  at  which  the  said  W.  J.  Ellis  desired  to  take  pas- 
sage, and  where  it  is  not  alleged  that  this  defendant  was  present, 
then  this  defendant  not  being  the  master  or  employer  of  the  persons 
in  charge  of  said  train,  is  not  responsible  for  their  actions,  under 
the  doctrine  of  respondeat  superior,  and  no  cause  of  action  is  alleged 
against  this  defendant.  2.  Because  it  appears  upon  the  face  of  said 
complaint  that  the  conduct  of  the  persons  in  charge  of  said  train 
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was  the  cause  of  the  injury  to  plaintiff's  intestate^  and  it  is  not 
alleged  that  the  plaintiff  was  upon  their  said  train,  directing  the 
movements  and  actions  of  the  persons  upon  said  train,  and  this  de- 
fendant is  not  liable  for  their  conduct;  the  same  not  being  alleged 
to  have  occurred  through  the  misfeasance  or  positive  wrong  of  this 
<lefendant.  3.  Because  the  only  charge  against  this  defendant  ap- 
pearing in  said  complaint  is  a  charge  of  negligence  or  conduct 
amounting  to  nonfeasance  or  omission  of  duty  in  the  course  of  his 
employment,  and  for  such  nonfeasance  or  omission,  this  defendant, 
not  being  the  master  or  employer  of  the  persons  in  charge  of  said 
train,  is  not  liable  for  the  death  of  plaintiff's  intestate.  4.  That 
under  the  laws  of  this  State,  an  agent  is  not  liable  to  a  third  person 
for  damages  resulting  to  him  in  the  nonperformance,  or  neglect  of 
the  duty  which  the  agent  owes  to  his  principal,  and  the  only  charge 
•of  negligence,  or  wilful,  wanton,  or  malicious  conduct  under  the 
allegations  of  said  complaint,  if  any  there  are,  would  make  him 
responsible  to  his  principal,  his  codefendant,  the  railway  company, 
and  not  to  the  plaintiff.  5.  Because,  on  the  face  of  said  complaint, 
the  only  allegations  of  negligence  or  misconduct  on  the  part  of  this 
defendant,  being  in-general  words  charging  that  this  defendant  was 
in  exclusive  charge  of  the  operation  and  management  of  the  rail- 
road company,  his  codefendant,  and  that  as  such  agent,  he  operated 
the  said  railway  company,  and  was  liable  for  its  acts  and  doings, 
and  no  specific  act  of  negligence  being  charged  against  this  defend- 
ant except  as  generally  responsible  for  the  negligence  of  the  agents, 
servants,  and  employees  of  the  defendant  company  in  charge  of  the 
passenger  train  and  locomotive  which  struck  plaintiff's  intestate,  no 
cause  of  action  is  alleged  against  this  defendant,  even  if,  under  the 
laws  of  South  Carolina,  ^n  employee  may  be  held  responsible  for 
-acts  of  nonfeasance  causing  injury  to  third  persons." 

Nathaniel  B.  &  Joseph  W.  Barnwell,  for  appellant. 

E.  F.  Warren  and  J.  P.  K.  Bryan,  for  respondent. 

Gary,  A.  J.  —  This  is  an  appeal  from  an  order  overruling  a 
■demurrer  to  the  complaint,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint,  together 
with  the  exceptions  which  state  the  grounds  of  demurrer,  will  be  set 
out  in  the  report  of  the  case. 

I.  The  first  question  which  will  be  considered  is  whether  an  agent 
i^  personally  liable  to  a  third  person  for  an  act  of  nonfeasance 
causing  injury.  In  volume  i,  pages  288,  289,  of  Jaggard  on  Torts, 
It  is  said :  "  The  thinness  and  uncertainty  of  the  distinction  between 
the  misfeasance,  malfeasance,  and  nonfeasance  leave  an  exceedingly 
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unstable  basis  on  which  to  rest  an  important  principle  of  liability. 
It  would,  indeed,  seem  to  be  a  fair  criticism  on  the  subsequent 
reasoning  that  the  courts  have,  in  applying  the  distinction,  engag^ed 
in  a  solemn  game  of  logomachy.    Thus  in  Bell  v.  Josselyn,  63  Am. 
Dec.  741,  it  was  said  that  failure  of  defendant  to  examine  the  state 
of  the  pipes  in  a  house  before  causing  the  water  to  be  let  on  would 
be  a  nonfeasance,  but,  if  he  had  not  caused  water  to  be  let  on,  that  non- 
feasance would  not  have  injured  the  plaintiff.    If  he  had  examined 
the  pipes,  and  left  them  in  a  proper  condition,  and  then  caused  the 
letting  on  of  water,  there  would  have  been  neither  nonfeasance  nor 
misfeasance.    As  the  facts  were,  the  nonfeasance  caused  the  act  done 
to  be  a  misfeasance.    The  plaintiff  suffered  from  the  act  done,  which 
was  no  less  a  misfeasance  by  the  reason  of  its  being  preceded  by  a 
nonfeasance."    Continuing,  on  page  289,  the  author  uses  this  lan- 
guage :    "  The  futility  of  such  reasoning  on  the  word  '  nonfeasance  ' 
appears  fully  from  the  lack  of  definitiveness  of  the  meaning  to  be 
given  the  term.    This  solemn  legal  jugglery  with  words  will  proba- 
bly  disappear   '  if  the   nature   of   the   duty   incumbent   upon   the 
servant  be  considered.'    If  the  servant  owe  a  duty  to  third  persons, 
derived  from  instrumentality  likely  to  do  harm  of  otherwise,  and  he 
violates  that  duty,  he  is  responsible.    His  responsibility  rests  on  his 
wrongdoing,  not  on  the  positive  or  negative  character  of  hi?  conduct. 
A  wrongful  omission  is  as  actionable  as  a  wrongful  commission." 

The  rule  is  thus  stated  in  Mecham  on  Agency,  sec.  572 :  "  Some 
confusion  has  crept  into  certain  cases  from  a  failure  to  observe 
clearly  the  distinction  between  nonfeasance  and  misfeasance.  As 
has  been  seen,  the  agent  is  not  liable  to  strangers  for  the  injuries 
sustained  by  them,  because  he  did  not  undertake  the  performance 
of  some  duty  which  he  owed  to  his  principal,  and  imposed  upon  him, 
by  his  relation,  which  is  nonfeasance.  Misfeasance  may  involve, 
also,  to  some  extent,  the  idea  of  not  doing  —  as  where  the  agent, 
while  engaged  in  the  performance  of  his  undertaking,  does  not  do 
something  which  it  was  his  duty  to  do,  under  the  circumstances, 
does  not  take  that  precaution,  does  not  exercise  that  care,  which  a 
due  regard  for  the  rights  of  others  requires.  All  this  is  not  doing ; 
but  it  is  not  the  not  doing  of  that  which  is  imposed  upon  him  by  law 
as  a  responsible  individual  in  common  with  all  other  members  of 
society.  It  is  the  same  not  doing  which  constitutes  actionable  negli- 
gence in  any  relation." 

In  Mayer  v,  Thompson-Hutchinson  Bldg.  Co.,  (Ala.)  16  South. 
620,  28  L.  R.  A.  433,  436,  53  Am.  St.  Rep.  88,  the  court  states  the 
principle  as  follows :     "  The  liability  of  the  principal  or  master  to 
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third  persons  does  not  depend  upon  any  privity  between  him  and 
such  third  persons.  It  is  the  privity  between  the  master  and  servant 
that  creates  the  liability  of  the  master  for  injuries  sustained  by  third 
persons  on  account  of  misfeasance  or  nonfeasance  of  the  servant  or 
agent.  It  is  difficult  to  apply  the  same  principles  which  govern  in 
matters  of  contract  between  an  agent  and  third  persons,  to  the  torts 
of  an  agent  which  inflict  injury  on  third  persons,' whether  they  be  of 
misfeasance,  or  nonfeasance,  or  to  give  a  sound  reason  why  a  person, 
who,  acting  as  principal,  would  be  individually  liable  to  third 
persons  for  an  omission  of  duty,  becomes  exempt  from  liability  for 
the  same  omission  of  duty  because  he  was  acting  as  servant  or 
agent.  The  tort  is  none  the  less  a  tort  to  the  third  person,  whether 
suffered  from  one  acting  as  principal  or  agent,  and  his  rights  ought 
to  be  the  same  against  the  one  whose  neglect  of  duty  has  caused 
the  injury."  In  a  note  to  this  case  on  pages  433  and  434,  28  L.  R. 
A.,  after  the  statement  that  there  are  many  misleading  dicta  to  the 
effect  that  nonfeasance  of  a  servant  causing  injury  to  third  per- 
sons is  not  generally  a  ground  of  action  in  their  favor  against 
the  servant,  and  that  these  dicta  can  all  be  traced  to  a  dictum  in  a 
dissenting  opinion  in  Lane  v.  Cotton,  12  Mod.  488,  i  Ld.  Raym. 
646,  we  find  the  following  language :  "  These  dicta  and  text-book 
statements  based  upon  them  have  had  the  pernicious  effect  of  con- 
fusing the  subject,  because  they  do  not  distinguish  between  the 
direct  liability  of  an  agent  or  servant  to  third  persons  for  breach 
of  his  own  duty  toward  them,  and  an  indirect  liability  to  them  ior 
breach  of  duty  to  his  own  employer,  and  fail  to  recognize  or  indicate 
the  fact  that  an  agent  or  servant  may  owe  duties  to  third  persons 
at  the  same  time  he  owes  service  to  his  employer,  and  that  the 
common  duty  to  regard  the  rights  of  our  fellow-men  is  none 
the  less  binding  upon  a  person  because  he  happens  to  be  at  the  time 
an  agent  or  servant.  An  analysis  of  all  the  cases  on  the  subject 
shows  that  in  almost  every  instance  negligence  of  an  agent  or 
servant  has  been  held  to  make  him  liable  to  a  third  person  injured 
thereby,  provided  he  would  have  been  liable  if  acting  on  his  own 
behalf  under  circumstances  otherwise  unchanged.  The  difficulty 
seems  to  vanish  almost  if  not  entirely  when  the  test  of  the  liability 
of  an  agent  or  servant  to  a  third  person  on  account  of  his  non- 
feasance or  negligence  is  taken  to  be  his  nonperformance  of  a  duty 
toward  them.  Where  such  duty  and  neglect  thereof  appear,  it  seems 
utterly  unreasonable  to  say  that  the  negligent  person  shall  not  be 
liable  merely  because  he  was  the  agent  or  servant  of  some  other 
person  to  whom  he  might  also  be  liable.    To  say  that  liability  for 
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failure  to  perform  a  duty  toward  a  person  who  is  injured  in  con- 
sequence shall  not  exist,  because  the  guilty  person  is  in  the  same 
transaction  also  guilty  of  a  breach  of  another  and  a  distinct  duty  to  a 
different  person,  is  to  state  a  proposition  condemned  by  the  analogies 
of  the  law  as  well  as  by  reason." 

The  court,  in  Ellis  v.  McNaughton,  76  Mich.  237,  42  N.  W.  Rep- 
1113,  15  Am.  St.  Rep.  308,  uses  this  language:    "  Misfeasance  may 
involve  to  some  extent  the  idea  of  not  doing  as  where  an  agent, 
while  engaged  in  the  performance  of  his  undertaking,  does  not  do 
something  which  it  was  his  duty  to  do  under  the  circumstances, 
as,   for  instance,  when  he  does  not  exercise  that  care   which   a 
due  regard  for  the  rights  of  others  would  require.     This  is   not 
doing;  but  it  is  the  not  doing  of  that  which  is  not  imposed  upon 
the  agent  njerely  by  his  relation  to  his  principal,  but  of  that  which 
is  imposed  upon  him  by  law  as  a  responsible  individual,  in  com- 
mon with  all  other  members  of  society.     It  is  the  same  not  doing 
which  constitutes  negligence  in  any  relation,  and   is  actionable." 
The  true  rule  deducible  from  the  authorities  is  that  the  servant  is 
personally  liable  to  third  persons  when  his  wrongful  act  is  the 
direct  and  proximate  cause  of  the  injury,  whether  such  wrongful 
act  be  one  of  nonfeasance  or  misfeasance. 

2.  The  next  question  that  will  be  considered  is  whether  the 
complaint  contains  allegations  sufficient  to  show  that  the  injury 
was  sustained  as  the  direct  and  proximate  result  of  a  wrongful  act 
on  the  part  of  the  defendant  Welles.  Our  construction  of  the 
complaint  is  that  it  seeks  to  make  the  defendant  Welles  respond 
in  damages  solely  on  the  ground  that  he  was  the  agent  of  the 
Southern  Railway  Company,  and  as  such  was  in  exclusive  charge  of 
the  operation  and  management  of  said  company  at  the  time  of  the 
injury.  The  persons  in  charge  of  thtf  train  of  cars  that  caused 
the  injury  were  not  the  agents  of  the  defendant  Welles,  even  if 
employed  by  him,  but  of  his  principal,  the  Southern  Railway  Com- 
pany. While  the  Southern  Railway  Company  may  have  been 
responsible  for  the  conduct  of  the  servants  in  charge  of  said  train 
of  cars,  their  acts  did  not  render  the  defendant  Welles  liable  for 
the  injury,  as  they  were  not  his  agents.  There  are  no  allegations 
in  the  complaint  to  the  effect  that  the  injury  was  a  direct  and  proxi- 
mate result  of  a  wrongful  act  on  the  part  of  the  defendant  Welles. 
Therefore  it  fails  to  state  a  cause  of  action  against  him,  and  the 
demurrer  should  have  been  sustained. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  reversed. 
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ABLE  V.  SOUTHERN   RAILWAY  AND  ANOTHER. 

Supreme  Court,  South  Carolina,  January,  IQ06, 


MASTER  AND  SERVANT  — JOINT  TORT.  — The  master  and  his  ser- 
vant are  jointly  liable  for  the  wilful  tort  of  the  servant  committed  in  the 
scope  of  his  employment. 

SHAM  DEFENDANT  — REMOVAL  TO  UNITED  STATES  COURT.— 
In  an  action  against  a  railroad  company  for  damages  for  the  death  of  a 
man  who  was  struck  at  a  crossing  by  defendant's  engine  while  being 
operated  by  defendant's  engineer,  it  was  proper  to  make  the  engineer  a 
party  defendant  and  the  cause  was  not  removable  to  the  United  States 
Court  on  the  theory  that  the  engineer  was  merely  a  nominal  or  sham 
defendant. 

Appeal  from  Common  Pleas  Circuit  Court  of  Lexington  County. 

Action  by  Mary  E.  Able,  administratrix  of  Oliver  C.  Able,  against 
the  Southern  Railway  and  James  Alexander.  From  an  order 
refusing  to  remove  cause  to  the  United  States  Court,  defendants 
appeal.     Affirmed, 

B.  L.  Abney,  E.  ^I.  Thomson,  and  R.  H.  Welch,  for  appellant. 

G.  T.  Graham  and  J.  Wm.  Thurmond,  for  respondent. 

Woods,  J.  —  This  action  was  brought  by  the  administratrix  of 
Oliver  C.  Able  for  $21,000  damages  for  his  death  by  the  alleged 
wrongful  acts  of  the  defendant  railway  company  and  its  code- 
fendant  Alexander.  The  complaint  alleges  that  the  defendant 
railway  company  is  a  corporation  duly  created  and  existing  under 
the  laws  of  the  State  of  Virginia,  and  owned  and  operated  a  rail- 
road running  through  the  town  of  Leesville,  in  the  county  of  Lex- 
ington, in  this  State;  that  the  defendant  Alexander  was  a  servant 
in  its  employ  as  engineer  of  its  passenger  locomotive  engine  which 
struck  and  killed  plaintiff  intestate  and  operated  the  same.  The 
allegations  of  the  complaint  which  allege  the  joint  tort  and  which 
are  material  to  this  appeal  are  as  follows :  "  That  on  or  about  the 
13th  day  of  December,  1903,  the  said  Oliver  C.  Able,  deceased, 
plaintiff's  intestate  herein,  was  struck  and  killed  at  a  public  crossing 
and  traveled  place  within  the  corporate  limits  of  the  town  of  Lees- 
ville, in  the  county  of  Lexington  and  State  of  South  Carolina,  by 
a  locomotive  engine  with  a  train  of  passenger  cars  attached  thereto, 
operated,  controlled,  and  managed  by  the  defendants.  And  the 
plaintiff  alleges  that  the  death  of  her  intestate,  the  said  Oliver  C. 
Able,  was  caused  by  the  joint  and  concurrent,  negligent,  reckless, 
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and  wanton  conduct  and  management  of  the  said  locomotive  engine 
by  the  defendants,  in  that  said  defendants  ran  said  locomotive  and 
train  of  cars  on  and  over  said  railroad  track  and  in  the  corporate 
limits  of  the  said  town  of  Leesville  at  a  negligent  and  reckless  rate 
of  speed,  and  caused  said  locomotive  engine  and  train  of  cars 
to  approach  the  public  crossing  in  Green  street,  in  the  town  of 
Leesville   aforesaid,   the  place  at   which   plaintiff's   intestate   was 
walking,  at  a  negligent  and  reckless  rate  of  speed,  and  then  and 
there  negligently,   recklessly,  wantonly,  and  wilfully  caused   said 
locomotive  engine  to  strike  and  kill  plaintiff's  intestate;  that  while 
plaintiff's  intestate  was  in  plain  view  of  the  defendant  and  was 
actually  seen  by  him  in  ample  time  for  them  to  have  avoided  injur- 
ing him,  and  while  plaintiff's  intestate's  back  was  toward  the  said 
locomotive  and  train  of  cars  which  was  approaching  the  plaintiff's 
said  intestate  at  said  public  crossing,  and  while  the  defendants 
saw  and  knew  the  perilous  position  of  her  said  intestate  and  could 
easily  have  avoided  injuring  him,  but  regardless  of  their  duty  in 
that  respect,  and  regardless  of  the  rights  of  the  plaintiff's  intestate, 
and  in  utter  disregard  of  human  life,  and  without  ringing  the 
bell  or  sounding  the  whistle  of  said  locomotive,  and  without  ob- 
serving any  care  or  caution  whatsoever,  the-  said  defendant  ran 
said  locomotive  engine  and  train  of  cars  over  said  railroad  track 
within  the  corporate  limits  of  the  town  of  Leesville  aforesaid  at  a 
negligent  and  reckless  rate  of  speed,  and  then  and  there  negligently, 
recklessly,  and  wantonly  caused  said  locomotive  engine  to  strike  and 
kill  plaintiff's  said  intestate  at  said  public  crossing  on  said  rail- 
road track  as  he  was  in  the  act  of  stepping  off  of  said  railroad  track 
at  said  public  crossing." 

Within  due  time,  on  April  27,  1904,  the  defendant  Southern 
Railway  Company  filed  its  petition  and  bond  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina.  The  railway  company  on  April  28th  also 
answered  the  complaint,  denying  its  allegations  and  pleading  con- 
tributory negligence.  On  the  same  day  the  defendant  Alexander 
demurred  to  the  complaint  on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action  against  him.  On 
the  call  of  the  cause  on  calendar  No.  i,  Hon.  R.  O.  Purdy,  the  pre- 
siding judge,  refused  the  petition  for  removal,  and  the  appeal 
involves  chiefly  the  correctness  of  this  ruling.  As  stated  in  appel- 
lants' argument,  the  petition  of  the  railway  company  for  removal 
alleges,  i,.that  the  complaint  averred  no  fact  to  charge  the  defend- 
ant  railway   company   with   participation   in   alleged   wilful   and 
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wanton  acts  of  its  codefendant  Alexander,  and  showed  a  separable 
controversy;  and,  2,  upon  information  and  belief  that  its  codefend- 
ant Alexander  was  made  defendant  to  the  suit  under  the  allegation 
that  he  is  a  resident  and  citizen  of  the  State  of  South  Carolina, 
solely  for  the  purpose  of  preventing  the  removal  of  the  cause  to 
the  United  States  court,  and  that  he  is  nfierely  a  nominal  or  sham 
defendant  and  not  a  necessary  or  indispensable  party  to  the  action ; 
that  the  said  codefendant  cannot  be  made  to  respond  to  any  judg- 
ment that  may  be  had  against  him  in  the  cause,  and  that  the 
petitioner  does  not  believe  it  is  intended  eventually  to  obtain  a 
judgment  against  him. 

The  first  ground  was  not  urged  in  the  argument  for  the  reason, 
no  doubt,  that  the  conclusive  opinion  of  the  circuit  judge  is  fully 
sustained  by  the  cases  of  Schumpert  v,  R'y  Co.,  65  S.  C.  332,  43  S. 
E.  Rep.  813,  95  Am.  St.  Rep.  802;  Carson  v.  R*y  Co.,  68  S.  C.  55, 
46  S.  E.  Rep.  525;  Id,,  194  U.  S.  136,  24  Sup.  Ct.  609.  Under 
these  authorities  the  master  and  servant  are  jointly  liable  for  the 
wilful  tort  of  the  servant  committed  in  the  scope  of  his  employ- 
ment while  in  the  master's  service. 

The  application  of  this  principle  also  disposes  of  the  second 
ground.  If  a  tort  was  committed,  and  the  defendant  Alexander  is 
responsible  therefor  jointly  with  the  railway  company,  he  is  a 
proper  party  to  the  action,  and  is  in  no  legal  sense  a  sham  defendant 
because  a  judgment  could  not  be  collected  from  him  for  lack  of 
property.  No  one  can  be  a  sham  defendant  who  is  legally  liable 
in  the  action.  It  is  not  averred  in  the  petition  that  the  facts  alleged 
in  the  complaint  constituting  the  cause  of  action  against  Alexander 
and  giving  the  State  court  jurisdiction  are  not  stated  in  good 
faith,  but  pretensively,  as,  for  example,  that  Alexander  is  known 
to  the  plaintiff  not  to  be  a  resident  of  the  State,  or  not  to  have  been 
the  engineer  in  charge  of  the  locomotive,  and  was  fraudulently 
made  a  party  to  defeat  the  right  of  the  railway  company  to  have  the 
cause  removed.  The  view  of  the  defendant  railway  company  that, 
though  Alexander  may  be  jointly  liable  as  a  matter  of  fact  and 
law,  yet  he  was  a  sham  defendant,  because  the  plaintiff,  as  defend* 
ant  believes,  does  not  expect  to  collect  her  money  from  him,  but 
from  the  railway  company,  is  erroneous.  If  all  this  were  proved,  it 
could  not  confer  upon  Alexander  or  any  one  else  the  right  to  have 
the  action  against  him  dismissed.  The  following  clear  statement 
of  the  principle  under  consideration  made  by  Chief  Justice  Fuller  in 
the  beginning  of  the  opinion  in  Chesapeake  &  Ohio  R'y  Co.  v. 
Dixon,  179  U.  S.  131,  13s,  21  Sup.  Ct.  67,  is  conclusive:    "The 
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question  to  be  determined  is  whether  the  Court  of  Appeals  of 
Kentucky  erred  in  affirming  the  action  of  the  Boyd  Circuit  Court  in 
denying  the  application  to  remove.  And  that  depends  on  whether 
a  separable  controversy  appeared  on  the  face  of  plaintiff's  petition  or 
declaration.  If  the  liability  of  the  defendants,  as  set  forth  in  that 
pleading,  was  joint,  and  the  cause  of  action  entire,  then  the  con- 
troversy was  not  separable  as  matter  of  law,  and  plaintiff's  purpose 
in  joining  Chalkey  and  Sidles  was  immaterial.  The  petition  for 
removal  did  not  charge  fraud  in  that  regard,  or  set  up  any  facts 
and  circumstances  indicative  thereof,  and  plaintiff's  motive  in  the 
performance  of  a  lawful  act  was  not  open  to  inquiry."  Carson  v. 
Railway  Co.,  supra;  Powers  v.  Railway  Co.,  169  U.  S.  92,  18  Sup. 
Ct.  264. 

From  the  foregoing  discussion  it  is  also  obvious  that  the  com- 
plaint states  a  cause  of  action  against  the  engineer  Alexander,  and 
his  demurrer  was  properly  overruled.  He  insists,  however,  that,  as 
the  cause  had  not  been  docketed  on  calendar  No.  2,  the  circuit 
judge  was  without  jurisdiction  to  hear  the  demurrer  against  his  * 
objection  upon  the  call  of  the  case  on  calendar  No.  i.  The  second 
paragraph  of  section  279  of  the  Code  of  Civil  Procedure  of  1902 
provides  specifically  for  three  calendars,  and  distinguishes  the 
causes  to  be  placed  on  each.  A  demurrer  should,  in  the  regular 
conduct  of  the  business  of  the  court,  be  heard  on  a  different  calendar 
from  that  on  which  issues  of  fact  to  be  tried  by  a  jury  are  placed. 
When  there  has  been  a  demurrer  to  a  pleading  in  a  cause  properly 
docketed  on  calendar  No.  i,  because  the  issues  of  fact  are  for  trial 
by  a  jury,  if  the  cause  has  not  been  also  docketed  on  calendar  No.  a 
for  the  hearing  of  the  demurrer,  either  party  may  move  to  have  it 
docketed  on  calendar  No.  2  for  the  hearing  of  the  demurrer. 
Threatt  v.  Brewer  Co.,  42  S.  C.  92,  19  S.  E.  Rep.  1009.  In  this 
case  the  defendant  merely  objected  to  hearing  the  demurrer  on 
calendar  No.  i,  but  made  no  motion  to  docket  on  calendar  No.  2. 
There  was  no  showing  that  the  defendant  was  taken  by  surprise  or 
was  deprived  of  a  full  hearing,  and  hence  hearing  the  demurrer 
on  calendar  No.  i  was  at  most  an  irregularity  in  no  wise  affecting 
the  jurisdiction  and  affording  no  sufficient  ground  for  reversal. 
Ward  V.  Telegraph  Co.,  62  S.  C.  274,  40  S.  E.  Rep.  670. 

The  judgment  of  this  court  is  that  the  orders  appealed  from  be 
affirmed. 
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FOSTER-HERBERT  CUT  STONE  CO.  v.   PUGH. 

Supreme  Court,  Tennessee,  January,  ipo6. 


MASTER  AND  SERVANT  — ACT  OF  SERVANT  CAUSING  INJURY 
TO  CHILD  — SCOPE  OF  EMPLOYMENT.  —  Where  the  defendant's 
driver,  without  authority  to  do  so,  invited  children  to  ride  upon  their 
wagon  that  haJ  its  body  constructed  below  the  axles  for  the  purpose  of 
carrying  stone,  and,  in  dismounting,  one  of  the  children  either  fell  or 
jumped  to  the  ground  between  the  wheels,  and  was  run  over  and  died 
from  the  injuries  sustained,  the  defendant  was  not  liable  therefor. 

ATTRACTION  TO  CHILDREN.  — A  wagon  thus  constructed  could  not 
be  said  to  be  an  attraction  to  children,  so  as  to  render  the  defendant  liable 
for  an  injury  to  a  child  who  might  thoughtlessly  attempt  to  mount  the 
wagon. 

Error  to  Circuit  Court,  Davidson  County. 

Action  by  Hattie  Pugh  against  the  Foster-Herbert  Cut  Stone 
Company.  From  a  judgment  for  plaintiff,  defendant  brings  error. 
Reversed. 

J.  M.  &  Douglas  Anderson,  for  plaintiff  in  error. 

K.  T.  McCoNNico  and  W.  H.  Washington,  for  defendant  in 
error. 

Beard,  Ch.  J.  —  This  action  was  brought  to  recover  damages  for 
the  death  of  a  boy  about  six  years  of  age,  resulting,  as  is  alleged, 
from  the  actionable  negligence  of  the  plaintiff  in  error.  The  facts 
are  that  the  mother  of  the  deceased  was  employed  in  a  factory  of 
Nashville,  and  on  the  day  of  the  accident  had  left  the  boy  at  and  in 
the  care  of  a  charitable  institution  located  near  the  place  of  her 
employment,  where  a  large  number  of  children  of  tender  years  were 
cared  for  during  the  day  and  while  their  parents  were  absent 
from  their  homes  at  work.  At  that  time  some  improvements  were 
being  made  upon  the  building  occupied  by  those  in  charge  of 
the  institution,  and  the  plaintiff  in  error  contributed  the  stone 
needed  for  that  purpose,  and  sent  its  wagon  under  the  charge  of  a 
careful  driver  to  deliver  the  stone.  The  plaintiff  in  error  had 
knowledge  of  the  character  of  this  institution  and  that  daily  a 
great  many  small  children  were  assembled  at  it  and  cared  for  it  by 
its  managers. 

The  wagon  used  upon  this  occasion  was  one  constructed  for  and 
adapted  to  the  purpose  of  receiving  and  delivering  stone,  and  its 
only  peculiarity  was  that  its  bed,  instead  of  being  raised  above  the 
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axles,  was  below  them,  and  so  was  nearer  the  ground  than  a 
bed  of  a  farm  or  any  other  wagon  in  general  use.  At  the  time  this 
delivery  took  place  many  children  of  various  ages  and  sizes  were 
playing  on  the  premises  of  the  institution.  Upon  the  approach  of 
the  wagon  a  number  of  these  children  were  attracted  to  it,  and  some 
of  them  as  it  entered  the  premises  climbed  upon  it,  but  under  the 
direction  of  the  driver  at  once  dismounted. 

After  the  wagon  stopped,  and  while  the  stones  were  being  un- 
loaded, the  children  in  considerable  numbers  gathered  around  and 
were  eager  to  get  upon  it,  but  were  forbidden  by  the  driver,  who 
said  to  them,  however,  "  Wait  until  I  am  rid  of  this  load,  and  then  I 
will  give  you  a  ride."  Immediately  after  the  work  of  unloading  was 
finished,  several  of  these  children  clambered  upon  the  wagon,  and 
the  driver  started  upon  his  return  trip.  After  riding  a  short  dis- 
tance they  began  one  after  another  to  dismount,  and  in  undertaking 
to  do  likewise  the  deceased  either  fell  or  jumped  to  the  ground 
between  the  wheels,  and  one  of  these,  passing  over  his  body,  so 
badly  injured  him  that  he  soon  afterwards  died. 

It  is  also  in  evidence  that  young  Pugh  called  to  the  driver 
once,  if  not  twice,  to  stop  and  let  him  get  down,  but,  either  dis- 
regarding the  call  if  heard,  or  else  not  hearing  it,  the  driver  did 
not  stop,  so  that  the  boy,  while  undertaking  to  leave  the  wagon  still 
in  motion,  or  falling,  received  the  injury  complained  of. 

The  declaration  contains  three  counts.  The  case  was  rested  for 
the  plaintiff,  however,  upon  a  fourth  count,  embraced  in  an  amended 
declaration,  which  in  substance  averred  that  the  defendant  sent 
upon  the  premises  in  question  a  wagon  of  such  nature  and  descrip- 
tion as  to  be  both  dangerous  and  attractive  to  children,  great 
numbers  of  whom  the  defendant  knew  were  left  during  the  day  by 
their  parents ;  that  the  driver  in  charge  of  the  wagon  was  incom- 
petent and  unfit;  that  the  defendant  failed  to  provide  sufficient 
servants  to  deliver  the  stone,  and  negligently  failed  to  provide  any 
safeguard  or  protection  while  the  wagon  was  being  unloaded ;  and 
that  when  it  was  leaving  the  premises,  its  driver  having  negligently 
permitted  the  deceased  to  mount  the  wagon,  the  latter  fell  there- 
from and  was  fatally  injured. 

Upon  the  trial  of  the  issue  made  by  a  plea  of  not  guilty,  the  testi- 
mony of  the  plaintiff  disclosed  the  facts  as  set  out  in  the  beginning 
of  this  opinion.  At  its  close  the  defendant  demurred  to  the  evi- 
dence, and,  its  demurrer  being  overruled,  the  case  went  to  the  jury 
to  ascertain  the  damages  sustained,  whereupon  a  verdict  was  re- 
turned in  favor  of  the  plaintiff  for  $2,500.     From  the  judgment 
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thereon  the  defendant  has  prosecuted  an  appeal  in  the  nature  of  a 
writ  of  error. 

From  a  careful  examination  of  this  record  we  are  unable  to 
discover  any  legal  ground  upon  which  the  verdict  and  judgment 
can  rest.  The  case  made  out  is  one  where  a  skilful  driver  is 
placed  in  charge  of  his  master's  wagon,  with  direction  that  he 
deliver  pieces  of  dressed  stone  at  a  place  where  they  are  to  be 
used  in  making  some  improvement.  Having  arrived  there  and 
unloaded  the  stone,  a  number  of  children,  who  were  gathered  about, 
in  answer  to  his  invitation  got  upon  the  wagon  to  enjoy  a  ride, 
and  while  riding  away  from  the  premises  one  of  these  children, 
either  in  falling  or  undertaking  to  jump  from  the  wagon,  is  run 
over  by  one  of  its  wheels  and  is  so  injured  that  death  soon  results. 
It  is  not  claimed  that  the  driver  was  either  expressly  or  by  impli- 
cation authorized  by  his  master  to  extend  the  invitation  to  the 
children  to  get  upon  the  wagon,  or  that  this  act  of  the  servant  was 
in  any  sense  or  degree  within  the  scope  of  his  employment  or  in 
furtherance  of  his  master's  business.  Under  these  facts  we  think 
it  is  well  settled  the  master  cannot  be  called  upon  to  respond  in 
damages,  for  the  injury  resulting  from  such  unauthorized  act. 
Puryear  v.  Thompson,  5  Humph.  397;  Cantrell  v,  Colwelf,  3 
Head,  472;  Diehl  v,  Ottenville,  14  Lea,  191. 

These  cases  lay  down  the  rule  which  we  think  controlling  here, 
but  many  are  to  be  found  where  the  rule  has  been  applied  to  acts 
very  similar  to  those  presented  in  this  record.  In  Driscoll  v,  Scan- 
Ion,  165  Mass.  348,  15  Am.  Neg.  Cas.  71  in,  43  N.  E.  Rep.  100,  52 
Am.  St.  Rep.  523,  the  facts  were  that  a  boy  of  nine  accepted  the 
invitation  of  a  driver  of  a  dump  cart,  belonging  to  the  defendant, 
to  get  upon  the  cart  and  take  a  ride,  during  which  the  boy  was 
injured.  In  an  action  against  the  master  to  recover  for  the  injury,  in 
sustaining  the  ruling  of  the  trial  court  that  on  these  facts  there  could 
be  no  recovery,  the  Supreme  Court  said :  "  It  was  not  within  the 
scope  of  the  employment  of  the  driver  of  the  dump  cart  to  invite 
persons  to  ride  upon  it  for  their  pleasure "  —  citing  Bowler  v. 
O'Connell,  162  Mass.  319,  15  Am.  Neg.  Cas.  710,  38  N.  E.  Rep. 
498,  27  L.  R.  A.  173,  44  Am.  St.  Rep.  359;  Powers  v.  Boston  & 
M.  R.  R.  Co.,  153  Mass.  188,  9  Am.  Neg.  Cas.  464*1,  26  N.  E.  Rep. 
446.  In  Morris  v.  Brown,  11 1  N.  Y.  318,  18  N.  E.  Rep.  722,  7 
Am.  St.  Rep.  751,  it  is  said:  "Where  a  servant  is  employed  to 
manage  a  dump  cart  hauling  stone  and  other  material  out  of  a 
tunnel,  he  has  no  authority  to  assent  to  a  third  person  riding 
in  his  car,  and  his  permitting  such  person  so  to  ride  is  not  equiva- 
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4ent  to  an  invitation  by  his  master,  and  cannot  make  him  answerable 
for  acts  or  omissions  in  the  management  of  the  car  from  which 
the  person  so  riding  is  killed  or  suffers  substantial  injuries."     So^ 
in  Cook  V,  Houston,  etc..  Navigation  Co.,  76  Tex.  353,  13  S.   W. 
Rep.  475,  18  Am.  St.  Rep.  52,  it  was  held  that  where  a  minor  child 
was  drowned  through  having  been  invited  on  the  tug  boat  by  the 
servants  of  the  owner,  which  act  was  outside  their  authority  and 
against  orders,  no  recovery  could  be  had.    But,  as  has  already  been 
stated,  the  main  reliance  of  the  defendant  in  error,  in  order   ta 
maintain  the  judgment  in  this  case,  is  in  the  assumption  that  the 
wagon,  on  account  of  its  peculiar  construction,  was  so  danger- 
ously attractive  to  young  children  that  the  duty  devolved   upon 
the  owner  to  exercise  corresponding  diligence  to  see  that  no  iri^ury 
resulted  to  them  therefrom,  and,  failing  to  do  so  in  the  present  case, 
it  is  liable. 

The  record  disclosed  that  the  defendant  in  error  is  engaged  in  the 
stone  business,  and  that  this  wagon  was  constructed  for  and  was 
adapted  to  use  in  that  business.  Evidently  with  a  view  to  this 
use  it  was  built  with  a  low  bed  for  the  easy  hoisting  of  stone  into 
it  and  of  unloading  stone  from  it.  Its  peculiarity  consisted  alone 
in  this  feature  of  its  construction.  It  is  true,  thus  built,  it  was 
more  easily  mounted  by  small  children  than  if  its  bed  had  been 
placed  above  the  axles.  But  can  it  be  said  that  this  increased 
facility  to  children  in  ascending  to  the  bed  made  is  so  dangerous 
and  attractive  to  children  that  the  owner  could  not,  without  the 
peril  of  liability  for  injury  to  a  thoughtless  child,  received  while 
either  mounting  to  or  dismounting  from  it,  send  it  out  in  the 
course  of  his  business  with  a  careful  driver,  unless  he  had  at  the 
same  time  one  or  more  reliable  guards  along  to  warn  such  a  one 
away?  For  it  is  to  be  observed  that  if  the  contention  of  the 
defendant  in  error  that  the  owner  of  this  wagon  is  liable  for  the 
killing  of  Pugh,  because  he  sent  this  dangerous  agency  to  the 
place  in  question,  though  under  the  charge  of  a  prudent  driver,  then 
it  would  have  been  equally  liable  for  a  like  accident  occurring  in 
one  of  the  thoroughfares  of  Nashville ;  for  on  these  at  all  hours 
of  the  day  it  would  be  conceded  that  many  children  are  in  the 
habit  of  passing  unattended  by  persons  of  sufficient  discretion  to 
keep  them  out  of  danger. 

It  is  a  matter  of  common  observation,  which  cannot  be  ignored 
by  the  court,  that  the  instinct  of  a  boy  impels  him  to  mount, 
where  permitted  to  do  so,  and  even  in  the  absence  of  permission, 
a  moving  vehicle,  whatever  its  construction  or  the  purpose  for 
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which  it  is  used.  An  ordinary  farm  wagon,  a  dump  cart,  a  car- 
riage, or  a  buggy  equally  invites  him,  yet  it  would  hardly  be  argued 
that  for  an  injury  occurring  like  the  one  in  question,  and  under 
conditions  existing  in  this  case,  on  one  of  these  vehicles,  its  owner 
would  be  liable.  The  case  of  Whirley  v,  Whiteman,  i  Head, 
619,  is  no  authority  for  the  contention  of  the  counsel  for  the  de- 
fendant in  error.  In  that  case  there  was  dangerous  machinery  in 
operation  uninclosed  and  unguarded,  with  the  knowledge  of  the 
owner  that  small  children  were  in  the  habit  of  playing  in  danger- 
ous proximity  to  it. 

Lynch  v.  Nurdin,  i  Q.  B.  29,  referred  to  with  approval  in  Whir- 
ley's  Case,  equally  fails  to  support  this  contention. 

There  the  facts  were  that  the  defendant's  servant  left  the  mas- 
ter's horse  and  cart  in  a  public  street  unattended  while  he  was 
visiting  in  a  neighboring  house.  In  the  meantime  several  children 
engaged  in  climbing  into  and  out  of  the  cart,  and  as  the  plaintiff 
was  getting  down  from  it  another  boy  caused  the  horse  to  move, 
in  consequence  of  which  the  plaintiff  fell  and  received  the  injury 
complained  of.  Lord  Denman,  in  disposing  of  the  motion  for  a 
rule  nisi  made  by  the  defendant  for  a  new  trial  on  the  ground 
of  misdirection  and  that  the  verdict  was  against  the  evidence, 
said  "  that  upon  the  facts  established  the  question  of  negligence 
was  strictly  within  the  province  of  a  jury;"  that  "they  would 
naturally  inquire  whether  the  horse  was  vicious  or  steady,  and 
whether  the  occasion  required  the  servant  to  be  so  long  absent  from 
his  charge,  and  whether  in  that  case  no  assistance  could  be  procured 
to  watch  the  horse ;  whether  the  street  at  that  hour  was  likely  to  be 
clear  or  thronged  with  a  multitude,  and  especially  whether  large 
parties  of  young  children  might  be  reasonably  expected  to  resort 
to  the  spot.  If  this  last-mentioned  fact  were  probable,  it  would  be 
hard  to  say  that  a  case  of  gross  negligence  was  not  fully  estab- 
lished." 

Leaving  a  horse  and  cart  in  a  public  street  unattended  and  loose, 
subject  to  natural  observation  and  interference  from  children  pass- 
ing along  the  street,  might  be  held  a  proper  question  for  a  jury 
to  say  whether  it  was  or  was  not  negligence.  But  the  facts  of  that 
case  furnish  no  analogy  to  those  of  the  present,  where  the  owner 
has  placed  his  wagon  under  the  direction  of  a  careful  driver  in  the 
course  of  his  business,  and  the  injury  occurs,  not  in  the  absence  of 
the  driver,  but  in  his  presence  and  as  the  result  of  his  unauthorized 
act. 

The  case  of  Burke  v,  Ellis,  105  Tenn.  702,  58  S.  W.  Rep.  855,  is 
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relied  upon  with  much  confidence  as  sustaining  the  present  judg- 
ment. 

In  that  case  it  seems  the  receiver  of  a  railroad  was  held  liable 
for  the  injury  sustained  by  a  child,  w^ho  was  permitted  by  those  in 
charge  of  a  car  loaded  with  dirt  to  climb  and  ride  upon  it,  and  who 
while  so  doing  fell  oflF  and  was  run  over.  In  the  court  below  the 
trial  judge  said  to  the  jury  "  that  if  the  plaintiff  was  a  child  of  only 
six  or  seven  years  of  age,  and  was  allowed  by  the  receiver  and 
employees  to  get  upon  and  ride  on  the  car  loaded  with  dirt,  and  while 
so  riding  he  fell  off  and  was  injured  by  the  car  running  over 
him,  and  this  was  the  proximate  cause  of  the  injury,  the  receiver 
would  be  liable."  To  the  criticism  made  upon  this  charge  it  was 
said  by  this  court,  speaking  through  Wilkes,  J.,  that  there  was  no 
error  in  it;  the  court  adding:  "  It  is  negligence  per  se  to  permit  a 
child  of  such  tender  years  to  climb  on  and  ride  upon  a  car  loaded 
with  loose. earth  that  is  liable  to  slip  and  throw  the  child  off  at 
any  time.  ♦  *  ♦  An  open  car  loaded  with  earth  is  such  an 
inducement  as  would  naturally  lead  children  into  danger,  and  it 
was  negligence  not  to  keep  them  away  from  the  cars  under  such 
circumstances.  There  is  proof  tending  to  show  that  the  child  was 
not  only  permitted,  but  invited,  to  ride  by  the  railroad  employees 
and  with  the  knowledge  of  the  superintendent." 

The  authority  of  this  case  must  be  confined  within  the  narrow 
limits  of  its  own  facts  and  will  not  be  extended  to  support  a 
judgment  resting  on  facts  like  those  presented  in  this  record. 
In  Nashville  &  Chattanooga  R.  R.  Co.  v.  Stames,  56  Tenn.  52,  24 
Am.  Rep.  296,  while  recognizing  the  established  doctrine  of  the 
common  law  that  the  master  is  not  liable  for  the  torts  of  his 
servant,  committed  not  in  the  line  of  his  master's  service,  or  with 
his  consent  or  ratification,  yet  it  was  held  that  a  party  injured  as 
the  result  of  the  wanton  blowing  by  an  engineer  of  his  whistle  could 
recover  against  the  railroad  company  because  of  the  absolute 
necessity  for  more  stringent  care  in  the  protection  of  life  and 
property  against  the  perils  of  the  steam  engine  with  its  capacity 
for  mischief. 

In  addition,  the  Burke  Case  shows  that  the  invitation  was  ex- 
tended to  the  child,  whose  injuries  were  there  in  question,  by  the 
railroad  employees  with  the  knowledge  of  the  superintendent,  who 
evidently  was  a  superior  officer  of  the  company  and  might  well  be 
held  pro  hoc  vice  to  be  the  corporation  itself. 

The  doctrine  of  an  attractive  nuisance  —  and  this  after  all  is 
at  the  bottom  of  the  contention  —  while  by  no  means  having  its 
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beginning,  at  least  found  material  support,  in  the  case  of  Sioux 
City,  etc.,  R.  R.  Co.  v.  Stout,  84  U.  S.  657.  This  was  the  first  of 
what  are  called  "  the  turntable  cases.*  While  this  case  has  been 
followed  by  the  Supreme  Court  of  the  United  States  in  a  number 
of  subsequent  cases,  and  by  the  courts  of  last  resort  of  several  of  the 
States,  yet  its  authority  has  been  partially  or  absolutely  repu- 
diated in  others.  Among  the  cases  of  the  latter  class  are  Walsh  v, 
Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  Rep.  1068,  27  L.  R. 
A.  724,  45  Am.  St.  Rep.  615;  Daniels  v.  N.  Y.  &  C.  R.  R.  Co.,  154 
Mass.  349,  28  N.  E.  Rep.  283,  13  L.  R.  A.  248,  26  Am.  St.  Rep.  253 ; 
Frost  V.  E.  R.  R.  Co.,  64  N.  H.  220,  9  Atl.  Rep.  790,  10  Am.  St. 
Rep.  396. 

While  the  case  of  Walsh  v,  Fitchburg  R.  R.  Co.,  supra,  and  those 
following  it,  are  not  mentioned  in  Bates  v.  Railway  Co.,  90  Tenn. 
36,  15  S.  W.  Rep.  1069,  25  Am.  St.  Rep.  665,  yet  the  effect  of  the 
holding  of  this  court  in  this  latter  case  was  to  impose  very  much 
of  a  limitation  upon  the  rule  announced  in  the  former.  That  was 
a  case  where  a  boy  of  nine  was  injured  upon  the  turntable  belong- 
ing to  the  defendant  railroad  company.  His  companions  took  out 
the  bolt  used  to  keep  the  turntable  at  rest  and  set  it  in  motion, 
when  the  plaintiff,  undertaking  to  mount  it,  was  injured.  There 
were  two  trials  of  the  case;  the  first  resulting  in  a  verdict  and 
judgment  against  the  railroad  company.  There  was  a  reversal  in 
this  court  upon  the  ground  that  the  circuit  judge  failed  to  charge 
as  a,  matter  of  law,  first,  "  that  the  defendant  was  not  required 
to  fasten  or  secure  the  turntable  so  that  the  injured  boy  could 
not  displace  such  fastening  and  put  the  table  in  motion;  second, 
that  the  defendant  was  not  required  to  fasten  the  turntable  any 
more  securely  than  necessary  to  keep  it  securely  in  place."  Upon 
the  second  trial,  while  following  the  direction  of  this  court  and 
giving  in  charge  to  the  jury  the  special  requests,  for  the  refusal 
of  which  the  reversal  had  been  had,  yet  the  trial  judge  by  other 
paragraphs  in  his  charge  so  neutralized  their  effect  that  the  case 
was  again  reversed.  In  Cooper  v,  Overton,  102  Tenn.  235,  52  S.  W. 
Rep.  183,  45  L.  R.  A.  591,  73  Am.  St.  Rep.  864,  it  is  said  that  the 
rule  of  the  turntable  cases  was  not  applicable  to  a  case  involving 
such  facts  as  were  disclosed  by  the  case  then  in  hand,  and  that  "  it 
should  not  be  carried  beyond  the  class  of  cases  to  which  it  has 
been  applied." 

We  think  to  apply  it  under  such  circumstances  as  are  disclosed  in 
this  record  would  be  in  the  face  of  sound  principle  and  of  all  well- 
considered  authority.  The  judqjnent  of  the  lower  court  is  there- 
fore reversed,  and  the  case  is  dismissed. 
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MORGAN  V.  OREGON  SHORT  LINE  R.  CO. 

Supreme  Court,  Utah,  November,  1905. 


RAILROADS  —  EJECTION  OF  TRESPASSER  STEALING  RIDE  ON 
TRAIN.  —  Where  a  trespasser  stealing  a  ride  on  a  train  was  ejected  and 
was  instantly  killed  and  his  body  was  found  some  distance  from  the 
place  of  the  ejection,  and  on  the  opposite  side  of  the  track,  it  was  not 
shown  that  his  death  was  the  proximate  result  of  the  ejection. 

Appeal  from  District  Court,  Cache  County. 

Action  by  William  Morgan,  as  administrator  of  John  Morgan, 
deceased,  against  the  Oregon  Short  Line  Railroad  Company. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Reversed, 

P.  L.  Williams  and  Geo.  H.  Smith,  for  appellant. 

C.  C.  Richards  and  J.  D.  Call,  for  respondents. 

Bartch,  Ch.  J.  —  This  case  was  before  us  on  a  former  occasion, 
and  is  reported  in  27  Utah,  92,  15  Am.  Neg.  Rep.  434,  74  Pac. 
Rep.  523.  We  then  arrived  at  the  conclusion  that  under  the  proof, 
as  it  then  appeared  in  the  record,  the  plaintiff  had  shown  no  right 
of  recovery,  and  reversed  the  judgment,  and  remanded  the  cause 
for  a  new  trial.  Afterwards  another  trial  was  had,  which  also 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and  in  this 
appeal.  An  examination  of  this  record  shows  that  the  proof  is 
substantially  the  same  as  that  at  the  former  trial,  except  that  upon 
this  trial  the  plaintiff  attempted  to  fix  the  several  places,  where  the 
train  was  stopped  to  expel  the  trespassers,  by  reference  to  the 
telegraph  poles,  and  thereby  to  locate  the  point  where  the  Olsen  and 
Morgan  boys  were  pulled  off  from  the  train,  nearer  the  place  where 
the  body  of  the  deceased  was  found.  With  this  exception  we  refer 
to  the  statement  of  facts  accompanying  our  former  opinion,  as  a 
sufficient  statement  for  the  purposes  of  this  decision. 

In  reference  to  the  change  in  the  testimony  of  several  of  plain- 
tiff's witnesses,  it  may  be  observed  that,  notwithstanding  the  counsel 
for  the  plaintiff  insists  that  it  now  appears  from  the  proof  that  the 
two  boys  were  ejected  from  the  train  on  the. west  side,  at  a  point 
opposite  the  point  where  the  body  was  found,  the  evidence  still 
leaves  the  place  where  the  unfortunate  boy  was  ejected,  from  300 
to  600  feet  south  of  where  the  body  lay  the  next  morning.  This 
appears,   from   the   testimony   of   the   plaintiff's   witness   Clarence 
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Hunsacker,  when  he  says :  "  As  soon  as  this  man  went  on  top  of 
the  train,  I  ran  up  to  the  second  car  from  the  engine  on  the  east 
side  of  the  train,  and  then  I  crawled  over  onto  the  west  side, 
and  stood  over  by  the  side  of  the  train,  five  or  six  feet  away. 
The  night  was  light,  and  the  moon  was  shining.  From 
where  I  was,  on  the  west  side,  I  saw  two  fellows  standing 
holding  onto  the  side  of  the  train.  One  of  them  was  on  the 
rear  end  of  the  third  car,  and  the  other  on  the  front  end  of 
the  second  car.  Then  I  saw  a  man  run  up  from  the  rear  end  of 
the  train  along  the  side.     He  came  up  along  the  side  of  the  car 

.and  pulled  off  two  fellows  that  were  riding  there,  one  on  the  rear 
«nd  of  the  second  car,  and  the  other  on  the  rear  end  of  the  rear 
car.  *  *  ♦  The  last  I  saw  of  this  man  carrying  a  lantern  was 
after  he  got  on  the  rear  end  of  the  train,  after  pulling  these  two 
boys  off.    The  train  was  then  moving.     I  got  onto  the  train  at  the 

.  place  where  these  boys  had  been.  I  got  on  the  second  car  from  the 
rear."  In  addition  to  this  testimony,  the  evidence  shows  that  the 
train  consisted  of  eight  or  nine  cars,  besides  the  engine  and  tender ; 
that  each  car  was  about  sixty  feet  long;  that  the  train,  at  the  time 
the  two  boys  were  pulled  off,  stopped  south  of  Yates'  crossing; 
and  that  the  body  was  found  seven  to  twenty  feet  north  of  that 
crossing,  on  the  east  side  of  the  track. 

Considering  the  testimony  of  the  witness  Qarence  Hunsacker  in 
connection  with  these  facts,  it  will  be  seen  that  the  point  where 
the  witness  stood  and  watched  the  transaction  of  ejecting  the  two 
boys  from  the  train  must  have  been  about  200  feet  south  from 
the  point  where  the  body  was  afterwards  found,  and  the  point  where 
they  were  ejected  was  a  considerable  distance  farther  south,  for 
that  occurred  at  the  north  end  of  the  rear  car,  and  when  that  car 
came  along  the  witness  got  onto  it  at  the  same  place  which  had 
been  occupied  by  those  boys.  It  is,  therefore,  utterly  useless  for 
counsel  to  insist  that  the  boys  were  ejected  at  a  point  opposite  from 
the  point  where  the  body  was  found.  And  whether  that  transaction 
occurred  200  or  300  feet,  or  a  mile  or  two,  away  from  the  point 
where  the  deceased  was  found  is  wholly  immaterial,  since  the 
evidence  fails  to  connect  the  act  of  ejecting  the  boy  with  the  injury. 
That  there  is  a  total  failure  to  connect  such  act  with  the  injury 
is  true,  even  if  we  assume  that  the  boys  were  pulled  off  the  train 
opposite  where  tlie  body  lay;  for  in  such  event  there  would  be 
nothing  to  indicate  how  the  body  got  on  the  east  side  of  the  track, 
and  that  death  was  instantaneous  is  not  only  alleged  in  the  com- 
plaint, but  is  shown  by  the  character  of  the  injury.  We  are,  there- 
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fore,  clearly  of  the  opinion  that  on  this,  trial,  the  same  as  on  the 
previous  one,  the  plaintiff  has  shown  no  right  of  recovery,  and 
that  both  the  motion  for  a  nonsuit,  and  the  request  for  a  peremp- 
tory instruction  made  by  the  appellant,  were  well  founded.  For  a 
more  extended  discussion  of  the  evidence  and  questions  presented, 
we  refer  to  our  opinion  delivered  upon  the  former  appeal. 

The  judgment  must  be  reversed,  with  costs,  and  the  case  re- 
manded, with  instructions  to  the  court  below  to  dispose  of  it  accord- 
ing to  law. 

It  is  so  ordered. 

McCarty,  J.,  concurs. 


LEE  V.  SALT  LAKE  CITY. 

Supreme  Court,  Utah,  December,  1905. 


MUNICIPAL  CORPORATION  —  DEFECTIVE  SIDEWALK  CAUSING 
INJURY  TO  BICYCLIST —  OPINION  EVIDENCE.  —  Where  it  ap- 
peared that  the  plaintiff  was  injured  while  riding  a  bicycle  over  a  depres- 
sion in  a  sidewalk  and  there  was  conflicting  evidence  as  to  whether  the 
depression  was  two  and  one-half  inches  deep  or  eight  inches,  it  was  error 
to  permit  a  witness  to  testify  that  a  woman  weighing  132  pounds  could 
ride  safely  over  a  depression  two  and  one-half  inches  deep,  going  at  the 
rate  of  four  or  five  miles  an  hour. 

Appeal  from  District  Court,  Third  District. 

Action  by  Hattie  Lee  against  Salt  Lake  City.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeals.    Reversed, 

C.  C.  Dey  and  W.  H.  Bramel,  for  appellant. 

Christopher  Reed,  for  respondent. 

Straup,  J. —  I.  This  action  was  brought  by  the  plaintiff  against 
the  defendant  to  recover  damages  for  an  injury  sustained  by  her 
through  a  defective  sidewalk  while  she  was  riding  a  bicycle.  The 
defect,  as  described  on  behalf  of  plaintiff,  was  an  irrigating  ditch, 
across  the  walk,  eight  to  eighteen  inches  deep,  fifteen  to  eighteen 
inches  wide,  and  mostly  filled  with  leaves.  The  ditch,  as  described 
on  behalf  of  the  defendant,  was  saucer-like  in  its  construction, 
two  and  one-half  inches  deep,  and  twelve  to  fifteen  inches  wide. 
The  jury  rendered  a  verdict  in  favor  of  plaintiff,  and  the  defendant 
appeals. 

2.  The  assigned  errors  relate  only  to  the  admission  of  evidence. 
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At  the  conclusion  of  the  defendant's  case  the  plaintiff  in  rebuttal 
called  a  witness,  and  upon  qualifying  him  as  an  experienced  bicycle 
rider,  and  showing  his  experience  in  riding  over  depressions  and 
excavations  with  a  bicycle,  asked  him  what  difficulty  there  would  be 
for  a  person,  such  as  plaintiff,  a  lady  weighing  132  pounds,  in 
riding  a  bicycle  over  a  depression  two  and  one-half  inches  deep, 
where  the  edges  sloped  down  dish  fashion.  To  this  an  objection 
was  made  because  it  was  not  rebuttal,  was  incompetent,  and  imma- 
terial. Thereupon  counsel  for  plaintiff  stated  the  purpose  of  the 
proffered  testimony  to  be  to  rebut  the  probability  of  plaintiff  falling 
off  in  riding  over  a  saucer-like  depression  but  two  and  one-half 
inches  deep,  and  as  tending  to  show  that  the  ditch  was  deeper. 
The  objection  being  overruled,  the  witness  answered  that  it  was  not 
very  much  of  a  thing,  if  not  going  fast ;  that  it  was  not  bad ;  that  a 
person  could  ride  over  it  in  pretty  fair  shape  by  going  between 
four  and  five  miles  an  hour.  The  ruling  is  erroneous.  The  testi- 
mony is  claimed  admissible  on  the  theory  of  opinion  evidence. 
The  claim  is  unfounded,  because  the  subject-matter  of  inquiry  was 
not  of  such  character  that  it  may  be  presumed  not  to  lie  within  the 
common  experience  of  all  men  of  common  education,  moving  in  the 
ordinary  walks  of  life.  It  simply  involved  ordinary  happenings  and 
events  of  life,  concerning  which  any  man  of  reasonable  intelligence, 
from  his  own  observations  and  experience,  would  be  able  to  speak 
and  be  capable  of  forming  a  correct  judgment  thereon.  It  did  not 
involve  matters  of  fact  that  could  not  be  detailed  and  described  to 
the  jury,  or  where  it  was  not  practicable  to  put  them  in  possession 
of  all  the  primary  facts  upon  which  the  opinion  of  the  witness  was 
grounded.  By  this  inquiry  it  was  sought  to  obtain  the  so-called 
opinion  of  the  witness  to  establish  the  fact  that  the  ditch  was  more 
than  two  and  one-half  inches  deep.  The  ditch  was  incapable  of 
being  described,  even  with  exactness,  and  it  was  practicable  and 
capable  to  put  the  jury  in  possession  of  all  the  primary  facts  per- 
taining to  its  character  and  condition.  The  case  does  not  fall 
within  the  rule  permitting  opinion  evidence. 

Again,  the  question  could  not  be  answered  without  embracing  in 
the  answer,  and  as  was  necessarily  implied,  though  not  expressed, 
in  it,  the  opinion  of  the  witness  as  to  the  degree  of  care  on  the 
part  of  the  plaintiff  in  riding  over  the  depression.  To  say  that  she 
could  have  ridden  over  it  without  difficulty  of  necessity  involved 
some  care  and  attention  on  her  part,  and  what  she  could  safely  do  in 
riding  upon  such  a  walk  and  over  such  a  depression.  Putting  in  the 
question   what   would   be   necessarily   embraced   in    answering   it 
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would,  in  effect,  be  to  ask  the  witness  whether,  in  his  opinion, 
the  plaintiff,  in  the  exercise  of  ordinary  care,  would  have  been 
thrown  off  her  wheel  in  riding  over  such  a  depression  as  described 
to  him.  The  judgment  of  these  matters  was  within  the  province  of 
the  jury.  The  following  authorities  fully  support  the  views  herein 
expressed,  and  well  demonstrate  the  inadmissibility  of  this  testi- 
mony: Edwards  v,  Worcester,  172  Mass.  104,  51  N.  E.  Rep.  447; 
Buxton  V,  Somerset  P.  Wks.,  121  Mass.  446;  Little  Rock  T.  &  E. 
Co.  V,  Nelson,  66  Ark.  494,  52  S.  W.  Rep.  7;  Gavisk  v.  Pacific 
R.  R.  Co.,  49  Mo.  274;  Brunker  v.  Cummins,  133  Ind.  443,  32  N. 
E.  Rep.  732;  Musick  v,  Latrobe  Borough,  184  Pa.  St.  375,  39  Atl. 
Rep.  226;  Limberg  v.  Glenwood  L.  Co.,  127  Cal.  598,  60  Pac. 
Rep.  176,  49  L.  R.  A.  33 ;  City  of  Chicago  v,  McGiven,  78  111.  347 ; 
Georgia  R.  R.  Co.  v.  Hicks,  95  Ga.  302,  22  S.  E.  Rep.  613;  Central, 
etc.,  R.  R.  Co.  V,  Goodwin,  (Ga.)  47  S.  E.  Rep.  642;  New  England 
Glass  Co.  V.  Lowell,  7  Cush.  319;  Black  v.  Rocky  M.  B.  T.  Co.,  26 
Utah,  451,  73  Pac.  Rep.  514;  Meyers  v.  Highland  B.  G.  M.  Co., 
28  Utah,  96,  ^^  Pac.  Rep.  347;  17  Cyc.  25;  3  Wig.  Ev.  sees.  1917, 
195 1,  and  I  and  2  Elliott  Ev.  sees.  672,  946. 

Furthermore,  this  testimony  was  not  even  of  the  nature  of 
opinion  evidence.  It  was  merely  argumentative.  The  witness  was 
permitted  to  advance  a  matter  of  mere  argument  why  the  evidence 
of  the  defendant  as  to  the  character  of  the  ditch  was  not  probable. 
Even  as  an  argument,  it  was  fallacious.  The  fact  of  appellant's 
falling  or  not  did  not  support  the  hypothesis  adduced  to  be  proved 
by  it,  the  character  of  the  ditch.  Such  an  act  no  more  tended  to 
prove  its  character  than  it  did  want  of  care  or  attention  on  her  part, 
or  matter  of  mere  accident,  or  a  variety  of  other  things. 

We  are  also  of  the  opinion  that  the  error  was  prejudicial  to 
the  defendant.  From  the  evidence  on  behalf  of  plaintiff  as  to  the 
character  of  the  ditch,  a  jury  may  find  that  the  walk  was  unsafe; 
from  the  evidence  on  behalf  of  the  defendant,  that  it  was  reasonably 
safe.  On  conflicting  evidence  they  found  for  the  plaintiff.  We 
cannot  say  this  so-called  opinion  evidence  did  not  influence  the  jury 
in  their  finding.  The  purpose  of  its  admission  was  to  negative 
defendant's  evidence  as  to  the  depth  of  the  ditch,  and  to  corroborate 
plaintiff's.  It  may  have  had  such  effect,  and  may  have  been  the 
very  thing  that  induced  the  jury  to  find  the  depth  of  the  ditch  as 
claimed  by  plaintiff,  and  thus  to  find  the  defendant  guilty  of  negli- 
gence in  maintaining  a  walk  with  such  character  of  defect.  Rail- 
road Co.  V,  Wilson,  12  Colo.  20,  20  Pac.  Rep.  340;  Smuggler  Union 
M.  Co.  V.  Broderick,  25  Colo.  16,  53  Pac.  Rep.  169,  71  Am.  St.  Rep. 
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io6;  Boston  &  Alb.  R.  R.  Co.  v.  O'Reilly,  158  U.  S.  334,  15  Sup. 
Ct.  830;  Vicksburg  &  M.  R.  R.  Co.  v,  O'Brien,  119  U.  S.  99,  7  Sup. 
Ct.  118. 

The  judgment  of  the  court  below  is  reversed,  with  costs,  and  a 
new  trial  granted. 

McCarty,  J.,  concurs.     Bartch,  Ch.  J.,  dissents. 


CARTY'S  ADM'R  v.  VILLAGE  OF  WINOOSKI. 

Supreme  Court,  Vermont,  October,  1905. 


MUNICIPAL  CORPORATIONS  —  GOVERNMENTAL  DUTY  — 
DEATH  OF  PRISONER  COMMITTED  TO  JAIL.  — The  exercise  of 
police  power  delegated  to  a  municipality  is  a  governmental  function 
founded  on  the  duty  of  the  State  to  protect  the  public  safety,  and  such 
a  municipality  is  not  liable  at  common  law  for  negligence,  whereby  one 
committed  to  the  jail  was  suffocated  from  the  smoke  of  a  mattress  that 
became  ignited  in  the  unventilated  jail. 

Exceptions  from  Chittenden  County  Court. 

Action  by  Fred  Carty's  administrator  against  the  village  of 
Winooski.  There  was  a  judgment  sustaining  a  demurrer  to  the 
declaration,  and  plaintiff  excepts.     Affirmed. 

Argued  before  Rowell,  Ch.  J.,  Tyler,  Munson,  Start,  Wat- 
son, and  Haselton,  JJ. 

J.  J.  Enright  and  R.  E.  Brown,  for  plaintiff. 

Henry  Conlin,  H.  F.  Wolcott,  and  H.  N.  Deavitt,  for  de- 
fendant. 

Watson,  J.  —  This  case  is  here  on  exception  to  the  holding  on 
demurrer  that  the  declaration  is  insufficient.  The  demurrer  is  both 
general  and  special,  but  the  declaration  will  be  considered  with 
reference  to  substance  only. 

It  is  alleged  therein  that  the  defendant  is  a  municipal  corpo- 
ration organized  and  existing  under  a  charter  granted  by  the 
Legislature,  and  carrying  on  and  administering  its  municipal  af- 
fairs through  a  board  of  trustees,  and  that  pursuant  to  a  lawful 
vote  of  the  village  its  trustees  constructed,  furnished,  and  main- 
tained at  the  expense  of  the  village  the  lockup  in  question  for 
proper  and  lawful  use  in  the  detention,  safekeeping,  and  custody 
of  such  persons  as  might  by  proper  authority  and  legal  right  be 
thereto  committed.    It  is  further  alleged  that  the  plaintiff's  intestate 
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was  found  in  such  a  state  of  intoxication  in  the  defendant  village 
that  he  was  greatly  disturbing  the  public  peace  and  tranquility, 
whereupon  he  was  arrested  by  a  police  officer  of  the  village  in 
the  lawful  and  proper  performance  of  his  duties,  and,  to  restrain 
the  intestate  in  custody  for  the  purpose  provided  by  law,  the  officer 
committed  him  to  the  lockup,  as  he  well  and  lawfully  might  Other 
allegations  show  that  in  the  construction,  furnishing,  and  main- 
tenance of  the  lockup  the  defendant  and  its  trustees  were  guilty  of 
negligence;  that  a  mattress  in  the  lockup  became  and  was  ignited 
from  some  cause  unknown,  and  without  the  fault  of  the  intestate, 
producing  "  in  said  small,  close,  and  unventilated  lockup  and  cell  a 
great  volume  of  heavy  smoke,"  etc.,  by  reason  whereof  the  intestate 
was  "  helplessly  overcome,  smothered,  suffocated,  and  killed." 

A  town  or  incorporated  village  in  this  State  may  by  vote  author- 
ize its  selectmen,  if  a  town,  or  trustees  or  bailiffs,  if  a  village, 
to  erect  and  maintain,  at  the  expense  of  the  town  or  village,  within 
its  corporate  limits,  one  or  more  lockups  or  jails,  and  appoint  a 
jailer,  who  shall  perform  the  duties  and  be  subject  to  the  same 
penalties  imposed  on  county  jailers  and  receive  the  same  fees. 
V.  S.  5302-5304.  And  "  when  process  is  delivered  to  an  officer 
to  serve,  requiring  him  to  commit  a  person  to  jail  to  await  an 
examination  or  trial  before  a  justice,  or  for  neglect  or  reiFusal  to 
make  disclosure  under  the  law  prohibiting  the  traffic  in  intoxicating 
liquor,  if  such  order  for  commitment  was  made  within  the  limits 
of  a  town  or  an  incorporated  village  maintaining  a  lockup  or  jail, 
such  person  shall  be  committed  to  such  lockup  or  jail  and  be 
subject  to  the  restraints  and  entitled  to  privileges  provided  by  law 
for  persons  confined  in  the  county  jail."  V.  S.  5305.  One  of  the 
powers  of  government  inherent  in  every  sovereignty  is  the  govern- 
ing and  regulating  of  its  internal  police.  Thus,  the  police  power, 
so  called,  rests  at  common  law,  in  this  State  also,  by  reservatioh, 
in  the  Constitution.  Chapter  i,  art.  5.  In  the  absence  of  constitu- 
tional restrictions,  this  power  may  be  delegated  by  a  State  to 
municipal  corporations,  to  be  exercised  within  their  corporate 
limits ;  but,  whether  the  power  be  so  delegated  or  otherwise,  it  is  a 
governmental  function,  founded  upon  the  duty  of  the  State  to 
protect  the  public  safety,  the  public  health,  and  the  public  morals. 
Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  140,  62  Am.  Dec.  625 ;  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct.  565 ;  License 
Cases,  5  How.  504. 

Since  laws  for  the  preservation  of  the  public  peace,  quiet,  and 
good  order  are  within  the  police  power,  it  must  follow  that  when. 
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for  the  purpose  of  enforcing  such  laws,  a  municipality  lawfully 
constructs,  furnishes,  and  maintains  a  lockup  or  jail  wherein  to 
confine  persons  under  arrest  and  awaiting  an  examination  or  trial, 
or  for  neglect  or  refusal  to  make  disclosures  under  the  law  pro- 
hibiting the  traffic  in  intoxicating  liquor,  it  is  but  the  exercising 
of  the  same  power;  for  the  whole  includes  all  its  parts.  But,  as 
acts  done  within  this  power  are  governmental  in  character,  the 
municipality  performing  them  is  not  liable  at  common  law  for  negli- 
gence therein.  The  cases  of  Welch  v.  Village  of  Rutland,  56  Vt. 
228,  48  Am.  St.  Rep.  762,  and  Aitken  v.  Village  of  Wells  River,  70 
Vt.  308,  40  Atl.  Rep.  829,  41  L.  R.  A.  566,  67  Am.  St.  Rep.  672, 
were  determined  upon  the  same  underlying  principle,  and  are  de- 
cisive of  the  one  before  us.-  Cases  very  like  this  one  have  been 
before  the  courts  in  other  States,  and  in  the  absence  of  statutes 
creating  a  liability  they  have  been  decided  in  the  same  way.  Gray 
V,  Griffin,  ill  Ga.  361,  36  S.  E.  792,  51  L.  R.  A.  131 ;  Gullikson  v. 
McDonald,  62  Minn.  278,  64  N.  W.  812;  Davis  v,  Knoxville,  90 
Tenn.  599,  18  S.  W.  254 ;  Lindley  v.  Polk  County,  84  Iowa,  308, 
50  N.  W.  975;  Brown's  Adm'r  v.  Guyandotte,  34  W.  Va.  299,  12 
S.  E.  707,  II  L.  R.  A.  121 ;  White  v.  Commissioners,  129  Ind.  396, 
28  N.  E.  846;  La  Clef  v.  City  of  Concordia,  41  Kan.  323,  21  Pac. 
Rep.  272,  13  Am.  St.  Rep.  285 ;  Kelley  v.  Cook,  21  R.  I.  29,  41  Atl. 
Rep.  571 ;  Blake  v.  City  of  Pontiac,  49  111.  App.  543. 

As  the  intestate  would  have  had  no  right  of  action  if  death  had 
not  ensued,  his  personal  representative  can  have  none  for  the  benefit 
of  next  of  kin.  V.  S.  2451,  2452;  Lazelle  v.  Town  of  Newfane,  70 
Vt.  440,  41  Atl.  Rep.  511. 

Judgment  affirmed,  declaration  adjudged  insufficient,  and  judg- 
ment for  the  defendant  to  recover  its  costs. 


BELKNAP  V.  BILLINGS. 

Supreme  Court,  Vermont,  November,  1905, 


PROMISSORY  NOTE  GIVEN  IN  PAYMENT  OF  PERSONAL  INJURY 
AND  NOT  PAID  WHEN  DUE.  — A  promissory  note  given  and  re- 
ceived in  payment  for  a  personal  injury  is  a  payment  whether  the  note 
is  paid  or  not  when  due.  Whether  the  note  was  so  given  is  a  question 
for  the  jury. 

Exceptions  from  Windsor  County  Court. 

Action  by  Roswell  Belknap  against  Albert  Billings.    There  was  a 
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verdict   in    favor   of   plaintiff,   and   defendant   brings   exceptions^ 
Afhrmed, 

Argued  before  Rowell,  Ch.  J.,  and  Tyler,  Munson,  Start, 
Haselton,  and  Powers,  JJ. 

JosEPli  C.  Enright  and  Edward  R.  Buck,  for  plaintiff. 

Davis  &  Davis,  for  defendant. 

Haselton,  J.  —  This  was  an  action  of  trespass  for  assault  and' 
battery.  The  defendant  filed  four  pleas,  one  of  which  was  that  the 
defendant  gave  and  the  plaintiff  accepted  a  certain  promissory  note 
in  full  satisfaction  and  discharge  of  the  alleged  cause  of  action.  To 
this  plea  the  plaintiff  replied  that  the  note  therein  mentioned  was 
not  accepted  by  the  plaintiff  in  payment  and  satisfaction  of  the  cause 
of  action  in  the  declaration  alleged,  but  that  the  note  was  accepted 
as  satisfaction  only  on  condition  that  it  be  paid  when  due,  and  that 
the  note  was  long  overdue  and  remained  unpaid.  At  the  June 
term,  1902,  of  the  Windsor  County  Court  this  replication  was  held 
sufficient  on  demurrer,  and  later  this  court  so  held.  See  Belknap  v, 
Billings,  76  Vt.  54,  56  Atl.  Rep.  174,  where  the  pleadings,  which  are 
referred  to  in  the  bill  of  exceptions  herein,  are  stated  with  sufficient 
fullness.  At  the  December  term,  1904,  of  the  Windsor  County 
Court,  the  case  was  tried  by  jury  on  its  merits,  and  came  here  on  a 
single  exception. 

That  exception  is  to  the  refusal  of  the  court  to  comply  with  a 
request  to  charge :  "  That  a  promissory  note  given  and  received  vq 
payment  for  personal  injury  resulting  from  a  tort  is  prima  facie 
payment  therefor,  and  a  suit  cannot  be  maintained  for  that  tort, 
whether  the  note  be  paid  or  not."  But  if  a  note  is,  in  fact,  given  and 
received  in  payment,  it  is  payment.  To  say  expressly  or  impliedly 
that  it  is  merely  prima  facie  payment,  when  given  and  received  in 
payment,  would  be  confusing  and  incorrect,  and  the  court  rightly 
declined  to  comply  with  the  request.  The  briefs  of  counsel  have 
largely  to  do  with  propositions  other  than  that  embodied  in  the  re- 
quest which  the  court  did  not  in  terms  comply  with.  In  this  case,  the 
parties  were  at  issue  as  to  whether  the  accepting  of  a  certain  note  was 
to  operate  as  payment  or  not.  The  defendant  claimed,  and  his  evi- 
dence tended  to  show,  that  it  was  so  agreed;  but  the  plaintiff 
claimed,  and  his  evidence  tended  to  show,  that  the  note  was  to 
operate  as  payment  only  in  case  it  should  be  paid  when  due.  The 
full  charge  is  referred  to,  and  upon  examining  it  we  find  that  the 
jury  were  correctly  and  fully  instructed  upon  the  subject-matter 
which  the  request  was  probably  intended  to  cover. 

Judgment  affirmed. 
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FEWELL  V.  SOUTHERN  R.  CO. 

Supreme  Court  of  Appeals,  Virginia,  February,  ipo6. 


MASTER  AND  SERVANT  —  DEFECTIVE  APPLIANCE  —  SELEC- 
TION OF  DEFECTIVE  BOARD  BY  MEMBER  OF  GANG  AND 
ONE  OF  THEM  INJURED  — FELLOW-SERVANT.  — Where  it  ap- 
peared that  a  gang  of  men  engaged  in  loading  and  unloading  freight 
cars  were  furnished  with  a  sufficient  supply  of  boards  to  be  used  as  a 
gangway  for  their  trucks  and  were  authorized,  as  a  part  of  their  duty, 
to  select  for  themselves  and  to  place  in  proper  position  such  boards,  and 
that  plaintiflf,  one  of  the  gang,  after  a  selection  by  himself  or  one  of  his 
fellow-laborers  of  a  board  that  had  a  large  piece  chipped  out  of  one 
.  comer  of  it  was  injured  by  his  truck  striking  the  defective  comer  and 
throwing  him  down,  the  defendant  was  not  liable  as  the  injury  was 
attributable  to  the  negligence  of  the  plaintiff  or  a  fellow-servant  in  select- 
ing an  obviously  defective  plank. 

Error  from  Corporation  Court  of  Alexandria. 

Action  by  D.  Fewell  against  the  Southern  Railway  Company* 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error. 
AMrmed. 

John  M.  Johnson,  for  plaintiff  in  error. 

C.  C  Carlin,  for  defendant  in  error. 

Harrison,  J.  —  This  action  was  brought  to  recover  damages  for 
an  injury  alleged  to  have  been  received  by  the  plaintiff  in  conse- 
quence of  the  negligence  of  the  defendant  company.  Judgment  was 
given  in  favor  of  the  defendant  upon  its  demurrer  to  the  evidence, 
and  this  action  of  the  corporation  court  is  alone  called  in  question 
by  this  writ  of  error. 

The  evidence  tends  to  show  that  the  plaintiff  was  one  of  a  crew 
or  gang  of  truckmen  in  the  employment  of  the  defendant,  whose 
duty  it  was  to  load  and  unload  freight  cars ;  that  at  the  Alexandria 
station  of  the  defendant  company  there  are  several  tracks  lying 
parallel  with  each  other,  upon  which  the  cars  stand  about  three  feet 
apart ;  that  the  nearest  car  is  within  three  feet  of  the  platform,  and 
that  the  method  of  unloading  the  cars  is  by  means  of  boards,  about 
four  feet  long  and  three  feet  wide,  covering  the  space  from  one  car 
to  the  other,  for  the  trucks  to  pass  over,  the  space  between  the  last 
car  and  the  platform  being  covered  by  a  similar  board ;  that,  when  a 
car  contains  freight  which  can  be  passed  over,  the  custom  is  to 
bridge  such  freight  with  the  boards  already  mentioned  and  pull  the 
trucks  over  the  bridge  thus  constructed ;  that  on  the  morning  of  the 
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accident  m  question  the  plaintiff  was  engaged  in  unloading  cars; 
that  in  the  car  next  to  the  platform  there  was  a  pile  of  long,  heavy 
iron  pipes,  about  two  feet  high ;  that  this  pile  of  pipes  was  bridged, 
as  already  indicated,  which  made  an  ascent  on  one  side  and  a  descent 
on  the  other.  The  evidence  further  tends  to  show  that  the  board 
extending  from  the  car  to  the  platform  was  defective  i^  having  a 
piece  about  six  inches  square  "  chipped  "  out  of  one  coi'ner  of  the 
end  resting  upon  the  car;  that  the  construction  of  the  bridge  over 
the  pile  of  pipes  in  the  car  gave  the  truck  such  momentum  in  coming 
down  the  incline  of  the  bridge  that  the  plaintiff-  could  not  properly 
control  or  direct  it ;  and  that  the  truck  struck  the  board  at  the  de- 
fective comer,  knocking  it  from  its  position,  and  causing  the  truck 
to  fall  to  the  ground  and  the  plaintiff  to  fall  on  the  platform, 
receiving  in  some  way  the  injury  complained  of.  The  evidence 
further  tends  to  show  that  there  was  a  large  number  of  these  boards 
scattered  about  in  different  places  over  the  platform  for  the  use  of 
the  truckmen  in  loading  and  unloading  cars ;  that  it  was  the  duty  of 
tbe  truckmen  to  select  the  boards  they  were  about  to  use,  and  to 
place  the  same  in  proper  position;  and  that  it  was  the  right  and 
duty  of  the  truckmen,  if  they  found  a  defective  board  in  use,  to 
discard  it  and  substitute  one  that  was  sound.  The  evidence  further 
tends  to  show  that  sound  boards  were  easily  accessible  to  the  truck- 
men, and  that  immediately  after  this  accident,  before  the  work  was 
proceeded  with  further,  a  sound  board  was  put  in  the  place  of  the 
one  that  was  defective. 

This  is  the  plaintiff's  case,  as  made  by  his  own  evidence,  and 
there  are  no  reasonable  inferences  that  could  be  drawn  from  any 
evidence  in  the  case  which  would  add  anything  to  its  strength. 

The  contention  of  the  plaintiff  is  that  the  accident  which  caused 
his  injury  was  due  to  the  defective  board  over  which  his  truck  had 
to  run  from  the  car  to  the  platform,  which  defect  caused  the  board 
to  give  way  when  struck  by  the  truck,  which  was  accelerated  in 
speed  by  the  momentum  received  in  coming  down  the  incline  of  the 
bridge  over  the  iron  pipes. 

Admitting  the  theory  of  the  plaintiff  to  be  true,  and  that  the  de- 
fective board  caused  the  accident,  the  question  then  arises,  •who  is 
responsible  for  the  use  of, this  defective  board? 

The  accident  occurred  since  the  adoption  of  the  present  Constitu- 
tion, but  it  is  conceded,  both  in  the  petition  for  a  writ  of  error  and 
in  oral  argument  at  bar,  that  the  plaintiff  does  not  come  within  any 
of  the  provisions,  with  respect  to  fellow-servants,  to  be  found  in 
section  162  of  that  instrument. 
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The  evidence  does  not  show  which  one  of  the  crew  to  which  the 
plaintiff  belonged  selected  and  placed  the  defective  board  in  position, 
but  it  does  abundantly  show  that  it  was  the  duty  of  the  plaintiff  and 
his  fellow-servants  to  select  the  board  and  put  it  in  position  for  use. 
The  evidence  shows  that  the  defendant  company  always  kept  a 
supply  of  good  boards  on  hand,  readily  accessible  to  the  truckmen 
for  whose  use  they  were  intended,  and  that  there  was  a  supply  at 
hand  on  the  morning  of  the  accident.  The  injury  complained  of 
was,  therefore,  due  to  the  negligence  of  the  plaintiff  or  of  his  fellow- 
servants  in  selecting  for  their  use  a  defective  board. 

In  the  case  of  smaller  appliances,  which  are  ordinarily  kept  in 
considerable  quantities,  and  are  in  their  nature  intended  to  be  trans- 
ported from  place  to  place,  when  the  master  keeps  an  adequate  and 
accessible  stock  of  such  appliances  in  good  condition,  contributory 
negligence  is  predicable  of  the  act  of  the  servant  who  selects  an 
appliance  which  he  knows,  or  ought  to  have  known,  to  be  defective 
and  dangerous.  Labatt  on  Master  &  Servant,  vol.  i,  p.  880;  White 
V.  Newport  News  Shipbuilding  Co.,  95  Va.  355,  28  S.  E.  Rep.  577. 

If  the  plaintiff,  or  his  co-employees,  had  exercised  ordinary,  care 
and  prudence  in  selecting  the  board,  he  would  have  escaped  injury. 
His  own  negligence,  or  that  of  his  fellow-servants,  contributed  to  his 
misfortune,  and  therefore,  upon  well-settled  principles,  the  defendant 
company  cannot  be  held  responsible. 

For  these  reasons,  the  judgment  complained  of  must  be  affirmed. 


WOODS  V.  GLOBE  NAVIGATION  CO. 

Supreme  Court,  Washington,  October,  1905, 


MASTER  AND  SERVANT  — FELLOW-SERVANTS  — SEAMAN  IN- 
JURED BY  NEGLIGENCE  OF  MASTER.  — The  master  of  a  sailing 
vessel  and  a  seaman  employed  thereon  are  not  fellow-servants  and  the 
seaman  is  entitled  to  recover  from  the  owners  for  the  negligence  of  the 
master  in  giving  an  order  respecting  the  management  of  the  vessel  that 
caused  an  injury  to  the  seaman. 

PRACTICE  —  SURPRISE  —  NEW  TRIAL.  — A  new  trial  will  not  be 
granted  because  of  surprise  arising  from  the  absence  of  a  witness  or 
from  unexpected  testimony  when  no  claim  thereof  was  made  at  the  trial, 
nor  a  continuance  asked  in  order  that  the  party  applying  might  secure 
the  absent  witness  and  produce  evidence  to  meet  the  emergency. 
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Appeal  from  Superior  Court,  King  County. 

Action  by  Patrick  J.  Woods  against  the  Globe  Navigation  Com- 
pany. There  was  a  judgment  in  favor  of  plaintiff,  and  defendant 
appeals.    AtHrmed. 

Root,  Palmer  &  Brown,  for  appellant. 

Wm.  Martin  and  W.  A.  Keene,  for  respondent. 

Crow,  J.  —  On  December  24,  1903,  the  steamship  TampicOy 
owned  and  operated  by  appellant,  the  Globe  Navigation  Company, 
left  Tacoma,  Wash.,  on  a  voyage  to  the  Hawaiian  Islands.  Re- 
spondent, Patrick  J.  Woods,  who  was  aboard  said  ship  as  an  able 
seaman,  was  injured  while  on  the  Pacific  Ocean,  and  brought  this 
action  for  damages  sustained.  The  complaint  alleged  that  respond- 
ent was  injured  by  reason  of  the  negligence  and  carelessness  of  the 
master  in  charge  of  said  ship ;  that  on  January  5,  1903,  a  hard  gale 
was  blowing  and  the  sea  was  running  high;  that  respondent,  being 
subject  to  the  orders  of  the  master,  was  directed  by  him  to  assist  in 
setting  a  sail ;  that  while  he  was  so  doing  the  sheet  (a  rope  attached 
to  the  boom)  fouled  in  the  shackles,  and  respondent  was  directed  to 
loosen  the  same;  that  while  he  was  attempting  to  loosen  said  sheet 
the  master,  without  giving  him  any  warning  or  notice,  ordered  the 
helm  "  hard  down  "  which  said  order  was  executed  by  the  helms- 
man ;  that  the  effect  thereof  was  to  quickly  change  the  course  of  the 
ship  and  cause  it  to  broach  by  suddenly  bringing  it  broadside  against 
the  waves  of  the  sea ;  that  in  consequence  thereof  the  waves  struck 
with  great  force  against  the  side  of  the  ship  where  respondent  was 
working,  and  carried  him  across  the  deck,  causing  him  to  strike 
against  certain  iron  stanchions,  breaking  his  leg.  Appellant  denied 
that  said  injury  was  caused  by  any  negligence  on  the  part  of  the 
owners  of  said  vessel,  and  alleged  that  the  broaching  of  the  vessel 
i  resulted  from  the  inability  of  the  crew  to  manage  the  same  on  ac- 

\  count  of  the  violence  of  the  elements,  and  by  reason  of  the  fact  that 

[  the  steering  apparatus  had,  as  a  consequence  of  violent  storms,  be- 

come out  of  order,  and  that,  if  there  was  any  negligence  it  was  that 
of  the  respondent  himself,  or  of  a  fellow-servant.  These  affirmative 
allegations  were  denied  by  the  reply.  Upon  a  jury  trial,  a  verdict 
was  rendered  in  favor  of  respondent  for  $2,000,  and,  a  motion  for  a 
new  trial  being  denied,  judgment  was  entered  upon  said  verdict,  and 
this  appeal  has  been  taken. 

On  the  trial  respondent's  contention  was  that  it  is  the  custom  of 
officers  in  charge  of  seagoing  vessels  to  give  notice  and  warning  to 
seamen,  while  in  the  discharge  of  their  duties,  of  any  sudden  change 
in  the  course  of  the  ship,  so  that  such  seamen  may  protect  them- 
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selves  from  danger  resulting  therefrom ;  that,  as  the  master  of  the 
Tampico  failed  to  give  warning  of  his  order  to  place  the  helm  hard 
down,  he  was  guilty  of  negligence  causing  respondent's  injuries. 
Appellant  in  its  brief  contends  that  the  owner  of  a  ship  is  not  liable 
for  injuries  to  an  employee  caused  by  the  unskilful  act  of  the  officers 
in  charge;  that,  if  the  shipowners  use  proper  care  and  diligence  in 
selecting  competent  officers  to  command  and  direct,  the  company  is 
not  liable  to  a  seaman  for  an  injury  caused  by  some  particularly 
poor  judgment  or  unskilful  act  on  the  part  of  such  officers  while  in 
command;  and  appellant  at  the  trial  asked  the  court  to  charge  the 
jury  in  substance  in  accordance  with  this  contention.    This  proposi- 
tion of  appellant  is  based  upon  the  further  contention  that,  even  if 
negligence  be  conceded  on  the  part  of  the  master,  yet  appellant  is  not 
liable  for  the  reason  that  the  act  of  the  master  was  one  done  in  the 
operation  of  the  vessel;  that  the  same  being  an  operative  act,  per- 
formed in  the  course  of  navigation  and  not  on  behalf  of  the  owners, 
but  having  to  do  solely  with  the  boat  at  a  time  of  peril,  was  the  act 
of  a  fellow-servant,  and  the  consequence  thereof  was  a  risk  assumed 
by  respondent  when  he  entered  the  service  of  appellant.     In  other 
words,  the  contention  of  appellant  is  that  no  liability  exists  upon  its 
part  by  reason  of  the  fact  that  the  relation  of  fellow-servant  existed 
between  respondent  and  the  master  of  said  vessel.     Appellant  has 
cited  numerous  authorities  which  seem  to  sustain  its  view.    These 
authorities,  however,  are  taken  almost  entirely  from  decisions  of  the 
federal  courts,  in  which  the  fellow-servant  doctrine  is  different  from 
that  heretofore  announced  by  this  court.    We  think  the  position  of 
appellant,  that  the  master  and  respondent  were  fellow-servants,  can- 
not be  sustained,  in  view  of  our  former  holding  in  Keating  v.  Pacific 
Steam  Sailing  Co.,  21  Wash.  415,  58  Pac.  Rep.  224,  where  it  was  held 
that  the  relation  of  fellow-servant  does  not  exist  between  the  captain 
or  mate  and  an  ordinary  seaman.    As  above  suggested,  respondent 
contended  that  it  was  the  custom  on  seagomg  vessels  for  a  master  or 
mate  to  give  notice  or  warning  of  an  order  such  as  the  one  claimed 
to  have  been  given  in  this  case,  which  was  given  without  such  warn- 
ing, and  that  by  reason  thereof  respondent,  having  no  opportunity  to 
protect  himself,  was  injured.     All  these  claims  were  strenuously 
denied  by  appellant,  both  in  its  pleadings  and  by  evidence  upon  the 
trial.    From  an  examination  of  the  record  we  find  a  serious  conflict 
of  evidence  on  these  points.    It  therefore  became  necessary  for  the 
court  to  submit  them  to  the  jury  for  determination.    This  was  done, 
and  the  verdict  justifies  us  in  assuming  that  the  findings  were  in 
favor  of  respondent.    There  being  ample  evidence  to  sustain  the 
verdict,  it  must  remain  undisturbed. 
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Appellant  made  a  motion  for  a  new  trial,  in  which  it  urged  the 
foregoing  points  and  also  contended  that  it  was  entitled  to  a  new 
trial  by  reason  of  surprise.  In  support  of  said  motion,  appellant's 
attorney  who  tried  the  case  filed  an  affidavit  showing  that  one  Hall, 
who  had  been  subpcenaed  as  a  witness  by  appellant  and  had  prom- 
ised to  attend  the  trial,  had,  without  notifying  appellant  or  its  attor- 
ney, failed  to  appear  when  wanted ;  that  the  testimony  of  said  Hall 
was  of  great  importance;  and  that  his  unexpected  absence  con- 
stituted surprise.  Said  attorney  by  his  affidavit  also  stated  that  one 
Tollefson,  the  ship's  carpenter,  made  statements  upon  the  witness 
stand  entirely  at  variance  with  what  he  had  previously  told  appellant 
and  its  attorneys,  which  statements  were  very  damaging  to  appellant 
and  also  constituted  surprise.  Appellant  now  insists  that  by  reason 
of  said  surprise  it  should  be  granted  a  new  trial  and  that  the  trial 
court  erred  in  refusing  the  same.  A  new  trial  will  not  be  granted 
on  the  ground  of  surprise  arising  from  the  absence  of  a  witness  or 
from  unexpected  testimony,  unless  a  claim  to  such  surprise  is 
promptly  made  during  the  trial,  and  a  continuance  asked  in  order 
that  the  party  applying  may  secure  the  attendance  of  the  absent 
witness  and  produce  evidence  to  meet  the  emergency.  There  is 
nothing  in  the  record  showing  this  to  have  been  done.  We,  there- 
fore, think  no  error  was  committed  by  the  court  in  refusing  a  new 
trial.  14  Enc.  PL  &  Prac.  723 ;  Pincus  v,  Puget  Sound  Brewing  Qo,, 
18  Wash.  108,  50  Pac.  Rep.  930;  Reeder  v.  Traders'  National  Bank, 
28  Wash.  139,  68  Pac.  Rep.  461 ;  Gaines  v.  White,  i  S.D.  434,  47 
N.  W.  Rep.  524. 

The  judgment  is  affirmed. 

Mount,  Ch.  J.,  and  Dunbar,  Hadley,  Fullerton,  and  Rudkin, 
JJ.,  concur.    Root,  J.,  having  been  of  counsel,  took  no  part 


collier  v.  great  northern  R.  CO. 

Supreme  Court,  Washington,  December,  1905. 


RAILROADS  —  STREETS  —  WAGON  WHEEL  DROPPING  INTQ 
HOLE  IN  TRACK  OF  OTHER  COMPANY  USED  BY  DEFEND- 
ANT.—  Where  it  appeared  that  two  companies  owned  separate  tracks 
in  a  city  street  and  that  each  company  used  the  other's  track  for  the 
purpose  of  switching  cars,  and  that  plaintiffs  vehicle  was  injured  by  its 
wheel  dropping  into  a  hole  in  the  track  of  one  of  the  companies,  such  joint 
use  of  tracks  did  not  render  the  other  company  liable  for  the  injury. 
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Appeal  from  Superior  Court,  King  County. 

Action  by  Andrew  Jackson  Collier  against  the  Great  Northern 
Railway  Company  and  another.  There  was  a  judgment  in  favor  of 
defendants,  and  plaintiff  appeals.    AMrmed, 

S.  H.  Steele,  for  appellant. 

L.  C.  Oilman,  for  respondents. 

RuDKiN,  J.  —  Railroad  avenue,  between  Yesler  Way  and  Wash- 
ington street,  in  the  city  of  Seattle,  is  one  of  the  public  thorough- 
fares of  said  city,  but  is  largely  used  for  railroad  purposes.  The 
Northern  Pacific  Railway  Company  and  the  Great  Northern  Railway 
Company  own,  operate,  and  control  several  tracks  along  said  avenue 
between  the  above  points.  The  tracks  owned  by  each  company  are 
under  its  exclusive  dominion  and  control,  and  are  only  used  by  the 
other  company  in  the  manner  and  for  the  purpose  hereinafter  stated. 
Whenever  it  becomes  necessary  to  transfer  freight  cars  from  the 
tracks  of  one  company  to  the  tracks  of  the  other,  such  transfer  is 
made  by  means  of  a  switch  which  connects  the  tracks  of  the  two 
companies.  Such  transfer  is  sometimes  made  by  the  employees  of 
one  company,  and  sometimes  by  the  employees  of  the  other.  Ex- 
cept for  the  purpose  of  effecting  such  transfer,  neither  company  uses, 
or  has  any  control  over,  the  tracks  of  the  other.  On  the  7th  day 
of  August,  1903,  the  plaintiff  was  driving  his  hDrse  and  wagon 
diagonally  across  said  Railroad  avenue,  and  as  he  crossed  one  of 
the  tracks  of  the  Northern  Pacific  Railway  Company  the  wheel  of 
his  wagon  dropped  into  a  hole  in  said  track,  from  two  to  eight 
inches  wide,  twelve  inches  long,  and  ten  inches  deep,  resulting  from 
a  failure  to  block  and  securely  guard  the  rail  on  said  track,  and  be- 
came fast.  While  the  plaintiff  was  endeavoring  to  release  his  wagon, 
a  locomotive  owned  by  the  defendant  Great  Northern  Railway  Com- 
pany, operated  by  the  defendant  Monohan,  and  engaged  in  trans- 
ferring freight  cars  as  above  set  forth,  ran  into  the  plaintiff,  de- 
stroyed his  wagon  and  harness,  and  injured  the  plaintiff  himself. 
This  action  was  brought  to  recover  damages  for  the  injury  to  the 
plaintiff  and  his  property.  Two  grounds  of  negligence  are  alleged 
in  the  complaint;  First,  the  unsafe  and  defective  condition  of  the 
track  where  the  injury  occurred;  and,  second,  negligence  in  the 
operation  of  the  locomotive  that  caused  the  injury.  The  cause  was 
tried  before  a  jury,  resulting  in  a  general  verdict  for  the  defendants^ 
accompanied  by  the  following  special  finding :  "  Q.  Did  the  de- 
fendant the  Great  Northern  Railway  Company  own  or  control,  or 
was  it  under  any  contract  or  agreement  to  construct,  maintain,  or 
repair,  the  track  on  which  the  accident  which  is  the  subject  of  this 
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action  occurred?    A.  No,"    Judgment  was  entered  on  the  verdict 
in  favor  of  the  defendants,  and  the  plaintiff  appeals. 

The  verdict  of  the  jury  eliminates  the  second  ground  of  negli- 
gence charged,  viz.,  negligence  in  the  operation  of  the  locomotive 
which  caused  the  injury,  and  no  error  is  assigned  on  that  branch  of 
the  case. 

At  the  request  of  respondents,  the  court  instructed  the  jury  as 
follows :    "  One  of  the  grounds  of  negligence  alleged  in  the  com- 
plaint is  that  the  track  on  which  the  accident  occurred  was  so  con- 
structed as  to  be  in  a  dangerous  condition,  and  not  admit  of  the 
ready  and  free  passage  of  vehicles  across  the  same.     Upon  this 
question  I  charge  you  that  if  you  shall  find  from  the  evidence  in  this 
case  that  the  track  in  question  was  not  the  property  of  the  defendant 
company,  and  that  it  had  no  control  over  the  same,  and  was  under 
no  agreement  to  construct,  maintain,  or  repair  it,  and  was  allowed 
to  use  it  only  as  a  mere  matter  of  convenience  for  the  transfer  of 
cars  from  tracks  of  its  own  system  to  those  of  another  system,  then 
the  defendant  company  would  be  under  no  duty  or  obligation  to  the 
public  to  see  that  said  tracks  were  properly  constructed  or  kept  in 
proper  repair  or  properly  maintained.     The  defendant   company 
would  be  under  no  obligation  to  the  public,  or  otherwise,  to  repair 
tracks  belonging  to  another  company  and  of  which  it  had  no  control, 
and  concerning  which  it  had  made  no  agreement  in  reference  to 
construction,  maintenance,  or  repair,  and,  if  you  shall  find  from  the 
evidence  in  this  case  that  the  track  in  question  was  not  owned  by  or 
in  some  way  controlled  by  defendant  company,  and  that  it  was  under 
no  agreement  to  construct,  maintain,  or  repair  it,  and  that  the  de- 
fendants properly  and  with  due  care  operated  the  train  which  came 
in  collision  with  the  plaintiff's  vehicle,  then  your  verdict  must  be  for 
the  defendants."    The  principal  question  discussed  on  thij  appeal 
arises  out  of  the  giving  of  the  above  instruction  and  the  refusal  of 
the  court  to  g^ve  other  instructions,  the  substance  of  which  is  con- 
tained in  the  following:    "If  you  find  from  the  evidence  that  at  the 
time  of  the  injury  the  defendant  Great  Northern  Railway  Company 
was  operating  its  trains  on  the  tracks  where  the  plaintiff  was  injured, 
on  Railroad  avenue,  then  and  in  that  case  it  would  be  the  duty  of  the 
defendant  Great  Northern  Railway  Company  to  use  reasonable  effort 
to  keep  said  track  in  repair  and  in  reasonably  safe  condition  for 
public  travel  thereon."    In  cases  such  as  this  the  liability  of  a  rail- 
way company  depends  upon  its  control  over  the  agency  causing  the 
injury,  or  the  duty  it  owes  to  the  injured  party.    It  owes  one  duty 
to  a  passenger,  another  to  an  employee,  and  still  another  to  a 
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Stranger.  Counsel  for  appellant  cites  and  relies  on  the  case  of  Herr- 
man  v.  Great  Northern  R*y  Co.,  27  Wash.  472,  68  Pac.  Rep.  82,  57  L. 
R.  A.  390.  In  that  case  the  plaintiff  was  injured  on  a  sidewalk  on  the 
line  of  the  defendant's  road  in  front  of  the  depot  where  its  train.; 
arrived  and  departed,  and  where  tickets  were  sold  to  intending  pas- 
sengers. The  plaintiff  went  to  this  depot  on  business  with  the  com- 
pany, and  with  a  view  of  becoming  a  passenger  on  one  of  its  trains. 
Under  these  facts  this  court  held  that  it  was  the  duty  of  the  defendant 
company  to  keep  the  premises  to  which  it  invited  its  passengers 
to  come  to  purchase  tickets  and  take  passage  on  its  trains,  as  well  as 
the  approaches  thereto,  in  a  safe  condition,  and  that  it  could  not 
escape  liability  for  an  injury  to  one  of  its  passengers,  or  to  one 
occupying  a  similar  position,  by  showing  that  the  depot  and  the 
approaches  thereto  where  the  injury  occurred  were  owned  and  con- 
trolled by  an  independent  corporation.  We  fail  to  see  the  applica- 
tion of  the  case  cited  to  the  case  at  bar.  A  railway  company  owes 
certain  positive  duties  to  its  passengers  which  it  cannot  neglect  or 
intrust  to  others.  But  the  duty  it  owes  to  its  passengers  and  the 
duty  it  owes  to  strangers  are  entirely  different.  To  a  passenger  it 
owes  the  duty  to  maintain  a  safe  means  of  ingress  and  egress  to  and 
from  its  trains,  whether  it  owns  or  controls  the  means  or  not.  To  a 
stranger  it  owes  the  same  duty  as  any  other  property  owner.  Had 
the  plaintiff  in  the  case  cited  been  a  mere  stranger  to  the  defendant 
company,  he  could  not  have  recovered.  In  other  words,  the  railway 
company  in  that  case  neglected  a  duty  it  owed  to  one  of  its  passen- 
gers, but  neglected  no  duty  it  owed  to  a  stranger,  unless  it  had 
dominion  and  control  over  the  agency  causing  the  injury.  The  rule 
that  the  duty  to  keep  premises  in  a  safe  condition  devolves  upon  the 
party  in  possession  and  having  control  ^nd  dominion  over  them  is  a 
very  general  one,  and  is  founded  in  reason.  To  hold  a  party  liable 
in  damages  for  the  condition  of  property  over  which  he  has  no  con- 
trol, and  which  he  cannot  repair  without  committing  a  trespass,  is 
both  unreasonable  and  unjust.  As  said  by  the  Court  of  Appeals  of 
New  York,  in  Reynolds  v.  Van  Beuren,  155  N.  Y.  120,  49  N.  E.  Rep. 
763,  42  L.  R.  A.  129:  "  The  foundation  of  the  duty  is  the  possession 
and  right  to  manage  and  control  the  property.  It  would  be  mani- 
festly unjust  to  impose  such  a  duty  upon  parties  who  have  no  pos- 
session and  no  dominion  over  it." 

The  question  of  the  liability  of  lessors  and  lessees  of  railways  is 

not  involved  in  this  case,  as  that  relation  manifestly  did  not  exist 

between  the   Northern  Pacific  Railway  Company  and  the  Great 

Northern  Railway  Company  under  the  facts  appearing  in  this  record. 
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We  might  say  in  passing,  however,  that,  while  the  law  imposes 
liabilities  on  the  lessors  of  railroad  property  which  it  does  not  as  a 
general  rule  impose  on  the  lessors  of  other  property,  yet  the  liability 
of  the  lessee  of  railroad  property  seems  to  be  substantially  the  same 
and  to  rest  on  the  same  foundation  as  does  the  liability  of  the  lessee 
of  any  other  class  of  property.    The  case  of  Trask  v.  Old  Q)lony 
R.  R.,  156  Mass.  298,  15  Am.  Neg.  Cas.  440,  31  N.  E.  Rep.  6,  arose- 
under  a  statute,  but  the  language  of  the  court  is  pertinent  here: 
"  The  occasional  use  by  each  company  of  the  tracks  of  the  other^ 
in  delivering  and  taking  cars  in  the  course  of  business,  would  not, 
to  that  extent,  make  the  track  of  each  a  part  of  the  ways,  works,  or 
machinery  of  the  other.    It  was  permitted  for  their  mutual  accom- 
modation, and  was  merely  a  license  which  did  not  give  either  any 
rights  in  or  control  over,  and  which  did  not  impose  upon  either  any 
obligation  respecting  the  track  of  the  other.    The  character  of  the- 
business  transacted  is  to  be  considered,  and  it  would  be  unreason- 
able to  hold  that  each  company  was  bound  to  leave  and  take  cars  at 
the  precise  point  of  connection  at  peril,  if  it  did  not  do  so,  of  making 
the  track  of  the  other  part  of  its  ways,  works,  and  machinery,  and 
of  becoming  liable  for  injuries  resulting  from  any  defect  in  it."    That 
the  duty  to  keep  premises  in  a  safe  condition  of  repair  rests  upon  the 
party  in  possession,  having  control  and  dominion  over  them,  and  not 
upon  parties  who  have  neither  control  nor  dominion  nor  the  right  tO' 
repair,  see  the  following  cases :    Gwathney  v.  Railway  G).,  12  Ohio 
St.  92 ;  Engle  v.  N.  Y.  Prov.  ft  B.  R.  G).,  160  Mass.  260,  15  Am.  Neg. 
Cas.  446, 35  N.  E.  Rep.  547, 22  L.  R.  A.  283 ;  Coffee  v.  N.  Y.,  N.  H.  & 
H.  R.  Co.,  15s  Mass.  21, 15  Am.  Neg.  Cas.  447,  28  N.  E.  Rep.  1128; 
Regan  v.  Donovan,  159  Mass.  i,  15  Am.  Neg.  Cas.  58sn,  33  N.  E. 
Rep.  702 ;  Liddle  v^  Railway  Co.,  23  Iowa,  378 ;  Parker  v.  Railway 
Co.,  16  Barb.  315 ;  Byrne  v.  Railway  Co.,  61  Fed.  Rep.  605,  9  C.  C. 
A.  666,  24  L.  R.  A.  693 ;  Miller  v.  Railway  Co.,  76  Iowa,  655,  39* 
N.  W.  Rep.  188,  14  Am.  St.  Rep.  258;  Harper  v.  Railway,  90  Ky. 
359,  14  S.  W.  Rep.  346;  Atwood  v,  R.  R.  Co.,  (C.  C.)  72  Fed.  Rep. 
447;  Railway  Co.  v.  Gaughan,  (Ind.  App.)  58  N.  E.  Rep.  1072  p 
Derrenbacher  v.  Lehigh  Valley  R.  Co.,  87  N.  Y.  636,  16  Am.  Neg. 
Cas.  Sign;  Railway  Co.  v.  Culberson,  68  Tex.  664,  5  S.  W.  Rep. 
820;  Miller  v.  Railway  Co.,  125  N.  Y.  118,  26  N.  E.  Rep.  35;  Evans: 
V.  R.  R.  Co.,  (Tex.  App.)  18  S.  W.  Rep.  493. 

Appellant  also  cites  us  to  the  Act  of  March  6,  1899  (Laws  1899, 
p.  49,  chap.  35).  The  first  section  of  said  Act  requires  every  person 
or  company  owning  or  operating  a  railroad  to  block  and  securely 
guard  frogs,  switches,  and  guard  rails,  so  as  to  protect  and  prevent 
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the  feet  of  employees  and  other  persons  from  being  caught  therein, 
the  second  section  gives  a  right  of  action  to  parties  injured  from  a 
failure  to  comply  with  the  provisions  of  the  Act,  and  the  third  section 
imposes  a  penalty  for  its  violation.  The  statement  of  this  case,  as 
contained  in  this  opinion,  is  taken  largely  from  the  pleadings  and 
briefs.  The  bill  of  exceptions  does  not  contain  all  the  testimony.  In 
fact,  it  contains  none  of  the  testimony  showing  the  nature  or  char- 
acter of  the  defect  which  is  alleged  to  have  caused  or  contributed  to 
the  injury.  •  The  application  of  this  statute  to  the  case  before  us  is 
therefore  not  shown,  and  we  must  decline  to  consider  it. 

Nor  is  there  any  foundation  for  the  contention  that  the  pleadings 
admit  that  the  respondent  company  operated  trains  on  the  track 
where  the  injury  occurred.  The  third  paragraph  of  the  complaint 
alleged  in  general  terms  that  the  respondents  were  operating  trains 
on  Railroad  avenue,  near  the  east  side  thereof,  and  other  facts  not 
material  here.  The  answer  denied  each  and  every  allegation  con- 
tained in  said  paragraph,  except  that  the  respondents  were  operating 
trains  on  Railroad  avenue  near  the  east  side  thereof,  and  other  iacts 
not  material  here.  The  answer  denied  each  and  every  allegation 
contained  in  said  paragraph,  except  that  the  respondents  were  operat- 
ing trains  on  Railroad  avenue.  We  fail  to  discover  any  admission 
here. 

> 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Mount,  Ch.  J.,  and  Crow,  Dunbar,  Fullerton,  Hadley,  and 
Root,  JJ.,  concur. 


FIREBAUGH  v.  SEATTLE  ELECTRIC  CO. 

Supreme  Court,  Washington,  December,  1905. 


STREET  RAILROAD  — CARRIER  AND  PASSENGER  —  CONTROL- 
LER BLOWING  OUT  AND  PASSENGER  JUMPING  FROM  CAR  — 
PRESUMPTION  OF  NEGLIGENCE.  —  Where  it  appeared  that  the 
plaintiff  was  a  passenger  in  defendant's  street  car  and  that  the  controller  of 
the  car  blew  out  and  filled  the  car  with  smoke  and  that  the  plaintiff,  being 
afraid,  jumped  from  the  car  and  was  injured  thereby,  the  presumption 
was  that  the  company  was  negligent  in  having  a  defective  controller  on 
the  car  and  the  plaintiff  was  warranted  in  acting  as  he  did. 

SAME  —  EVIDENCE  —  REBUTTAL  OF  PRESUMPTION.  — Where  the 
witnesses  testified  for  the  company  that  they  did  not  know  what  was  the 
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cause  of  the  accident,  and  that  sometimes  a  controller  would  blow  out 
and  the  cause  could  not  be  ascertained,  and  the  plaintiff's  evidence 
showed  different  causes  for  the  explosion  which  the  defendant  might 
have  remedied,  it  was  a  question  for  the  jury  as  to  whether  the  pre- 
sumption of  defendant's  negligence  had  been  rebutted. 

Appeal  from  Superior  Court,  King  County. 

Action  by  Franklin  Firebaugh,  an  infant,  by  W.  R.  Kelly,  his 
guardian  ad  litem,  against  the  Seattle  Electric  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant' appeals.    Affirmed. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for  appellant. 

Brady  &  Gay,  for  respondent 

Dunbar,  J.  —  The  action  was  brought  by  the  respondent,  to  re- 
cover damages  for  personal  injuries  sustained  by  jumping  from  a 
front  platform  of  a  street  car  operated  by  the  appellant  company, 
and  on  which  he  was  a  passenger.  The  complaint  alleges,  among 
other  things,  that  the  defendant  carelessly  and  negligently  used  the 
said  car  when  it  was  out  of  repair  in  its  motor  power  and  in  its 
appliances  appertaining  thereto;  that  while  the  plaintiff  was  such 
passenger  on  said  car,  by  reason  of  defendant's  negligence,  the  con- 
troller, machinery,  and  appliances  of  said  car  exploded,  and  filled 
the  vestibule  thereof  with  smoke  and  flames  to  such  an  extent  that 
all  the  front  portions  of  said  car  became  greatly  heated;  that  by 
reason  thereof  the  plaintiff  was  placed  in  a  situation  of  apparent 
and  imminent  peril,  and  was  dominated  by  the  peril  of  impending 
danger,  and  believed  that  the  only  way  he  could  save  himself  was 
to  jump  from  said  car,  and  without  time  to  deliberate,  and  acting  on 
the  instinct  of  self-preservation,  did  jump  and  was  thrown  against 
hard  substances  beside  the  track,  and  thereby  injured.  The  de- 
fendant, in  its  answer,  admitted  that  the  plaintiff  was  a  passenger, 
and  that  he  did  jump  from  the  car  at  the  time  and  place  alleged,  bia 
denied  every  allegation  of  negligence  on  its  part,  and  pleaded  af- 
firmatively contributory  negligence  on  the  part  of  the  plaintiff  in 
carelessly  and  negligently  jumping,  or  climbing  over  the  gate  on 
the  platform  of  its  car  while  the  same  was  closed.  The  reply  denied 
contributory  negligence.  The  case  was  tried  to  a  jury,  which 
resulted  in  a  verdict  for  the  plaintiff.  Judgment  followed,  and  this 
appeal  is  taken  therefrom. 

There  are  but  two  assignments  of  error,  the  first  that  the  court 
erred  in  giving  instruction  No.  5,  which  was  as  follows:  **  When  a 
controller  upon  a  car  of  a  street  railway  company  blows  out  or 
burns  out,  the  law  presumes  that  such  blowing  or  burning  resulted 
from  some  defect  of  the  controller  or  other  appliances  of  the  car,  or 
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means  used  by  the  company  in  the  operation  of  the  car,  *and  in  such 
a  case  it  devolves  upon  the  company  to  show  that  such  burning  or 
blowing  out  did  not  result  from  any  cause  which  the  highest  degree 
of  care  on  its  part  could  have  prevented."  Assignment  two  is  that 
the  court  erred  in  denying  defendant's  challenge  to  the  legal  suffi- 
ciency of  the  evidence,  and  in  refusing  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant.  The  allegation  of  contributory  negli- 
gence raised  in  the  answer  is  not  urged  here. 

it  is  contended  by  the  learned  counsel  for  appellant  that  the  doc- 
trine of  "  res  ipsa  loquitur "  does  not  apply  in  a  case  of  this  kind, 
and  that  it  was  improper  in  this  case  to  tell  the  jury  that  they  were 
entitled  to  find  the  appellant  negligent  upon  proof  of  the  accident 
alone ;  and  the  case  of  Allen  v.  Northern  Pacific  R*y  Co.,  35  Wash. 
221,  7y  Pac.  Rep.  204,  66  L.  R.  A.  804,  is  cited  in  support  of  the 
contention  that  the  doctrine  of  "  res  ipsa  loquitur  "  has  been  some- 
what modified  by  this  court.  It  is  insisted  by  the  appellant  that  it 
is  manifest  that  this  court  has  not  intended  to  announce  the  rule  that 
there  is  a  presumption  of  negligence  unless  it  is  apparent  that  the 
accident  could  not  have  happened  without  negligence  on  the  part 
of  the  carrier.  This  is  no  doubt  true,  for  the  rule  of  "res  ipsa 
loquitur"  is  based  upon  the  apparent  fact  that  the  accident  could 
not  have  happened  without  negligence  on  the  part  of  the  carrier,  or 
upon  the  literal  meaning  of  the  expression  that  the  thing  itself  speaks, 
and  shows  prima  facie  that  the  carrier  was  negligent.  The  cases 
which  we  will  hereafter  cite  do  not  in  any  way  contradict  the  further 
contention  of  the  appellant  that  a  careful  analysis  of  the  better-con- 
sidered decisions  shows  that  negligence  will  not  be  presumed  from 
the  mere  fact  of  accident  which  is  as  consistent  with  the  presumption 
that  it  was  unavoidable  as  it  is  with  negligence ;  and  therefore,  if  it 
be  left  in  doubt  what  the  cause  of  the  accident  was,  or  if  it  may  as 
well  be  attributable  to  the  act  of  God  or  unknown  causes  as  to  negli- 
gence, there  is  no  such  presumption.  As  we  have  said,  this  does  not 
affect  the  principle  of  law  that,  when,  by  reason  of  the  machinery 
and  appliances  used  by  the  common  carrier  wholly  under  its  control, 
a  passenger  is  injured,  this  fact  shows  prima  facie  negligence  on  the 
part  of  the  carrier. 

Looking  to  eminent  authority  for  expression  on  this  subject,  we 
find  the  following  announcement  in  Nellis  on  Street  Railroad  Acci- 
dent Law,  pp.  590,  591 :  "  Where  the  plaintiff  is  a  passenger  on  a 
street  car,  a  prima  facie  case  of  negligence  is  made  out  by  showing 
the  happening  of  the  accident  during  the  course  of  transportation; 
and,  if  the  injury  was  caused  by  apparatus  wholly  under  its  control, 
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furnished  and  applied  by  it,  a  presumption  of  negligence  on  the  part 
of  the  company  is  raised,  and  the  burden  is  on  the  latter  to  prove 
itself  not  guilty  of  negligence."  The  same  rule  is  substantially  laid 
down  by  Shearman  &  Redfield  on  the  Law  of  Negligence,  and  by  all 
other  authority.  In  Gleeson  z/.  Virginia  Midland  R.  R.  Co.,  140 
U.  S.  435,  10  Am.  Neg.  Cas.  644,  11  Sup.  Ct.  859,  which  was  an 
action  for  damages  caused  by  a  landslide  in  a  railway  cut,  the  doc- 
trine of  "  res  ipsa  loquitur  "  was  applied,  and  the  court  announced 
the  rule  as  follows :  "  Since  the  decisions  in  Stokes  v.  Salstonstall, 
13  Pet.  181,  7  Am.  Neg.  Cas.  297,  and  New  Jersey  R.  &  Trans.  Co. 
V.  Pollard,  22  Wall.  341,  7  Am.  Neg.  Cas.  325,  it  has  been  settled 
law  in  this  court  that  the  happening  of  an  injurious  accident  is,  in 
passenger  cases,  prima  facie  evidence  of  negligence  on  the  part  of 
the  carrier,  and  that  (the  passenger  being  himself  in  the  exercise  of 
due  care)  the  burden  then  rests  upon  the  carrier  to  show  that  its 
whole  duty  was  performed,  and  that  the  injury  was  unavoidable  by 
human  foresight.  The  rule  announced  in  those  cases  has  received 
general  acceptance,  and  was  followed  at  the  present  term  in  Inland 
&  Seaboard  Coasting  Co.  v,  Tolson,  139  U.  S.  551,  12  Am.  Neg.  Cas. 
681,  II  Sup.  Ct.  653."  In  answer  to  the  contention  of  the  carrier  in 
that  case,  to  the  effect  that  the  operation  of  the  rule  was  confined  to 
cases  where  the  accident  resulted  from  defective  arrangement,  man- 
agement, or  misconstruction  of  things  over  which  the  defendant  had 
immediate  control,  etc.,  the  court  said :  "  Neither  of  these  attempted 
distinctions  is  sound,  since,  as  has  been  shown,  the  defect  was  in 
the  construction  of  that  over  wHich  the  defendant  did  have  control 
and  for  which  it  was  responsible,  and  since  the  slide  was  not  caused 
by  the  act  of  God,  in  any  admissible  sense  of  that  phrase.  More- 
over, if  these  distinctions  were  sound,  still,  as  a  matter  of  correct 
practice,  the  modification  should  have  been  made.  The  law  is  that 
the  plaintiff  must  show  negligence  in  the  defendant.  This  is  done 
prima  facie  by  showing,  if  the  plaintiff  be  a  passenger,  that  the 
accident  occurred.  If  that  accident  was  in  fact  the  result.of  causes 
beyond  the  defendant's  responsibility,  or  of  the  act  of  God,  it  is  still 
none  the  less  true  that  the  plaintiff  has  made  out  his  prima  facie 
case.  When  he  proves  the  occurrence  of  the  accident,  the  defendant 
must  answer  that  case  from  all  the  circumstances  of  the  exculpation, 
whether  disclosed  by  one  party  or  the  other.  They  are  its  matter  of 
defense."  So  that  it  will  be  seen  that  the  court  in  that  case  went 
further  than  it  is  necessary  to  go  here,  because  the  fact  is  undis- 
puted in  this'  case  that  the  accident  was  caused  by  appliances  over 
which  the  appellant  had  absolute  control. 
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This  broad  announcement,  however,  has  been  somewhat  modified 
by  this  court  in  Hawkins  v.  Front  Street  Cable  R'y  Co.,  3  Wash. 
St.  592,  10  Am.  Neg.  Cas.  397,  28  Pac.  Rep.  102 1,  i6  L.  R.  A.  808, 
28  Am.  St.  Rep.  y2,  where  it  was  held  that  the  statement  that,  where 
a  passenger  was  being  carried  on  a  train  and  was  injured  without 
fault  of  his  own,  there  was  legal  presumption  of  negligence,  casting 
upon  the  carrier  the  burden  of  disproving  it,  was  too  broad.  But 
that  was  upon  the  express  ground  that  the  nature  of  the  accident 
was  not  such  as  to  warrant  saying  anything  about  the  machinery ; 
the  case  being  an  accident  caused  to  the  passenger  while  occupying 
a  seat  upon  the  dummy  car  of  a  cable  railway,  by  reason  of  a  col- 
lision between  the  dummy  and  a  wagon  which  was  on  the  track. 
But  the  rule  announced  in  Federal  Street,  etc.,  R'y  Co.  v,  Gib- 
son, 96  Pa.  St.  83,  10  Am.  Neg.  Cas.  106,  was  indorsed  in  that  case, 
as  being  the  proper  rule,  and  there  it  was  said :  "  It  is  true,  in  many 
cases,  the  mere  fact  of  injury  to  a  passenger  raises  the  presumption 
of  want  of  care  on  the  part  of  the  railroad  company.  Such  is  the 
case  when  the  injury  results  from  defective  track,  cars,  machinery, 
or  motive  power."  The  whole  case  conclusively  shows  that  there 
was  no  attempt  to  disturb  the  well-settled  rule  that,  where  the 
accident  was  caused  by  machinery  or  equipment  over  which  the 
carrier  had  absolute  control,  the  presumption  of  negligence  on  the 
part  of  the  carrier  would  attach.  And  no  further  modification  was 
intended  by  this  court  in  Allen  v.  Northern  Pacific  R'y  Co.,  supra. 
The  court  there  quoted  approvingly  from  Elliott  on  Railroads, 
sec.  1644,  which  is  as  follows :  "  It  is  therefore  too  broad  a  state- 
ment of  the  rule  to  say  that  in  all  cases  a  presumption  of  negligence 
on  the  part  of  the  carrier  arises  from  the  mere  happening  of  the 
accident  or  an  injury  to  a  passenger,  regardless  of  the  circumstances 
and  nature  of  the  accident.  The  true  rule  would  seem  to  be  that, 
when  the  injury  and  circumstances  attending  it  are  so  unusual  and 
of  such  a  nature  that  it  could  not  well  have  happened  without  the 
company  being  negligent,  or  when  it  is  caused  by  something  con- 
nected'with  the  equipment  or  operation  of  the  road  over  which  the 
company  has  entire  control,  without  contributory  negligence  on  the 
part  of  the  passenger,  a  presumption  of  negligence  on  the  part  of  the 
company  usually  arises  from  proof  of  such  facts,  in  the  absence  of 
anything  to  the  contrary,  and  the  burden  is  then  cast  upon  the  com- 
pany to  show  that  its  negligence  did  not  cause  the  injury."  It  would 
seem  that  this  case  falls  squarely  within  the  announcement  there 
made.  The  accident  was  unquestionably  caused  by  something  in 
connection  with  the  equipment  or  operation  of  the  road  over  which 
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the  company  had  entire  control,  and  it  is  not  contended  that  there 
was  contributory  negligence  on  the  part  of  the  passenger.  It  fol- 
lows, then,  from  the  announcement  of  Mr.  Elliott  quoted,  and  which 
is  also  cited  by  the  appellant  in  this  case,  that  the  presumption  of 
negligence  on  the  part  of  the  company  arises  from  such  facts,  and 
this  is  all  that  is  stated  by  the  instruction  complained  of.  The  modi- 
fication in  all  the  cases  mentioned  is  simply  to  the  extent  that  it  is  not 
sufficient  to  make  the  bare  allegation  that  the  plaintiff  was  a  passen- 
ger on  the  defendant's  cars  and  that  an  accident  occurred  by  reason 
of  which  he  was  injured,  or  to  rely  upon  such  proof,  or  to  give  such 
an  instruction,  because  manifestly  many  accidents  might  occur  to  a 
passenger  on  a  train  the  cause  of  which  could  not  to  any  extent  be 
attributed  to  the  negligence  of  the  carrier. 

This  question  has  again  lately  been  before  this  court,  and  the 
authorities  generally  reviewed,  in  the  case  of  Williams  v,  Spokane 
Falls  &  Northern  R'y  Co.,  80  Pac.  Rep.  iioi,  where  it  was  held  that 
evidence  that  the  injury  of  a  passenger  was  connected  with  the 
operation  of  a  railroad  makes  it  a  prima  facie  case  of  negligence, 
devolving  on  the  carrier  the  duty  of  overcoming  the  presumption. 
And  the  distinction  was  shown  there  between  instructions  which 
were  absolutely  unlimited  in  their  scope,  and  which  might  lead  the 
jury  to  believe  that  even  the  proof  of  an  accident  caused  by  some 
agency  which  was  not  connected  with  the  operation  of  the  road 
would  make  a  prima  facie  case  of  negligence  on  the  part  of  the 
carrier,  and  an  instruction  which  applied  to  accidents  occurrini^  by 
reason  of  something  connected  entirely  with  the  operation  of  the 
road,  citing  Thompson's  Commentaries  on  the  Law  of  Negligence, 
vol.  3,  sec.  2754,  where  these  distinctions  are  plainly  set  forth.  It  is 
true  that  this  case  is  now  pending  in  this  court  on  a  petition  for 
rehearing,  but  the  petition  does  not  raise  any  of  the  questions  in- 
volved in  the  case  at  bar.  We  think  that,  if  the  doctrine  of  res  ipsa 
loquitur  could  be  applied  in  any  case  of  accident  between  a  passenger 
and  a  common  carrier,  it  would  naturally  apply  in  this  case. 

The  appellant,  however,  insists  that,  even  if  under  the  general 
rule  it  should  apply,  it  cannot  apply  under  the  circumstances  of  this 
case,  because  the  respondent  was  not  relying  upon  the  operation  of 
the  car  by  the  appellant,  and  was  therefore  not  a  passive  recipient ; 
and  the  presumption  of  negligence  could  not  obtain  because  he  acted 
himself  and  to  a  certain  extent  took  the  matter  into  his  own  hands 
by  jumping  from  the  car ;  and  some  cases  are  cited  in  support  of  this 
contention.  We  think,  upon  an  examination  of  the  cases,  that  they 
do  not  in  any  manner  sustain  appellant's  contention,  and  that,  when 
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it  is  conceded,  as  it  must  be  from  an  examination  of  the  testimony 
in  this  case,  that  the  plaintiff  was  warranted  in  retreating  from  the 
peril  which  threatened  him,  and  when  in  fact  he  would  have  been 
guilty  of  contributory  negligence  if  he  had  not  attempted  to  save 
himself  by  retreating,  there  is  no  equitable  rule  which  could  deprive 
him,  by  reason  of  such  cautionary  action  on  his  part,  from  pleading 
negligence  on  the  part  of  the  carrier. 

It  is  further  earnestly  contended  by  the  appellant  that,  in  any 
event,  it  was  shown  by  the  appellant  that  there  was  no  negligence 
on  the  part  of  the  carrier,  and  that  the  court  should  have  sustained 
the  challenge  as  to  the  legal  sufficiency  of  the  evidence.  An  ex- 
amination of  this  testimony  satisfies  us  that  it  was  not  proven  that 
the  cause  of  the  blowout  of  the  controller  was  beyond  appellant's 
control.  It  was  simply  shown  by  the  witnesses  who  testified  that 
they  did  not  know  what  the  cause  was,  and  that  sometimes  a  blow- 
out would  occur  and  the  cause  could  not  be  ascertained.  But,  out- 
side of  this,  there  was  testimony  offered  by  the  respondent  showing 
different  causes  for  the  explosion  which  might  have  been  controlled 
and  remedied  by  the  appellant,  and  under  the  testimony  it  was  a 
question  for  the  jury  to  determine  whether  the  appellant  rebutted 
the  presumption  of  negligence  which,  under  the  law,  attached  to  it 
by  reason  of  the  accident  occurring. 

This  question  having  been  submitted  to  the  jury  under  proper  in- 
structions, we  are  unable  to  find  any  error  in  the  record,  and  the 
judgment  is  affirmed. 

Mount,  Ch.  J.,  and  Rudkin,  Fullerton,  Hadley,  Crow,  and 
Root,  JJ.,  concur. 


ANDERSON  V.  COLUMBIA   IMPROVEMENT  CO. 

Supreme  Court,  Washington,  December,  1905. 


MASTER  AND  SERVANT  — RISK  OF  EMPLOYMENT  — EMPLOYEE 
CUTTING  DOWN  TREE,  INJURED  BY  ITS  FALL.  — An  employer 
was  not  liable  to  an  employee  who  was  injured  while  cutting  down  a  tree 
by  its  falling  against  another  tree  and  breaking  the  branches  thereof  that 
fell  on  him,  though  no  warning  that  there  was  danger  had  been  given 
him  and  he  had  no  experience  in  the  work. 

Appeal  from  Superior  Court,  Pierce  County. 

Action  by  Sam  Anderson  against  the  Columbia  Improvement 
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Company  and  another.    There  was  a  judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

GovNOR  Teats,  for  appellant. 

Harvey  L.  Johnson  and  F.  S.  Blattner,  for  respondents. 

Mount,  Ch.  J.  —  Action  for  personal  injuries.  At  the  trial  of  the 
case,  when  the  plaintiff  had  introduced  all  his  evidence,  the  lower 
court  directed  a  verdict  on  motion  of  the  defendants.  Plaintiff 
appeals. 

The  facts  are  substantially  as  follows:  During  the  summer  of 
1903  the  respondents  were  constructing  an  electric  power  and  light 
transmission  line  in  Pierce  county.  About  the  ist  of  July,  appellant 
was  employed  as  a  common  laborer  in  clearing  the  right  of  way  of 
logs,  brush,  and  timber  along  respondents'  line.  Appellant  came  to 
this  country  from  Norway  in  June  of  1903.  At  the  time  he  was 
employed  by  respondents,  he  was  unable  to  speak  the  English  lan- 
guage. A  countryman  who  was  a  friend  and  engaged  in  the  same 
employment  with  appellant,  obtained  work  for  appellant,  and  told 
him  what  he  was  to  do.  After  the  appellant  had  been  employed  for 
about  a  month  rolling  logs,  piling  brush,  digging  holes  for  poles,  and 
assisting  to  set  the  poles,  he  was  sent  with  a  fellow-laborer  to 
cut  brush  and  small  trees  upon  the  right  of  way.  He  had  been 
engaged  at  this  work  for  about  a  week,  when  he  and  his  associate 
cut  down  a  fir  tree,  about  one  foot  in  diameter  at  the  base  and 
about  130  feet  tall.  This  tree  was  dead  and  contained  no  limbs. 
When  it  was  cut  off  at  the  base,  it  fell  against  another  tree  stand- 
ing near  by,  and  a  limb  was  broken,  which  fell  upon  appellant, 
severely  injuring  his  arm.  No  instructions  had  been  given  appellant 
as  to  the  danger  connected  with  such  work.  The  complaint  alleged 
that  the  work  was  dangerous,  and  that  respondents  were  neg- 
ligent in  not  informing  appellant  thereof.  The  answer  pleaded 
contributory  negligence  and  assumption  of  risk.  Appellant  testified 
that  at  the  time  he  was  injured  he  was  looking  at  the  bottom  of 
the  tree  which  was  falling,  and  not  at  the  top,  and  for  that  reason 
did  not  see  the  limb  which  struck  him. 

Appellant  invokes  the  rule,  laid  down  in  numerous  authorities, 
to  the  effect  that  "  the  master  is  prima  facie  bound  to  instruct  a 
servant  as  to  all  risks  which  are  abnormal  or  extraordinary,  and 
at  the  same  time  of  such  a  kind  that  the  servant  cannot  be  held 
chargeable  with  an  adequate  comprehension  of  their  nature  and 
extent,  or  of  the  proper  means  by  which  to  safeguard  himself."  i 
Labatt,  Master  &  Servant,  sec.  240;  4  Thompson,  Commentaries 
on  Law  of  Negligence,  sec.  4055;  Wood,  Master  &  Servant  (2d 
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ed.),  sec.  354.  There  can  be  no  doubt  but  that  this  rule  is  correct, 
but  it  has  no  appHcation  to  the  facts  of  this  case.  There  were  no 
abnormal  or  extraordinary  risks  or  dangers  about  the  work  which 
the  appellant  was  doing  which  risk  was  not  as  open  and  compre- 
hensible to  appellant  as  to  respondents.  While  the  servant  was 
a  foreigner,  unable  to  speak  the  English  language,  and  while  he 
had  had  no  previous  experience  in  cutting  down  trees  the  size  of 
the  one  which  caused  the  injury,  he  was  a  young  man  about 
twenty  years  of  age,  possessed  of  at  least  ordinary  intelligence  and  a 
fair  education,  which  he  received  in  the  old  country,  and  he  must 
have  known  that,  when  he  cut  down  a  tree  130  feet  long  and  one  foot 
in  diameter  at  the  base,  it  might  fall  upon  him,  and  that  such 
tree  was  liable  to  break  limbs  in  its  descent  against  other  trees 
standing  near  by,  and  that  these  limbs  would  injure  him,  if  he 
stood  under  them.  Under  such  surroundings  he  must  appreciate 
the  dangers  without  being  specially  informed  thereof.  4  Thomp- 
son, Commentaries  on  Law  of  Negligence,  sec.  4061.  Such  dangers 
are  necessarily  incident  to  his  employment.  They  are  open  and 
obvious  to  ordinary  inspection.  They  are  made  by  the  progress  of 
the  work,  and  the  master  is  not  required  to  stand  by  and  inform 
him  of  things  which  he  may  see  by  merely  glancing  or  using  ordi- 
nary care  for  his  own  safety.  The  injury  in  this  case  clearly 
resulted  from  one  .of  the  ordinary  and  open  risks  of  his  employ- 
ment.   He  therefore  assumed  the  risk,  and  the  master  is  not  liable. 

The  judgment  is  affirmed. 

Dunbar,  Root,  Crow,  Rudkin,  Fullerton,  and  Hadley,  JJ., 
concur. 

WHELAN  V.  WASHINGTON  LUMBER  CO. 

Supreme  Court,  Washington,  December,  1905. 


MASTER  AND  SERVANT  —  FAILURE  OF  MASTER  TO  COMPLY 
WITH  STATUTE  A  RISK  NOT  ASSUMED  BY  EMPLOYEE.— 
Laws  of  1903,  c.  37,  requiring  a  person  or  corporation  operating  a  factory 
to  provide  and  maintain  proper  belt  shifters  or  other  mechanical  con- 
trivances for  throwing  on  or  off  belts  or  pulleys,  when  not  complied  with 
is  negligence  per  se  and  the  statute  could  not  be  waived  by  an  employee 
nor  the  risk  of  the  danger  consequent  upon  such  neglect  assumed  by  him. 

DAMAGES.  —  Where  it  appeared  that  the  employee's  ankle  joint  was  badly 
injured;  that  pieces  of  bone  were  extracted  with  a  discharging  sore,  and 
that  the  foot  was  stiff,  an  award  of  $6,000  damages  was  not  excessive. 
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Appeal  from  Superior  Court,  Pierce  County. 

Action  by  Lawrence  Whelan  against  the  Washington  Lumber 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Aihrmed, 

James  M.  Ashton  and  W.  H.  Hayden,  for  appellant. 

GovNOR  Teats,  for  respondent. 

Hadley,  J.  —  This  is  an  action  to  recover  damages  for  personal 
injuries.  Plaintiff  was,  at  the  time  he  received  his  injuries,  in 
the  employ  of  the  defendant,  and  his  duties  were  those  of  attend- 
ing to  a  cutoff  saw.  The  saw  was  operated  by  means  of  a  belt 
extending  upward  from  a  pulley  attached  to  the  saw;  the  belt 
being  also  connected  with  a  pulley  above.  The  latter  pulley  was 
run  by  means  of  another  to  which  was  attached  a  power  belt  connect* 
ing  with  the  main  shaft  which  was  propelled  by  steam  power  in  the 
mill.  The  belt  at  the  saw  had  become  unlaced  and  was  liable  to 
be  caught  so  as  to  cause  injury  to  the  plaintiff.  No  belt  shifters 
were  provided,  and  this  belt  could  not  be  repaired  without  stopping 
the  entire  mill  or  removing  the  power  belt  above.  Plaintiff  noti- 
fied the  head  sawyer  of  the  situation,  and  the  latter  caused  the 
mill  to  be  stopped.  About  this  time  the  foreman  appeared,  and 
the  plaintiff  testified  that  the  foreman  then  ordered  him  to  go  up 
and  remove  the  power  belt.  The  foreman  says  he  told  him  to 
remove  the  saw  belt.  The  plaintiff  is  corroborated  by  another 
witness  who  says  he  heard  the  order,  and  that  he  and  the  fore- 
man stood  together  and  watched  plaintiff  while  the  latter  was 
attempting  to  remove  the  power  belt.  Plaintiff  ascended  a  ladder 
and  stood  upon  a  plank  above  for  the  purpose  of  reaching  the 
power  belt.  He  descended  to  get  a  stick  to  assist  in  the  removal 
and  then  returned  to  the  position  above.  Meantime  the  mill  was 
started  by  direction  of  the  foreman,  and  plaintiff  says  it  was  run- 
ning at  about  half  its  ordinary  speed.  He  says  he  understood 
that  it  was  thus  started  and  run  at  the  reduced  rate  of  speed 
for  the  purpose  of  assisting  him  in  the  removal  of  the  belt,  as 
some  motion  was  necessary  in  order  to  effect  the  removal.  While 
attempting  to  remove  it  by  the  aid  of  the  stick,  he  was  caught 
and  injured.  He  alleges  in  his  complaint  that  the  defendant  was 
negligent  in  not  providing  a  proper  belt  shifter  or  other  mechani- 
cal contrivance  for  the  removal  of  the  belt.  The  answer  alleges 
that  the  plaintiff  assumed  the  risk  of  the  danger,  and  that  his 
injuries  were  due  to  his  contributory  negligence.  A  trial  was  had 
before  a  jury,  and  a  verdict  was  returned  for  plaintiff.  From  a 
judgment  entered  upon  that  verdict,  the  defendant  is  prosecuting 
this  appeal. 
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A  large  part  of  appellant's  brief  is  devoted  to  a  discussion  of 
its  contention  that  the  court  erred  in  not  holding  as  a  matter  of 
law  that  respondent  assumed  the  risk  of  the  danger.  Section  i, 
of  chapter  37,  p.  40,  of  the  Laws  of  1903,  provides  as  follows: 
"  That  any  person,  corporation  or  association,  operating  a  factory, 
mill  or  workshop  where  machinery  is  used,  shall  provide  and  main- 
tain in  use  proper  belt  shifters  or  other  mechanical  contrivances 
for  the  purpose  of  throwing  on  or  off  belts  on  pulleys.  *  *  *  " 
Respondent  alleges  negligence  of  appellant  in  not  complying  with 
the  requirements  of  the  statute.  Appellant  argues  that,  inasmuch 
as  respondent  had  full  knowledge  of  the  situation,  he  waived  the 
requirements  of  the  statute  and  assumed  the  risk  of  the  danger.  Since 
appellant's  brief  was  written,  the  case  of  Hall  v.  West  &  Slade 
Mill  Co.,  (Wash.)  81  Pac.  Rep.  915,  was  decided.  In  that  case  it 
was  held  that  the  provisions  of  the  statute  above  cited  cannot  be 
waived  by  an  employee.  A  similar  holding  with  reference  to  another 
statute  of  like  effect  was  made  in  Green  v.  Western  American  G)., 
30  Wash.  St.  87,  70  Pac.  Rep.  310.  It  is  unnecessary  at  this  time 
to  review  the  arguments  of  those  cases,  for  the  reason  that  we 
regard  the  question  now  raised  by  appellant  as  settled  against 
its  contention.  Under  the  above  decisions,  it  was  negligence  per  se 
for  defendant  to  fail  to  maintain  proper  belt  shifters,  and  re- 
spondent could  not  waive  the  statute  and  assume  the  risk  of  the 
danger  consequent  upon  such  neglect. 

It  is  further  contended  that,  notwithstanding  the  statute,  if  a 
belt  shifter  was  not  necessary  or  practicable,  then  respondent 
assumed  the  risk,  and  that  it  should  have  been  left  to  the  jury 
to  say  whether  it  was  necessary  or  practicable  to  provide  such  a 
device  at  the  place  in  question.  The  Legislature  has  left  little  room 
in  the  premises  for  the  exercise  of  discretion  of  mill  operators, 
or  of  judgment  on  the  part  of  juries.  The  statute  was  mani- 
festly intended  for  the  protection  of  life  and  to  prevent  the  mangling 
of  human  bodies.  To  that  end  the  Legislature  sought  to  make 
the  protection  as  complete  as  such  devices  can  make  it.  It  did 
not  say  that  belt  shifters  shall  be  maintained  where  necessary, 
and  leave  mill  operators  and  juries  to  say  when  the  necessity 
exists.  The  term  "  proper  belt  shifters,"  as  used  in  the  statutory 
connection,  does  not  merely  mean  belt  shifters  in  proper  or  neces- 
sary places,  but  rather  sufficient  "  belt  shifters  or  other  mechanical 
contrivances  "  to  effect  the  "  throwing  on  or  off  belts  on  pulleys." 
There  is  no  classification  of  pulleys  or  places  as  to  the  matter  of 
necessity  or  practicability;  and  it  was  the  manifest  theory  of  the 
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lawmakers  that,  when  belts  have  been  placed  upon  any  pulleys  Tor 
the  purpose  of  operating  machinery,  the  necessity  for  removing^ 
and  replacing  them  will  at  some  time  arise;. and  that,  in  order  to 
guard  against  danger  from  an  attempt  to  shift  them  while  in  opera- 
tion, some  effective  contrivance  must  be  maintained  for  that  pur- 
pose.    It  certainly  must  be  conceded  that  the  contrivances  must 
be  maintained  at  all  places  where  belts  are  shifted  while  in  opera- 
tion, in  order  to  exempt  the  mill  owner  from  the  charge  of  negli- 
gence.   The  shifting  of  some  belts  while  the  machinery  moves  may 
seldom  occur,  but  it  is  upon  those  rare  occasions  that  the  pro- 
tection is  needed.    We  are  not  now  prepared  to  say  that  occasion 
may  never  arise  when  a  question  of  this  character  may  be  proper 
for  a  jury,  although  it  seems  to  us  that,  under  this  statute,  such 
occasions  must  be  very  rare.    To  open  the  way  for  controversies 
as  to  whether  the  protection  designated  by  the  statute  is  or   is 
not  necessary  or  practicable  in  given  places  would  lead  to  much 
litigation  which  might  result  in  the  nullification  of  the  very  purpose 
of  the  statute.    Such  statutes  are  mandatory,  and  it  is  not  for  the 
mill  owners  or  juries  to  say  whether  the  requirements  are  wise  or 
necessary.     Passing  upon  a  similar  principle,  the  Supreme  Court 
of  Montana,  in  State  v.  Anaconda  Copper  Mining  Co.,  59  Pac. 
Rep.  854,  said :    "  The  contention  that  the  court  erred  in  excluding 
evidence  offered  to  show  that  the  devices  or  cages  required  by  the 
amended  law  would  be  dangerous,  and  apt  to  result  in  accidents, 
must  fall  also*    The  text  of  the  law  discloses  a  measure  designed 
to  guard  against  the  dangers  incident  to  lowering  and  elevating  men 
in  deep  mining  shafts.  Whether  the  cased-in  cage  and  its  appliances 
is  the  best  or  wisest  method  was  a  question  for  the  Legislature 
to  decide."    But  what  may  have  been  appellant's  absolute  right  in 
this  regard,  in  the  case  before  us,  we  need  not  determine,  since  we 
think  the  question  was  actually  submitted  to  and  passed  upon  by  the 
jury  to  such  an  extent  that,  even  under  appellant's  contention, 
its  rights  in  the  premises  were  not  prejudiced.    There  was  before 
the  jury  evidence  of  millwrights  that  belt-shifting  devices  could 
have  been  effectively  maintained   and   operated   at   the  place   in 
question,  and  there  was  also  the  evidence  of  others  that  they  could 
not.     The  issue   was  therefore   squarely  made   in   the   evidence, 
although  it  was  not  raised  by  appellant's  answer  to  the  complaint, 
and  was  not  within  the  pleadings.    The  court  instructed  the  jury 
as  follows:     "While  the  law  commands  the  performance  of  the 
duty  I  have  named,  it  does  not  require  or  compel  the  performance 
of  an  impossible  or  impracticable  and  useless  thing.     If  you  find 
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from  a  fair  preponderance  of  the  evidence  that  proper  belt  shifters 
or  other  mechanical  contrivances  could  have  been  provided  and 
maintained  without  a  substantial  interference  with  the  use  and 
operation  of  the  machinery,  and  that  no  such  proper  belt  shifters 
were  provided  and  maintained,  and  that  the  failure  to  so  provide 
and  maintain  them  was  the  proximate  cause  of  the  injury  com- 
plained of,  then  you  should  find  for  the  plaintiff,  unless  you  should 
further  find  from  a  fair  preponderance  of  the  evidence  that  plain- 
tiff in  any  wise  contributed  to  his  own  injury  by  carelessness, 
negligence,  or  recklessness."  Under  the  evidence  admitted,  and 
under  the  above  instruction,  the  appellant  undoubtedly  had  the 
benefit  of  a  finding  by  the  jury  upon  the  subject.  The  jury  must 
have  found  under  the  evidence,  and  under  that  instruction,  that 
proper  belt  shifters  could  have  been  practicably  provided  and 
maintained.  We  think  the  question  of  contributory  negligence 
was,  under  the  circumstances,  properly  submitted  to  the  jury,  and 
that  it  was  submitted  under  proper  instructions. 

It  is  insisted  that  the- verdict  was  excessive.  It  was  in  the  sum 
of  $6,000.  Respondent's  injury  was  in  the  bones  of  the  ankle 
joint.  He  was  long  in  the  hospital  under  treatment.  Pieces  of 
bone  were  extracted  at  the  joint,  and  a  discharging  sore  con- 
tinued up  to  the  time  of  the  trial..  At  the  ankle  joint  where  the  bone 
was  removed,  a  hole  or  depression  exists,  about  one  and  one-half 
by  two  inches  in  dimension.  He  cannot  move  the  foot  The  joint 
is  stiff,  and  the  evidence  shows  that  permanent  anchylosis  has 
resulted.  Appellant  cites  Bailey  v.  Cascade  Timber  Co.,  35  Wash. 
St.  29s,  TJ  Pac.  Rep.  377,  as  authority  for  reducing  this  verdict. 
The  verdict  in  that  case  was  also  for  $6,000,  and  was,  by  direction  of 
this  court,  reduced  to  $4,000.  The  injury  there  consisted  of  a 
fracture  of  the  ulna  of  the  forearm,  and  a  dislocation  of  the  head  of 
the  radius.  The  turning  motion  of  the  forearm  was  to  some  extent 
limited,  and  at  the  elbow  the  arm  could  not  be  bent  to  the  full  extent. 
The  evidence  showed  that  Bailey  was  still  able  to  cut  wood,  and  that 
his  earning  capacity  was  not  greatly  lessened.  Moreover,  the 
trial  court  in  that  case,  in  its  order  denying  a  motion  for  new  trial, 
expressly  stated  that  the  amount  of  the  verdict  should  not  have 
been  in  excess  of  $4,000,  but  declined  to  require  a  remittance  from 
the  amount,  in  the  belief  that  it  lacked  the  power  to  do  so.  This 
court  held  that  it  had  such  power,  and  directed  that  it  should 
require  Bailey  to  remit  $2,000  or  submit  to  a  new  trial.  The 
record  discloses  no  such  finding  of  the  trial  court  in  this  case. 
The  denial  of  the  motion  for  new  trial,  which  expressly  raised 
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the  point,  shows  that,  in  the  opinion  of  that  court  who  saw^  and 
observed  respondent's  injury,  the  verdict  was  not  excessive.  We 
do  not  think  the  evidence  is  such  that  we  would  be  justified  in 
interfering  with  the  trial  court's  ruling  in  that  regard. 

The  judgment  is  affirmed. 

Mount,  Ch.  J.,  and  Dunbar,  J.,  concur.  Fullerton,  J.,  concurs 
in  the  result.  Rudkin,  Root,  and  Crow,  JJ.,  concur,  in  view  of  the 
decision  in  Hall  v.  West  &  Slade  Mill  Co.,  8i  Pac.  Rep.  915. 


HANSEN  V.  SEATTLE  LUMBER  CO. 

Supreme  Court,  Washington,  January,  ipo6.^ 


MASTER  AND  SERVANT  —  UNGUARDED  COGWHEELS  OF  MA- 
CHINERY IN  SAWMILL  CRUSHING  EMPLOYEE'S  HAND. — 
Where  it  appeared  that  the  plaintiff  was  employed  as  a  common  laborer 
in  defendant's  sawmill,  and  that  in  the  absence  of  the  operator  of  the 
live  rolls,  it  was  the  rule  of  the  mill  for  the  plaintiff  to  take  his  place, 
and  that  on  one  occasion,  while  the  plaintiff  was  thus  acting  as  operator, 
a  large  stick  of  wood  was  about  to  fall  from  the  rolls  and  the  plaintiff 
attempted  to  replace  it  and  it  being  over  a  pair  of  revolving  cogwheels 
that  plaintiff  did  not  see,  his  hand  was  caught  by  them  and  crushed,  the 
question  of  his  contributory  negligence  was  properly  left  to  the  jury,  and 
a  judgment  in  his  favor  was  affirmed. 

CHARGE  OF  COURT.  —  In  such  an  action  it  was  not  error  to  refuse  an 
instruction,  that  every  person  of  mature  years  and  ordinary  intelligence 
is  charged  with  knowledge  of  the  danger  that  cogwheels  in  operation 
will  crush  parts  of  the  human  body  coming  in  contact  with  them,  where 
the  court  charged  that  a  failure  of  one  working  around  dangerous  ma- 
chinery to  use  his  faculties  to  avoid  injury  would  amount  to  negligence, 
relieving  defendant. 

EVIDENCE  OF  OTHER  INJURIES  FROM  SAME  CAUSE.  —  Evidence 
of  the  happening  of  other  accidents  in  the  same  mill  on  the  same  cog- 
wheels of  which  complaint  had  been  made,  was  admissible  as  showing 
knowledge  of  the  employer  of  the  dangerous  condition  of  the  cogwheels. 

CHARGE  OF  COURT.  —  An  instruction  that  it  was  the  duty  of  the  defend- 
ant to  provide  appliances  necessary  to  the  safety  of  the  plaintiff  "so  far 
as  this  could  possibly  be  done,"  was  not  prejudicial  to  the  defendant  in 
view  of  the  fact  that  it  being  conceded  that  the  cog-wheels  were  un- 
guarded, in  violation  of  the  statute,  it  was  the  duty  of  the  court  to  instruct 
that  defendant  was  negligent  as  matter  of  law.. 

Appeal  from  Superior  Court,  King  County. 

Action  by  Hans  Hansen  Against  the  Seattle  Lumber  Company. 


J 
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There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Affirmed, 

G.  M.  Emory,  for  appellant. 

Martin  J.  Lund  and  Walter  S.  Fulton,  for  respondent. 

Mount,  Ch.  J.  —  On  July  8,  1904,  while  respondent  was  work- 
ing as  a  common  laborer  in  appellant's  sawmill,  he  caught  his  left 
hand  in  some  unprotected  cogwheels,  and  lost  the  second  and  third 
fingers  thereof.  His  hand  was  otherwise  crushed  and  injured. 
He  brought  this  action  for  damages,  alleging  negligence  of  appel- 
lant in  failing  to  guard  and  protect  the  cogwheels.  Appellant  in  its 
answer  denied  the  allegations  of  negligence,  and  pleaded  affirma- 
tively contributory  negligence  and  assumption  of  risk  on  the  part 
of  the  respondent.  The  cause  was  tried  to  the  court  and  a  jury, 
which  returned  a  verdict  in  favor  of  respondent  for  $2,500.  From 
a  judgment  rendered  on  the  verdict,  defendant  appeals. 

Appellant  argues,  first,  that  the  evidence  shows  that  the  re- 
spondent was  guilty  of  contributory  negligence  as  a  matter  of  law. 
Upon  this  point  the  evidence  shows  that  respondent  was  employed 
in  the  mill  as  second  man  behind  a  gang  edger  to  bear  away 
lumber ;  that  he  had  worked  at  this  employment  for  about  three  days. 
Under  the  rules  and  customs  of  the  mill,  when  the  first  man  behind 
the  edger  was  away,  it  became  the  duty  of  the  second  man  to 
move  up  to  the  place  of  the  first  man;  and,  when  the  man  whose 
duty  it  was  to  operate  the  live  rolls  by  means  of  levers  was  away,  it 
was  the  duty  of  the  first  man  behind  the  edger  to  take  his  place.  At 
the  time  of  the  injury  respondent  had  been  working  for  about  two 
hours  as  first  man  behind  the  edger.  The  man  controlling  the  live 
rolls  left  his  station  for  a  short  time  and  requested  respondent 
to  take  his  place.  Respondent  expressed  some  doubt  as  to  his 
ability  to  operate  the  rolls,  but  assumed  the  place.  Soon  after 
he  had  done  this,  he  saw  some  timbers  coming  along  the  rolls.  One 
of  the  sticks,  four  by  six  inches  in  size  and  ten  feet  in  length,  was 
about  to  fall  from  the  rolls.  Respondent  thereupon  stepped  over  to 
the  stick  and  attempted  to  replace  it  on  the  rolls.  The  stick  hap- 
pened to  lie  over  a  pair  of  revolving  cogwheels,  which  respondent 
did  not  see.  When  he  took  hold  of  the  stick  his  hand  was  caught 
in  the  cogwheels  and  crushed.  There  was  some  evidence  to  the 
effect  that,  when  respondent  expressed  doubt  as  to  his  ability  to 
operate  the  levers  which  controlled  the  rolls,  they  were  stopped,  and 
that  respondent  thereupon  started  them  again.  This,  however,  was 
disputed  by  respondent.  The  evidence  shows  that  it  was  the  duty 
of  the  respondent  to  perform  the  act  he  was  performing  when  he 
Vol.  XIX  — 38 
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was  injured.  Usually  the  question  of  contributory  negligence  is  a 
question  for  the  jury,  and  it  is  only  in  rare  cases,  and  where  there 
is  no  question  of  fact,  or  the  evidence  is  undisputed,  that  the  ques- 
tion becomes  one  of  law  for  the  court.  McQuillan  v,  Seattle,  lo 
Wash.  464,  38  Pac.  Rep.  11 19,  45  Am.  St.  Rep.  799;  Christiansen 
f.  Bridge  Company,  27  Wash.  582,  68  Pac.  Rep.  191 ;  Jordan  v. 
Seattle,  26  Wash.  61,  66  Pac.  Rep.  114.  Under  the  facts  as  testified 
to  by  the  respondent,  and  as  above  stated,  we  are  clearly  of  the 
opinion  that  this  question  was  one  for  the  jury. 

Appellant  next  complains  that  the  court  refused  to  instruct  the 
jur>',  in  substance,  that  every  person  of  mature  years  and  ordi- 
nary intelligence  is  charged  by  law  >yith  knowledge  of  the  danger 
that  cogwheels  in  operation  will  crush  parts  of  the  human  body 
coming  in  contact  with  them,  and  instead  thereof  instructed  the 
jury  as  follows:  "  You  are  instructed  that  mere  knowledge  on  the 
part  of  plaintiff  that  the  cogwheels  were  uncovered  is  not,  as  a 
matter  of  law,  sufficient  to  have  charged  the  plaintiff  with  ah 
assumption  of  the  risk,  but  such  knowledge  must  have  conveyed 
to  the  plaintiff  the  danger  that  was  likely  to  result  to  him  from 
the  uncovered  condition  of  the  cogwheels.  Upon  an  examination 
of  the  instructions,  we  find  that  the  court  fully  instructed  the  jury 
as  to  the  duty  of  the  plaintiff  in  working  around  dangerous  machin- 
ery. For  example,  the  court  charged  the  jury  as  follows :  "  I 
charge  you  that  it  is  the  duty  of  one  working  around  dangerous 
machinery  to  use  his  senses  and  faculties  to  a  reasonable  degree, 
with  a  view  to  avoiding  injury  to  himself,  and  that  failure  to  use 
his  senses  and  faculties  to  any  degree  at  all  while  working  in 
the  vicinity  of  an  open,  visible,  and  exposed  cogwheel  would,  as  a 
matter  of  law,  amount  to  such  negligence  on  his  part  as  to  relieve 
the  defendant  from  liability,  provided  such  carelessness  on  the 
plaintiff's  part  directly  caused  or  helped  to  cause  his  injury.  If  you 
believe  that  the  cogwheel  was  open,  unguarded,  and  plainly  visible, 
at  or  before  the  time  of  plaintiff's  injury,  and  that  the  plaintiff 
in  the  ordinary  careful  use  of  his  powers  of  observation  saw  or  ought 
to  have  seen  it,  and  yet  approached  it  and  placed  his  hand  on  a 
board  so  close  to  the  cogwheel  that  his  hand  was  drawn  into  it, 
without  looking  or  watching  or  thinking  of  the  danger  of  coming" 
in  contact  with  it,  and  his  failure  to  look,  watch  for,  or  think  about 
the  danger  was  the  partial  or  total  cause  of  his  injury,  then  I 
charge  you  that  he  would  be  guilty  of  contributory  negligence  and 
could  not  recover  a  verdict  in  this  action."  And  several  other 
instructions  were  given  to  the  same  effect.    The  court  then  gave 
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the  following:  "The  plaintiff  in  this  case  is  chargeable  with  the 
knowledge  that  a  cogwheel  in  operation  would  crush  his  hand  if  it 
came  in  contact  with  the  cog,  provided  you  find  that  he  was  aware, 
if  ordinarily  careful,  or,  if  ordinarily  careful,  ought  to  have  been 
aware,  of  their  existence."  These  instructions  are  as  favorable  to 
the  appellant  as  could  have  been  given  under  the  rule  in  Hall  v. 
West  &  Slade  Mill  Co.,  (Wash.)  8i  Pac.  Rep.  915. 

Appellant  next  contends  that  the  court  erred  in  receiving  evidence 
of  two  witnesses,  who  testified  that  other  accidents  had  happened 
in  the  same  mill  upon  these  same  cogwheels,  and  others  simi- 
larly situated,  prior  to  the  time  of  the  injury  complained  of  in 
this  case.  This  evidence  was  introduced  and  admitted  for  the 
avowed  purpose  of  showing  the  defective  and  dangerous  condition 
of  the  cogwheels,  and  that  appellant  knew  thereof.  We  think  it  was 
admissible  for  that  purpose ;  especially,  in  view  of  the  fact  that  the 
complaint  alleged  that,  prior  to  the  time  of  the  accident,  the  cog- 
wheels were  left  open,  exposed,  and  unprotected,  and  that  appellant 
knew  of  the  dangerous  condition  of  said  cogs,  which  allegations  were 
denied  by  the  answer.  Smith  v,  Seattle,  33  Wash.  481,  484,  74  Pac. 
Rep.  674;  Stock  V.  Le  Boutiller,  (City  Ct.  N.  Y.)  41  N.  Y.  Supp. 
649;  Morse  v.  Railway  Company,  (Minn.)  16  N.  W.  Rep.  358. 
Appellant  relies  upon  the  cases  of  Christensen  v.  Trunk  Line,  6 
Wash.  75,  32  Pac.  Rep.  1018,  and  Atherton  v,  Tacoma  Railway 
Co.,  30  Wash.  395,  71  Pac.  Rep.  39,  where  evidence  to  the  effect  that 
motormen  had  run  cars  at  a  high  rate  of  speed  on  other  occasions 
was  held  inadmissible,  because  this  issue  was  a  collateral  and 
immaterial  issue.  In  the  case  before  us  the  condition  of  the  cog- 
wheels did  not  depend  upon  the  will  of  the  respondent,  or  the  men 
who  had  charge  of  the  operation  of  the  machine.  The  condition  was 
of  a  fixed  and  permanent  character,  made  so  by  the  will  of  the 
appellant.  The  fact  that  these  same  cogwheels,  and  others  near  by 
in  the  same  condition,  had  injured  other  employees  was  notice  of 
the  dangerous  condition  of  the  wheels.  This  appears  to  distinguish 
this  case  from  the  ones  cited  by  appellant,  where  the  condition  was 
not  a  fixed  condition,  but- depended  entirely  upon  some  act  of  the 
operator  which  may  not  have  been  known  to  the  railway  company. 

Appellant  next  contends  that  the  court  erred  in  giving  the  follow- 
ing ^instruction :  "You  are  instructed  that  it  is  the  duty  of  the 
defendant  to  use  all  reasonable  care  and  forethought  to  provide 
appliances  necessary  to  the  safety  of  the  plaintiff,  and  such  appli- 
ances as  would  avoid  injury  to  its  employees,  so  far  as  this  could 
possibly  be  done,  and  while  it  is  true  that  the  plaintiff  was  required 
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to  use  his  faculties  for  his  own  preservation,  yet  he  was  not  re- 
quired to  make  a  minute  examination  to  discover  whether  the 
defendant  had  discharged  his  duty  towards  him  as  hereinbefore 
stated."  It  is  insisted  by  appellant  that  the  words  "  so  far  as  this 
could  possibly  be  done/'  as  used  in  this  instruction,  make  the  ap- 
pellant an  insurer  of  the  life  and  limbs  of  its  employees.  The  statute 
in  force  at  the  time  of  the  injury  to  respondent  required  the  appel- 
lant to  maintain  in  use  proper  safeguards  for  all  cogs,  and  pro- 
hibited the  use  of  such  machines  not  properly  guarded.  Laws  1903, 
p.  40,  c.  37,  sec.  I.  We  have  recently  passed  upon  the  effect  of 
this  statute  in  Whelan  v.  Washington  Lumber  Co.,  19  Am.  Neg. 
Rep.  587,  83  Pac.  Rep.  98,  and  Hoveland  v.  Shipping  Company, 
82  Pac.  Rep.  1090,  where  we  held  that  it  was  the  positive  duty 
of  mill  companies,  or  operators  of  such  machines,  to  properly  guard 
them  as  required  by  the  statute,  and  that  the  term  "  proper  guard  " 
means  a  sufficient  guard.  In  view  of  the  fact  that  it  was  con- 
ceded in  this  case  that  there  was  no  guard  over  the  cogwheels 
on  which  respondent  was  injured,  it  became  the  duty  of  the  court, 
under  the  rule  as  announced  in  the  two  cases  last  above  cited,  to 
instruct  the  jury  that  appellant  was  negligent  as  a  matter  of  law 
in  using  the  machine  without  guards,  and  permitting  respondent 
to  work  around  the  machine  with  the  cogs  exposed.  It  follows, 
therefore,  that  the  instruction  above  quoted  was  not  prejudicial  to 
the  appellant,  even  if  it  is  erroneous. 

Finding  no  prejudicial  error  in  the  record,  the  judgment  is 
affirmed. 

Root,  Crow,  Dunbar,  Hadley,  and  Fullerton,  JJ.,  concur. 


COOK  V,  STIMSON  MILL  CO. 

Supreme  Court,  Washington,  January,  igo6. 


RAILROADS  —  MASTER  AND  SERVANT  —  FIREMAN  INJURED  IN 
DERAILMENT  CAUSED  BY  ACT  OF  ENGINEER  OF  LOGGING 
TRAIN.  —  Where  a  fireman  on  the  locomotive  that  was  drawing  a  logging 
train  saw  some  cattle  on  the  track  and  blew  the  whistle,  and  by  the  time 
the  engineer  saw  the  cattle  the  train  was  within  a  rail's  length  of  tfiem, 
and  believing  that  he  could  not  stop  the  train  in  time  to  prevent  a  col- 
lision, he  opened  the  throttle  in  order  to  strike  the  cattle  as  hard  as 
possible,  so  as  to  prevent  the  logs  on  the  train  piling  up  on  the  engine, 
and  when  the  train  struck  the  cattle  the  engine  was  partly  derailed  and 
the  tender  was  forced  up  against  the  engine  and  the  fireman's  leg  was 
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crushed,  and  there  was  a  dispute  as  to  the  speed  of  the  train  before  the 
cattle  were  seen,  it  was  error  to  permit  a  brakeman  and  fireman  of  less 
than  three  years'  experience  to  testify  as  experts  as  to  the  speed  of  the 
train  based  on  their  observation  of  the  conditions  surrounding  the  wreck. 

Appeal  from  Superior  Court,  Snohomish  County. 

Action  by  Charles  Cook,  as  guardian  of  Joseph  Cook,  a  minor, 
against  the  Stimson  Mill  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed, 

See  78  Pac.  Rep.  39. 

Graves,  Palmer,  Brown  &  Murphy,  and  Robert  A.  Hulbert, 
for  appellant. 

Cooley  &  HoRAN,  for  respondent. 

RuDKiN,  J.  —  This  is  an  action  to  recover  damages  for  personal 
injuries  suffered  by  Joseph  Cook,  a  minor,  while  riding  on  one 
of  the  defendant's  logging  trains.  The  case  was  before  this  court 
on  a  former  appeal,  and  will  be  found  reported  in  36  Wash.  36,  78 
Pac.  Rep.  39.  We  deem  it  sufficient  to  say,  in  addition  to  the 
statement  of  the  case  contained  in  the  former  opinion,  that  one  of 
the  grounds  of  negligence  charged  was  that  the  train  was  running 
at  an  unusually  high  and  dangerous  rate  of  speed  at  the  time  of  the 
accident,  to  wit,  at  the  rate  of  forty  miles  per  hour.  The  plaintiff 
had  judgment  below,  and  the  defendant  appeals. 

At  the  time  of  the  accident  which  caused  the  injury  complained 
of  a  logging  train  operated  by  the  appellant,  consisting  of  an 
engine,  tender,  and  eight  c^rs  loaded  with  logs,  was  approaching 
one  of  its  camps.  As  the  train  rounded  a  curve,  the  fireman,  who 
occupied  a  position  on  the  engine  toward  the  inside  of  the  curve, 
discovered  some  cattle  on  the  track  about  100  feet  ahead  of  the 
train.  He  immediately  sounded  the  whistle,  and,  by  the  time 
the  engineer  could  see  the  cattle  from  his  position  on  the  engine 
toward  the  outside  of  the  curve,  the  train  was  within  about  a 
rail's  length  of  them.  Believing  that  he  could  not  stop  the  train 
before  striking  the  cattle,  and  that  any  attempt  on  his  part  to  do  so 
would  result  in  piling  the  logs  from  the  cars  on  top  of  the  engine, 
the  engineer  threw  open  the  throttle  in  order  to  strike  the  cattle 
as  hard  as  possible,  deeming  this  the  safest  and  best  course  under 
the  circumstances.  When,  or  soon  after,  the  train  struck  the  cattle, 
the  forward  trucks  of  the  engine,  the  trucks  of  two  of  the  cars, 
and  one  of  the  trucks  of  a  third  car  left  the  rails.  The  engineer  kept 
the  engine  moving  ahead  as  best  he  could,  to  prevent  the  logs 
from  piling  on  top  of  the  engine.  After  the  train  had  proceeded 
from  500  to  700  feet  from  where  it  struck  the  cattle  it  stopped. 
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and  the  logs  forced  the  tender  up  against  the  engine  and  crushed 
the  respondent's  foot  or  leg,  causing  the  injury  which  constitutes  the 
subject-matter  of  this  controversy. 

One  of  the  controverted  questions  at  the  trial  was  the  rate  of 
speed  at  which  the  train  was  moving  at  the  time  the  cattle  were 
discovered  on  the  track;  the  appellant  claiming  that  the  train 
was  running  from  twelve  to  fifteen  miles  an  hour,  the  respondent 
claiming  that  the  rate  of  speed  was  much  higher.  To  prove  the  rate 
of  speed,  the  respondent  called  two  witnesses,  neither  of  whom 
was  present  or  saw  the  accident.  The  witness  Friermobd  was  in 
the  employ  of  the  appellant  for  about  eight  months  in  all.  How 
long  prior  to  the  accident  does  not  appear.  His  experience  in  rail- 
roading is  shown  by  the  following  answer  to  a  question  pro- 
poundefd  to  him :  "  I  was  working  in  the  shops  for  a  while,  I  fired 
engine  a  while,  and  I  was  braking  a  while."  Between  the  time  of 
the  accident  and  the  second  trial  of  this  case  the  witness  was  in  the 
employ  of  the  Northern  Pacific  Railroad  Company  for  a  period 
of  about  two  and  one-half  years  in  the  capacity  of  brakeman. 
The  following  are  some  of  the  questions  propounded  to  this  wit- 
ness on  his  direct  examination,  together  with  the  objections 
thereto,  the  court's  rulings,  and  the  answers  given :  "  Q.  What  was 
the  condition  that  you  found  there  of  the  logs  upon  the  first  set 
of  trucks  back  of  the  engine  ?  A.  When  I  got  down  there,  I  found 
they  had  shifted  forward  and  shoved  the  tank  into  the  cab,  and 
some  of  them  were  as  far  as  the  front  of  the  engine.  Q.  How 
do  you  mean?  A.  Shoved  by  the  tank.  Q.  Pushed  right  by?  A. 
Right  by  the  tank,  and  as  far  as  the  front  of  the  engine.  Q.  What 
would  that  indicate,  if  anything,  as  to  the  speed  at  which  the 
train  was  going  previous  to  the  time  when  it  was  stopped,  or  at  the 
time  when  the  cattle  were  struck?  (Mr.  Graves:  Objected  to  upon 
the  ground  that  the  witness  has  not  shown  himself  competent  to 
answer  such  a  hypothetical  question  or  give  an  opinion  upon  those 
facts.  Overruled.  Defendant  excepts.)  A.  It  looks  to  me  like  the 
speed  would  be  rather  swift  down  there;  engine  started  suddenly 
and  the  logs  shifted  that  way.  Q.  From  the  conditions  that  you 
found  existing  there  at  the  time  when  you  went  down  to  the  wreck, 
the  distance  which  the  train  had  apparently  run  after  striking  the 
cattle,  and  the  general  condition  in  which  you  found  it,  could  you 
form  any  opinion  as  to  the  rate  of  speed  at  which  that  train  was 
running  when  it  jumped  the  track?  A.  Well,  I  should  think 
that  —  (Mr.  Graves :  Just  answer  '  Yes '  or  *  No.'  )  Q.  Yes ;  as  to 
v.hether  you  can  give  an  opinion.     A.  Yes,  sir;  I  can  pve  an 
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opinion.  Q.  What,  in  your  opinion,  was  the  speed  at  which  that 
train  was  running  at  the  time  when  the  cattle  were  struck?  (Mr. 
Graves:  We  object  to  that,  may  it  please  your  honor,  that  the 
witness  has  not  shown  that  he  is  in  any  manner  qualified  to  give 
an  opinion  upon  such  a  state  of  fact,  and  that  his  opinion  would  be 
entirely  valueless  as  to  what  the  rate  of  speed  might  have  been. 
Overruled.  Defendant  excepts.)  A.  In  my  opinion,  the  speed  was 
about  thirty  miles  an  hour.  Q.  Now,  in  your  opinion,  was  that  a 
safe  rate  of  speed  to  maintain  in  coming  down  that  grade?  A. 
No,  sir.  Q.  Would  the  engineer  have  his  engine  under  control 
^oing  at  that  rate  of  speed?  A.  No,  sir;  not  with  a  logging  train. 
(Mr.  Graves:  We  move  to  strike  out  this  last  answer  and  ques- 
tion the  witness  answered,  upon  the  same  ground  as  our  objection 
to  the  questions  above,  that  the  witness  is  not  competent  to  express 
an  opinion,  and  the  further  reason  that  there  is  no  one  would 
be  competent  to  express  an  opinion  from  such  facts  as  this  witness 
5aw.  The  Court:  Motion  denied.  Defendant  excepts.)"  The 
experience  of  the  witness  Davis  was  about  the  same  as  that  of  thi". 
former,  excepting  that  he  was  a  fireman,  instead  of  a  brakeman. 
His  testimony  with  the  objections  thereto  was  as  follows :  "  f 
What,  in  your  judgment,  was  the  rate  of  speed  at  which  that 
train  was  running  when  it  jumped  the  track?  (Objected  to  upon 
the  ground  that  the  witness  is  not  competent,  and  there  are  no 
facts  in  the  case  or  stated  in  the  question  that  would  enable  a  wit- 
ness to  form  an  opinion  that  would  be  of  any  value  as  evidence  in 
this  case.  Overruled.  Defendant  excepts.)  A.  I  should  think 
thirty  or  thirty-five  miles  an  hour." 

It  seems  to  us  that  the  foregoing  testimony  was  incompetent 
and  should  have  been  excluded.  It  either  requires  no  expert 
knowledge  to  enable  one  to  draw  an  inference  as  to  the  rate  of 
speed  of  a  train  from  the  conditions  surrounding  a  wreck  caused 
by  it,  or  the  witnesses  in  this  case  were  not  shown  to  possess  such 
expert  knowledge.  In  the  former  case  any  inference  to  be  drawn 
was  for*  the  jury  alone  and  the  testimony  would  be  incompetent. 
In  the  latter  case  the  witnesses  themselves  were  incompetent  and 
their  testimony  should  have  been  excluded.  Furthermore,  all  the 
conditions  attending  upon  the  stopping  of  the  trains  were  not 
known  to  the  witnesses,  nor  were  they  embodied  in  the  questions 
propounded  to  them.  Whether  an  effort  was  made  to  stop  the  train, 
or  whether  it  was  thrown  full  speed  ahead,  and  whether  all  th^ 
trucks  left  the  track  at  the  same  time,  would  necessarily  have  an 
important  bearing  on  the  wreckage  produced  by  the  stoppage  of 
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the  train,  and  yet  these  facts  were  wholly  unknown  to  the  wit- 
nesses and  were  not  taken  into  consideration  by  them  in  forming  the 
expert  opinion.  The  question  here  involved  was  not  the  rate  of 
speed  of  a  train  which  a  witness  sees  in  motion  and  has  an  oppor- 
tunity to  observe,  nor  the  distance  in  which  a  train  may  be  stopped 
under  ordinary  conditions,  nor  any  other  question  relating  to  the 
ordinary  operation  of  trains,  or  the  duties  of  trainmen,  with  which 
railroad  men  are  presumed  to  be  familiar.  The  conditions  were 
abnormal  and  unusual,  and  it  certainly  cannot  be  said  that  a  few 
months'  experience  around  a  logging  camp,  or  a  couple  of  years'' 
experience  in  braking  or  firing  of  itself  qualifies  one  to  express  an 
opinion  in  such  a  case.  If  expert  testimony  is  competent  at  all  to 
establish  the  rate  of  speed  in  a  case  like  this,  such  testimony  must 
come  from  witnesses  whose  knowledge  is  derived  from  the  ob- 
servance of  similar  wrecks  under  similar  circumstances,  where 
the  witnesses  are  familiar  with  the  causes  which  produced  them. 
In  Northern  Pac.  R.  Co.  v,  Hayes,  87  Fed.  Rep.  131,  30  C.  C  A. 
576,  the  trial  court  permitted  a  person  struck  by  a  train  to  state  his 
opinion  as  to  the  rate  of  speed  of  the  train  which  struck  him  at  the 
time  of  the  accident.  The  Circuit  Court  of  Appeals  held  that  this 
was  error,  saying :  "  The  speed  of  the  train  which  backed  into  the 
yard  that  night,  and  which  struck  the  plaintiff,  was  a  material 
question  at  issue,  and  much  disputed  on  the  trial.  The  plaintiff 
did  not  see  the  train  at  all.  He  was  walking  in  the  same  direction,, 
ahead  of  it,  and  was  struck  in  the  back,  and  thrown,  he  thinks, 
twenty  or  thirty  feet;  and  he  says  he  was  never  struck  by  a  train 
before  in  that  way,  and  had  nothing  to  judge  of  as  to  the  speed, 
except  that  one  blow.  Nevertheless  he  was  allowed,  against  the  de- 
fendant's objection,  to  give  his  opinion  of  the  speed  of  the  train^ 
which  he  says  was  very  f|ist,  and,  he  would  judge,  between  fifteen 
and  twenty  miles  an  hour.  We  think  this  was  error.  He  was 
simply  guessing  at  the  distance  he  was  thrown,  and  from  this, 
and  from  the  force  of  the  blow  on  his  shoulder,  he  guessed  at 
the  speed  of  the  train.  It  can  hardly  be  assumed  that  the  jury 
would  not  be  influenced  in  any  degree  by  such  testimony.  In- 
deed, the  very  fact  that  it  was  held  competent,  and  permitted  to  be 
given  to  the  jury,  would  naturally  be  taken  by  them  as  a  warran* 
that  some  credit  might  or  should  be  given  to  an  opinion  so  poorly 
founded.  It  is  elementary  that  the  admission  of  illegal  evidence 
over  objection  necessitates  a  reversal.  Waldron  v.  Waldron,  156 
U.  S.  380,  15  Sup.  Ct.  383,  and  cases  cited.  In  order  that  the 
court  may  not  disturb  a  judgment  for  error,  it  should  appear  beyond 


ig  AMERICAN  NEGLIGENCE  REPORTS.  601 

a  doubt  that  the  error  complained  of  did  not  and  could  not  have 
prejudiced  the  rights  of  the  party  objecting.  Railroad  Co.  v, 
O'Reilly,  158  U.  S.  337,  15  Sup.  Ct.  830."  And  yet  it  would  seem 
that  a  person  struck  by  a  moving  train  could  form  as  accurate  an 
opinion  as  to  the  rate  of  speed  as  the  witnesses  in  this  case  who 
simply  viewed  the  wreck.  In  Hellyer  v.  People,  (111.)  58  N.  E. 
Rep.  245,  it  W2^s  held  error  to  permit  physicians  to  testify  as  to 
whether  certain  injuries  could  have  been  inflicted  by  a  railroad 
train  running  at  the  rate  of  thirty-five  miles  per  hour.  In  Chicago 
&  A.  R.  Co.  V.  Lewondowski,  (111.)  60  N.  E.  Rep.  497,  it  was 
held  improper  to  permit  railroad  men  or  others  to  testify  that  a 
person  could  or  could  not  be  struck  by  a  freight  train  running  at  the 
rate  of  twenty-five  or  thirty  miles  per  hour  and  survive.  In  the 
former  case  the  court  said:  "  The  subject  of  the  proposed  inquiry 
was  a  matter  of  common  observation,  upon  which  the  lay  or  unedu- 
cated mind  is  capable  of  forming  a  correct  judgment.  In  regard 
to  such  matters  experts  are  not  permitted  to  state  their  conclu- 
sions. In  questions  of  science  their  opinions  are  received,  for  in 
such  questions  scientific  men  have  superior  knowledge,  and  generally 
think  alike.  Not  so  in  matters  of  common  knowledge.  Railroad 
Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256.  *  Whenever  the 
subject-matter  of  inquiry  is  of  such  a  character  that  it  may  be 
presumed  to  lie  within  the  common  experience  of  all  men  of  com- 
mon education  moving  in  the  ordinary  walks  of  life,  the  rule  is  that 
the  opinions  of  experts  are  inadmissible,  as  the  jury  are  supposed 
in  all  such  matters  to  be  entirely  competent  to  draw  the  necessary- 
inferences  from  the  facts  testified  of  by  the  witnesses.'  Rog.  Exp» 
Test.  sec.  8;  Railway  Co.  v.  Webb.  142  111.  404,  32  N.  E.  Rep. 
527.  As  a  general  rule,  the  opinions  of  witnesses  are  not  to  be 
received  in  evidence  merely  because  such  witnesses  may  have  had 
some  experience,  or  greater  opportunities  of  observation  than  others, 
unless  such  opinions  relate  to  matters  of  skill  and  science.  Rob- 
ertson V.  Stark,  15  N.  H.  109;  Marshall  v.  Insurance  Co.,  7  Post. 
157;  Insurance  Co.  v,  Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  684; 
People  V,  Bodine,  i  Denio,  281 ;  Westlake  v.  Insurance  Co.,  14 
Barb.  206;  Smith  v.  Gugetry,  4  Barb.  614;  Folkes  v.  Chudd,  3 
Doug.  157;  I  Smith,  Lead.  Cas.  (5th  Am.  ed.)  630;  Daniels  v, 
Mosher,  2  Mich.  183."  In  Briggs  v,  Minneapolis  St.  R'y  Co.,  52 
Minn.  36,  53  N.  W.  Rep.  1019,  the  court  says :  "  Courts  have  gone 
far  enough  in  subjecting  life,  liberty,  and  property  to  the  mere 
speculative  opinions  of  men  claiming  to  be  experts,  and  we  are  not 
disposed  to  extend  the  rule  into  the  field  of  mere  hypothetical  con- 
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jecture,  which,  in  the  case  like  the  present,  must  necessarily  have 
been  so  uncertain  and  unreliable  as  to  be  purely  conjectural,  and 
utterly  unsafe  for  either  court  or  jury  to  adopt."  See,  also,  the 
following  cases:  Hopper  v.  Empire  City  Subway  Co.,  (Sup.) 
79  N.  Y.  Supp.  909;  Culbertson  v.  Metropolitan  St.  R'y  Co.,  (Mo. 
Sup.)  36  S.  W.  Rep.  840;  Smith  v.  Minneapolis  St.  R'y  Co., 
(Minn.)  97  N.  W.  881;  Mammerberg  v.  Street  R'y  Co.,  62  Mo. 
App.  566;  Koehler  v.  N.  Y.  Steam  Co.,  (Sup.)  75  N.  Y.  Supp.  597. 

All  the  other  errors  discussed  were  before  this  court  on  the 
former  appeal.  There  is  substantially  no  difference  in  the  facts  dis- 
closed at  the  two  hearings,  and  the  former  opinion  has  therefore 
become  the  law  of  the  case  as  to  all  questions  there  decided. 

For  the  error  in  the  admission  of  testimony,  the  judgment  ir 
reversed  and  a  new  trial  ordered. 

Mount,  Ch.  J.,  and  Hadley,  Fullerton,  Crow,  and  Dunbar, 
JJ.,  concur.  Root,  J.,  having  been  of  counsel,  did  not  participate 
herein. 


DUDLEY  V.  CHICAGO,  M.  &  ST.  P.  R'Y  CO.  et  al. 

Supreme  Court  of  Appeals,  West  Virginia,  January,  igo6. 


CARRIERS  OF  FREIGHT  —  WRONGFUL  DELI  VERY  —  CON  VER- 
SION.  —  I.  An  inspection  of  property  shipped  by  a  common  carrier  in 
sealed  cars,  unauthorizedly  permitted  by  such  carrier  at  the  point  of 
destination,  in  consequence  of  which  the  consignor,  who  was  also  the 
consignee,  was  prevented  from  consummating  a  contemplated  sale  thereof, 
does  not  amount  to  a  wrongful  delivery  by  the  common  carrier,  so  as  to 
make  it  liable  for  the  value  of  the  property  as  for  a  conversion  thereof. 

SAME -ABANDONMENT  BY  OWNER  AND  SALE  BY  CARRIER.— 
2.  If,  in  such  case,  the  property  is  perishable  and  decaying,  and  the  owner, 
upon  being  notified  of  the  danger  of  its  loss,  relying  upon  the  unauthorized 
inspection  as  constituting  a  conversion,  gives  notice  of  his  abandonment 
of  the  property  and  intention  to  claim  the  value  thereof,  the  carrier  may 
sell  the  same  on  account  of  the  owner,  deduct  his  charges  from  the  pro- 
ceeds of  sale,  and  will  be  liable  for  the  balance  thereof  only. 

ATTACHMENT  — DISSOLUTION  — RELEASE  OF  BOND.  — 3.  When, 
in  a  suit  against  a  foreign  corporation,  in  which  its  property  has  been 
attached  and  afterwards  released  by  the  giving  of  a  bond,  pursuant 
to  statutory  provisions,  the  defendant  appears  and  makes  defense,  and  a 
personal  decree  is  rendered  against  it  for  an  amount  which  it  has  pre- 
viously tendered  on  account  of  the  demand  set  up  in  the  bill,  but  not  paid 
into  court,  it  is  error  to  dismiss  the  attachment  and  decree  a  release  oi 
the  bond. 

(Syllabus  by  the  Court.) 
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Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Lysander  Dudley  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  and  others.  From  the  decree,  plaintiff 
appeals.     Reversed  in  part. 

V.  B.  Archer  and  Wm.  Beard,  for  appellant. 

John  F.  Hutchinson,  for  appellees. 

PoFFENBARGER,  J.  —  Lysander  Dudley  has  appealed  from  a  de- 
cree of  the  Circuit  Court  of  Wood  county,  in  a  suit  instituted  by 
him  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
because  it  allows  him  a  smaller  amount  than  he  claimed,  and, 
although  decreeing  the  payment  of  money  to  him,  discharged  the 
attachment  and  released  the  bond  given  for  the  forthcoming  of  the 
attached  property,  certain  railroad  cars  seized  at  Wheeling  and 
Huntington. 

The  bill  sought  a  decree  for  the  value  of  two  car  loads  of  apples, 
shipped  by  the  plaintiff  over  the  Baltimore  &  Ohio  Southwestern 
Railway  and  connecting  lines  to  Elgin,  111.,  and  consigned  to  the 
plaintiff  himself,  with  directions  to  notify  J.  W.  Sharp,  of  Chicago, 
111.,  of  the  arrival  of  the  cars  at  their  destination.  Expecting  Sharp 
to  accept  and  pay  for  the  apples,  plaintiff  had  made  drafts  upon 
him  for  their  value  as  per  contract,  attached  the  bills  of  lading 
to  them,  and  discounted  them  at  the  First  National  Bank  of  Park- 
ersburg,  and  said  bank  caused  them,  in  due  course  of  business, 
to  be  presented  at  the  office  of  Sharp.  Upon  notice  of  the  arrival 
of  the  cars.  Sharp's  agent  was  allowed  to  inspect  the  apples,  with- 
out producing  the  bills  of  lading  or  showing  any  title  or  right 
to  the  possession  of  them.  Sharp  had  not  then  paid  the  drafts, 
nor  did  he  afterwards  do  so.  His  agent  reported  that  the  apples 
were  not  such  as  the  plaintiff  had  agreed  to  deliver.  He  imme- 
diately notifRd  Dudley,  and,  presumably,  the  railway  company 
also,  for  very  soon  afterwards  the  agent  of  the  company  noti- 
fied Dudley  by  telegraph  of  Sharp's  refusal,  and  called  upon  him 
to  arrange  for  disposition  of  the  apples,  and  continued  by  sub- 
sequent dispatches  from  October  24,  1899,  until  November  3,  1899, 
to  demand  that  he  take  care  of  them.  Notice  of  the  intention 
of  the  railway  company  to  have  them  sold  was  given  October 
28th.  The  last  telegram,  dated  November  3d,  notified  him  that 
the  apples  were  rotting  on  the  track,  and  closed  with  the  inquiry, 
*'  Shall  we  sell  for  your  account  ? "  To  this  Dudley  replied  as 
follows :  "  Have  made  claim  against  Baltimore  &  Ohio  Southwestern 
Railroad  for  full  value  of  cars.  They  were  wrongfully  deliv- 
ered.    If  you  sell,  it  will  be  as  agent  of  the  company  and  for  its 
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benefit."  After  a  futile  attempt  to  sell  the  apples  at  Elgin,  the 
railroad  company  shipped  them  to  Chicago,  where  they  were  sold 
for  the  sum  of  $397-93,  which,  after  deducting  freight  charges 
of  $144.84,  paid,  except  as  to  its  own,  by  the  defendant,  upon  the 
guaranty  of  the  Baltimore  &  Ohio  Southwestern  Railway  Com- 
pany, left  $253.09,  which  was  tendered  to  the  plaintiff,  but  re- 
fused by  him,  because  he  claimed  a  larger  amount. 

The  theory  of  his  claim,  then  presented,  afterwards  asserted  by 
this  suit,  and  now  urged  here   as  one  ground  of   error  in   the 
decree,   is   that  the   conduct   of   the   defendant   railway   company 
amounted  in  law  to  a  conversion  of  the  apples  to  its  own  use.    The 
argument  to  sustain  this  position  treats  the  inspection  allowed  to 
Sharp's  agent  as  an  unauthorized  delivery  of  the  property  to  him. 
That  a  common  carrier  is  liable  for  a  wrongful  delivery,  if  in  any 
way  at  fault,  is  perfectly  clear.     Such  act  may  be  treated  as  a 
conversion.     Common  carriers  are  bound  to  exercise  the  highest 
degree  of  care  in  this  respect.    "  No  circumstances  of  fraud,  impo- 
sition, or  mistake  will  excuse  the  common  carrier  from  responsi- 
bility for  a  delivery  to  the  wrong  person."  Hutchinson  on  Car- 
riers, sec.  344.    To  the  same  general  effect,  see  North  Penn.  R.  R. 
Co.  V,  Commercial  Bank,   123  U.   S.  y2T^  8  Sup.   Ct.  266,  and 
Indianapolis  &  St.  L.  R.  R.  Co.  v,  Herndon,  81   111.   143,  cited 
by  counsel  for  appellant.     Of  course,  this  general  rule,  like  all 
others,  may  be  subject  to  some  slight  apparent  exceptions,  which 
need  not  be  noticed  here.    But,  if  there  was  no  delivery,  the  rule  of 
law  relied  upon  has  no  application.    The  property  was  never  out 
of  the  possession  of  the  defendant  until  sold,  or  removed  for  sale, 
some  time  after  the  inspection.     Sharp's  agent  was  simply  per- 
mitted to  enter  the  cars,  set  barrels  out  in  his  wagon,  open  them, 
and  examine  the  apples.    Then  they  were  put  back  in  <he  car  and  it 
was  resealed  by  the  agent.     It  may  be  true  that  he  had  no  right 
to  do  so,  and  that  the  defendant  did   wrong  in  permitting  the 
inspection,  no  evidence  of  title  or  right  to  possession  having  been 
shown ;  but  it  is  a  nofu  sequitur  to  say,  upon  these  facts,  there  was 
a  delivery.     It  may  have  been  an  unauthorized  act  of  dominion 
over  the  property;  but  whose  act  was  it?    Clearly  that  of  the  rail- 
road company,  for  the  property  was  still  in  its  actual  and  legal 
custody.    It  never  parted  with  its  possession.    Not  every  wrongful 
act  on  the  part  of  a  common  carrier  authorizes  an  action  against  it 
as  for  a  conversion.     Where  goods  intrusted  to  a  common  carrier 
are  injured  only,  the  owner's  remedy  is  for  damages  for  the  injury, 
not  their  value.     Hutch.  Com.  Car.,  sec.  770a.    For  delay  in  delivery 
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the  action  must  be  for  damages  resulting,  not  the  value  of  the 
property.  Hutch.  Com.  Car.,  sec.  328;  Ryland  &  Rankin  v,  C. 
&  O.  R'y  Co.,  55  W.  Va.  181,  46  S.  E.  Rep.  923.  What  is  the 
nature  of  the  plaintiff's  injury  here?  Inspection  did  not  injure 
the  property,  so  far  as  disclosed.  It  prevented  the  consummation 
of  a  sale  to  Sharp.  Can  that  constitute  the  basis  of  an  action  for  the 
value  of  the  property  ?  That  it  could  not  is  so  obvious  that  no  such 
claim  is  made,  and  this  branch  of  the  contention  is  founded  upon  the 
extremely  fanciful  theory  of  a  technical  delivery,  for  which  no 
authority  has  been  found. 

Claim  for  the  value  of  the  property  as  for  a  conversion  thereof  is 
also  predicated  upon  the  sale  of  it.  Whether  sale  could  have  been 
made  for  the  charges  for  carriage,  without  a  judicial  proceeding  by 
way  of  enforcement  of  the  lien,  seems  not  to  have  been  raised.  That 
depends  upon  whether  there  is  an  Illinois  statute  authorizing  such 
sale.  But,  it  is  said,  the  sale  could  not  be  made  therefor  in  this 
instance,  because  the  Baltimore  &  Ohio  Southwestern  Railway 
Company  had  guaranteed  the  charges.  But  if  that  agreement  was  a 
mere  guaranty,  and  not  an  absolute  undertaking  to  pay,  it  was  the 
duty  of  the  defendant  company  to  collect  its  charges  on  the  delivery 
of  the  property.  If  by  due  diligence  it  could  not  do  so,  it  might  fall 
back  upon  the  guaranty.  However  this  may  be,  there  was  a  clear 
and  undoubted  right  of  sale  in  the  defendant  upon  another  ground. 
The  property  was  perishable,  and  was  then  decaying  and  becoming 
less  valuable  every  day.  The  owner,  having  failed  in  the  effort  to 
make  sale  of  the  apples  as  he  expected,  neglected  to  take  them  out 
of  the  possession  of  the  company  and  take  care  of  them.  More  than 
that,  his  telegram  of  November  3,  1899,  could  be  construed  as 
nothing  more  nor  less  than  a  notification  that  he  would  treat  the 
-apples  as  the  property  of  the  railroad  company,  sue  for  their  value, 
and  leave  them  in  the  hands  of  the  company.  This  he  had  no  right 
to  do,  as  has  been  shown.  What  could  the  defendant  do  under  the 
circumstances?  Could  it  allow  the  property  to  decay?  Perhaps  it 
was  under  no  duty  to  protect  the  plaintiff  from  a  loss  of  his  own 
making.  This  we  do  not  decide ;  but  a  clear  and  undoubted  right  it 
did  have  to  sell  the  property  under  such  circumstances,  and,  after 
deducting  its  charges,  pay  the  residue  of  the  proceeds  to  the  owner. 
It  was  still  the  custodian  of  the  plaintiff's  property,  and  bound,  as 
such,  to  do  whatever  was  necessary  to  mitigate  and  prevent,  as  far 
as  possible,  the  natural  loss  incident  to  the  decay  of  the  fruit. 
^*  Where  the  goods  are  of  a  perishable  character  and  the  consignee 
will  not  accept  them,  or  there  are  other  reasons  requiring  a  sale 
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without  delay,  the  carrier  may  be  justified  in  selling  the  goods  be- 
cause  of  the  necessity  of  the  particular  case/'  Elliott,  R.  R., 
sec.  1571.  "  But,  while  in  the  possession  of  the  goods  in  the  char- 
acter of  carrier,  he  also  stands  for  many  purposes  in  the  relation  of 
agent  for  the  owner ;  and  it  is  a  general  rule  of  law  that  althoug^h 
the  powers  of  agents  are  ordinarily  limited  to  the  purposes  for  which 
they  are  employed,  yet  tliat  emergencies  may  arise  in  which,  from 
the  necessities  of  the  case,  an  agent  may  be  justified  in  assuming* 
extraordinary  powers,  and  that  his  acts,  done  fairly  and  in  good 
faith  under  such  circumstances,  though  entirely  beyond  the  scope 
of  his  ordinary  powers,  may  be  binding  upon  his  principal.  Such 
emergencies  sometimes  occur,  in  the  course  of  the  business  of  the 
carrier,  in  which  he  becomes  the  agent  of  all  concerned,  and  in  which 
his  acts,  in  the  exercise  of  a  sound  discretion,  will  be  binding  upon 
all  the  parties  in  interest ;  and  if  the  necessities  of  the  case  require 
that  the  goods  be  sold,  he  not  only  may  sell,  but  it  becomes  obligatory 
upon  him  to  do  so,  for  the  benefit  of  the  owner.  If,  for  instance,  the 
consignee  refuse  to  accept  the  goods  and  they  are  of  a  perishable 
character,  and  if  stored  would,  from  rapid  decay,  be  totally  lost  to 
the  owner,  it  would  be  the  duty  of  the  carrier  to  sell  them  on  his 
account;  and  the  same  rule  would  apply  if,  from  any  cause,  it  be- 
came impossible  to  deliver  the  goods  according  to  the  directions  of 
the  owner  or  bailor,  or  to  return  them  before  they  would  inevitably 
perish  from  such  inherent  tendency,  from  damage  received  by  them 
in  the  transit,  or  from  any  other  cause."  Hutchinson  on  Carriers, 
sec.  432.  If,  as  to  the  property  so  left  on  its  hands,  the  railway  com- 
pany is  to  be  regarded  as  a  warehouseman,  its  right  to  sell  the  same 
to  prevent  loss  by  the  decay  thereof  is  equally  clear.  Any  kind  of 
imminent  danger  of  loss  of  destruction  will  justify  a  sale  in  such 
case.  Rea's  Adm'x  v.  Trotter,  26  Grat.  585;  Jordan  v.  Shireman,. 
28  Ind.  136. 

The  court  erred,  however,  in  discharging  the  attachment  and 
declaring  the  bond  released.  Upon  what  theory  this  was  done  is 
not  apparent,  unless  it  was  that  the  defendant  had  not  only  submitted 
itself  to  a  personal  decree  by  appearing  and  defending,  but  had  also 
tendered  the  amount  of  the  decree,  except  the  interest,  before  suit 
was  brought.  No  money  was  paid  into'  court.  The  effect  of  a. 
tender,  when  kept  good,  only  prevents  recovery  of  interest  and  costs. 
It  does  not  pay  the  debt  nor  extinguish  it.  The  defendant  is  a 
foreign  corporation,  against  which  the  plaintiff  had  the  right  to 
proceed  by  attachment,  for  the  sole  reason  that  it  is  such  a  corpora- 
tion.   The  bond  taken  under  the  attachment  afforded  security  for  the 
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payment  of  the  amount  of  the  decree,  either  absolutely  or  to  the 
extent  of  the  value  of  the  property  attached.  It  was  a  security 
regularly  and  properly  obtained,  so  far  as  this  record  discloses.  That 
the  defendant  is  amply  able  to  pay  several  thousand  times  the  amount 
of  the  decree  constitutes  no  reason  for  releasing  the  security  and 
sending  the  plaintiff  to  a  foreign  jurisdiction  to  procure  satisfaction 
of  his  personal  decree,  in  case  the  defendant  should  see  fit  to  require 
him  to  do  so. 

For  this  error,  so  much  of  the  decree  appealed  from  as  dismissed 
the  attachment  and  released  the  bond  must  be  reversed,  annulled, 
and  set  aside ;  but  in  all  other  respects  it  will  be  affirmed,  with  cost 
in  this  court  to  the  appellant,  as  the  party  substantially  prevailing. 


ZENTNER  V.  OSHKOSH  GASLIGHT  CO. 

Supreme  Court,  Wisconsin,  November,  1905. 


MASTER  AND  SERVANT  — ASSUMPTION  OF  RISK  — ELEC- 
TRICITY.—  An  employee  engaged  with  a  highly  dangerous  agency, 
such  as  electricity,  is  required  to  use  ordinary  prudence  and  care,  but 
assumes  only  the  usual  and  ordinary  risks  incident  to  such  an  employ- 
ment and  does  not  assume  the  risk  of  the  turning  on  of  a  high  potential 
current  at  an  unusual  time  when  such  current  is  ordinarily  turned  off, 
unless  he  knows  of  such  risks  or  should  know  of  them  by  exercising' 
ordinary  care  and  prudence. 

FELLOW-SERVANTS  —  LINEMAN  KILLED  BY  ELECTRIC  CUR- 
RENT NOT  TURNED  OFF  BY  SUPERINTENDENT.  —  Where  a 
lineman  while  engaged  with  replacing  wires  on  a  pole  was  killed  by  an 
electric  current  that 'was  either  turned  on  in  the  regular  operation  of  the 
plant  or  was  not  turned  off  at  the  time  of  the  accident,  the  superintendent, 
who  was  the  person  charged  with  the  duty,  was  not  a  fellow-servant,  and 
the  questions  of  negligence  should  have  been  submitted  to  the  jury. 

Marshall  and  Siebecker,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Winnebago  County. 

Action  by  Peter  J.  Zentner,  as  administrator  of  the  estate  of  Louis 
Zentner,  deceased,  against  the  Oshkosh  Gaslight  Company.  There 
was  a  judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

This  action  was  brought  by  Peter  Zentner,  as  administrator,  to 
recover  damages  for  the  death  of  one  Louis  Zentner,  alleged  to  have 
been  killed  through  the  negligence  of  the  defendant  while  in  its 
employ  as  a  lineman  on  the  13th  day  of  February,  1904.  The  answer 
denies  the  material  allegations  of  the  complaint  and  alleges  con** 
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tributory  negligence  on  the  part  of  plaintiff's  decedent.    After  the 
introduction  of  plaintiff's  evidence  the  court,  on  motion  of  defend- 
ant, granted  a  nonsuit,  and  judgment  was  entered  thereon,  from 
which  this  appeal  was  taken.     There  is  testimony  tending  to  show : 
That  plaintiff's  decedent  was,  at  the  time  of  his  death,  nineteen 
years  of  age,  and  had  worked  as  a  lineman  for  defendant  six  or 
seven  months.     That  before  this  he  had  worked  for  a  telephone 
company  and  also  a  gaslight  company,  and  had  never  done  any  hig^h 
potential  work  before  he  worked  for  defendant.     His  brother  testi- 
fied that  deceased  never  had  any  schooling  or  special  instruction  in 
electrical  work  that  he  knew  of,  and  that  he  never  had  been  away 
from  home  where  that  branch  of  electrical  engineering  of  any  kind 
was  taught.    That  about  February  lo,  1904,  there  was  a  severe  fire 
in  the  city  of  Oshkosh.    That  a  line  of  wires  and  poles  of  defendant 
in  the  rear  of  the  burned  buildings  was  badly  damaged  by  such  fire- 
That  one  of  these  poles,  the  one  upon  which  decedent  was  killed, 
was  badly  scorched  and  burned ;  the  upper  end  being  entirely  de- 
stroyed and  the  attachments  badly  damaged.    That  the  pole,  wires, 
and  cross-arms  in  question  during  the  fire  became  coated  with  ice, 
occasioned  by  water  thrown  by  the  fire  department,  and  this  con- 
dition continued  until  the  time  of  the  accident.    The  wires  on  the 
pole  were  three  secondary  wires  belonging  to  defendant,  and  next 
above  these  four  primary  wires  supported  by  cross-arms,  two  on 
each  side  of  the  pole.    Prior  to  the  fire  there  had  been  above  these 
wires  of  defendant  two  cross-arms  supporting  electric  wires  of  an- 
other company,  and  above  these  other  arms  supporting  telephone  and 
fire  alarm  wires.     All  wires,  except  those  of  defendant,  were  re- 
moved the  day  after  the  fire.    That  the  insulation  was  burned  off  the 
wires  for  a  distance  of  fifty  feet  on  each  side  of  the  pole  in  question, 
and  the  pole  was  charred  down  to  within  six  or  eight  feet  of  the 
ground,  and  from  there  it  was  wrapped  with  wire.    This  pole  was 
hollow  at  the  butt,  running  up  fifteen  or  eighteen  feet.    That  this 
hollow  and  rotten  condition  would  tend  to  make  it  a  better  con- 
ductor when  wet.    That  a  pole  is  a  good  insulation  to  work  on  wires 
if  dry;  but,  if  wet,  there  is  no  reason  why  it  would  not  carry  the 
current  from  the  wire  to  the  body,  into  the  pole  and  to  the  ground. 
The  body  would   form   a  connection  between   the  two  wires,   if 
touched,  so  as  to  pass  the  current  from  one  to  the  other.    On  Feb- 
ruary 13,  1904,  decedent  went  to  work  on  the  morning  of  the  accident 
under  the  direction  of  defendant,  to  make  the  repairs  in  the  vicinity 
of  this  pole,  and  returned  about  one  o'clock  in  the  afternoon  and 
went  to  work  on  the  pole  in  question,  and  was  killed  about  an  hour 


ig  AMERICAN  NEGLIGENCE  REPORTS  009 

later.  He  had  placed  one  or  two  new  cross-arms  on  the  north  side 
of  the  pole,  one  in  the  primary  wires,  which  carried  2,200  volts,  and 
which  is  a  dangerous  voltage,  leaving  two  old  cross-arms  on  the 
opposite  side.  While  at  work,  and  standing  with  one  foot  on  the 
secondary  cross-arm,  the  other  in  a  hook  or  climber  struck  into  the 
pole  and  fastened  to  his  boot,  with  a  safety  belt  around  his  body  and 
the  pole,  bringing  the  primary  wires  even  with  his  hips  he  was  dis- 
covered burning  on  the  wires;  death  following  immediately.  The 
body  was  hanging  over  towards  the  two  wires  on  the  west  side  of 
the  pole,  his  right  hand  or  arm  lying  on  the  insulator  of  the  outside 
wire,  burned  off  at  the  wrist,  where  it  touched  the  wire,  and  the  left 
hand  appeared  to  have  grasped  the  wire  next  to  the  pole,  and  was 
partially  burned  off.  The  wires  on  the  west  side  of  the  pole  were  on 
the  cross-arm.  Those  nearest  the  pole  had  been  untied  from  the 
insulator  and  had  dropped  down  upon  the  cross-arm.  The  outside 
wire  was  still  tied  to  the  insulator.  That  the  customary  method  in 
making  repairs  is  to  shut  off  the  current,  and  that  it  is  not  customary 
for  companies  to  make  such  repairs  with  the  current  on. 

Phillips  &  Hicks,  for  appellant. 

Vilas,  Vilas  &  Freeman,  for  respondent. 

Kerwin,  J.  (after  stating  the  facts).  —  It  is  clear  that  the  employ- 
ment in  which  the  plaintiff's  intestate  was  engaged  was  one  involving 
possible  contact  with  a  highly  dangerous  agency.  He  knew  this,  and 
it  was  his  duty  in  such  employment  to  exercise  such  degree  of  care 
as  was  reasonably  commensurate  with  the  usual  and  ordinary  dan- 
gers to  be  expected  under  the  circumstances;  that  is,  such  care  and 
prudence  as  ordinarily  prudent  and  careful  persons  engaged  in  such 
employment  usually  exercise  under  the  same  or  similar  circum- 
stances. He  assumed  the  usual  and  ordinary  risks  incident  to  the 
employment  in  which  he  was  engaged,  but  did  not  assume  unusual 
or  extraordinary  risks,  unless  he  in  fact  knew  of  them,  or  by  the 
exercise  of  ordinary  care  and  prudence  ought  to  have  known  of 
them.  On  the  other  hand,  it  was  the  duty  of  the  defendant  to  con- 
duct its  business  with  ordinary  care,  in  view  of  the  highly  dangerous 
character  of  the  agency  with  which  it  dealt.  It  was  bound  to  exer- 
cise at  least  that  degree  of  care  which  is  usually  exercised  by  ordi- 
narily careful  persons  engaged  in  like  business  under  the  same  or 
similar  circumstances,  and,  if  it  failed  to  do  so,  it  was  guilty  of 
negligence.  It  appears  from  the  evidence  that  the  deceased  was 
set  at  work  on  the  morning  of  the  accident,  making  repairs  upon  the 
pole  in  question  and  upon  an  adjoining  pole,  there  being  two  naked 
wires  thereon,  which,  when  in  use,  carried  a  current  of  2,200  volts ; 
Vol.  XIX  — 39 
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that  he  worked  during  the  forenoon  without  injury,  and  that  de- 
fendant's superintendent  was  upon  the  ground  about  the  middle  of 
the  forenoon  while  deceased  was  upon  the  pole  in  question,  or  the 
adjoining  pole;  that  deceased  worked  upon  the  pole  about  an  hour 
after  dinner,  when  he  received  the  high  current  from  the  wires 
which  killed  him.  Three  expert  witnesses  testified  that  it  is  usual  in 
making  such  repairs  to  shut  off  the  high  potential  current  from  the 
wires,  and  there  is  no  evidence  to  the  contrary,  nor  can  we  say  that 
this  evidence  is  incredible  or  contrary  to  common  knowledge.  Two 
questions  necessarily  arose  upon  the  motion  for  nonsuit :  First,  was 
there  any  evidence  of  negligence  on  the  part  of  the  defendant  proxi- 
mately causing  the  death?  and,  second,  if  so,  did  the  evidence  so 
conclusively  establish  contributory  negligence,  or  that  form  thereof 
known  as  "'  assumption  of  risk,"  on  the  part  of  deceased,  as  to  war-* 
rant  the  court  in  taking  the  case  from  the  jury? 

1.  It  is  well  established  that,  ''  if  there  is  any  credible  evidence  in 
the  case  from  which  a  reasonable  inference  may  be  drawn  in  sup- 
port of  the  claim  of  either  party  to  the  action,  then  the  court  cannot 
assume  to  decide  the  controversy  as  a  matter  of  law.  Under  such 
circumstances  the  question  of  fact  must  be  submitted  to,  and  deter- 
mined by,  a  jury."  Morgan  v.  Pleshek,  120  Wis.  308,  97  N.  W. 
Rep.  917 ;  Beyer  r.  St.  Paul  F.  &  M.  Ins.  Co.,  112  Wis.  138, 88  N.  W. 
Rep.  57;  Zimmer  v.  Fox  River  V.  E.  R.  G>.,  118  Wis.  616,  95 
N.  W.  Rep.  957.  The  officers  of  defendant  knew  that  repairs  upon 
the  poles  had  been  commenced  in  the  forenoon,  and  there  is  nothing; 
to  show  that  they  had  reason  to  believe  such  repairs  had  been  com- 
pleted at  the  time  of  the  accident.  It  was  the  duty  of  defendant  to 
conduct  its  business  at  all  times  with  the  care  ordinarily  used  by  like 
concerns  under  like  circumstances.  There  was  competent  evidence, 
entirely  credible,  that  high  potential  currents  are  ordinarily  turned 
off  during  the  making  of  such  repairs,  and  no  evidence  that  the 
defendant  ordinarily  followed  a  different  custom,  or,  if  it  did,  that 
the  intestate  had  any  knowledge  of  it.  It  follows,  therefore,  that 
the  question  of  defendant's  negligence  was  for  the  jury. 

2.  As  to  the  question  of  contributory  negligence,  the  evidence 
shows  that  the  deceased  at  the  time  of  his  death  was  engaged  in  the 
work  at  which  he  had  been  set  by  the  superintendent  of  the  defend- 
ant, and  there  is  no  evidence  showing  conclusively  that  he  had  not 
prosecuted  that  work  with  reasonable  and  ordinary  dispatch,  and  in 
the  ordinary  manner.  He  had  the  right  to  assume  that  the  defend- 
ant's officers  would  conduct  the  business  in  the  manner  usual  when 
repairs  were  being  made,  which,  according  to  the  evidence,  required 
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the  cutting  off  of  the  current  from  the  wires.  It  is  not  shown  that 
he  had  any  notice  of  intended  departure  from  that  custom.  Such  a 
departure  involved  an  unusual  and  extraordinary  risk,  which  under 
the  law  he  did  not  assume,  unless  he  had  actual  knowledge  thereof, 
or  unless  as  a  reasonably  careful  man  he,  by  the  exercise  of  ordinary 
care,  should  have  known  of  it.  He  had  no  actual  knowledge  of  such 
extraordinary  risk  so  far  as  appears  from  the  evidence,  and  the 
circumstances  are  not  so  clear  that  we  can  say  as  matter  of  law  that 
he  in  the  exercise  of  ordinary  care  ought  to  have  known.  The  ques- 
tion is  one  upon  which  there  may  be  conflicting  inferences,  and 
hence  properly  a  question  for  the  jury.  RevoHnski  v.  Adams  C.  Co., 
ii8  Wis.  324,  95  N.  W.  Rep.  122;  Grant  v.  Keystone  L.  Co.,  119 
Wis.  229,  96  N.  W.  Rep.  535,  100  Am.  St.  Rep.  883. 

3.  Testimony  was  admitted  against  the  defendant's  objection  to 
the  effect  that  Mr.  Sawyer,  president  of  the  defendant  company, 
stated  that  it  was  their  intention  to  have  the  current  off.  This  state- 
ment was  made  in  a  conversation  had  between  Mr.  Sawyer  and  the 
brothers  of  deceased  one  afternoon  subsequent  to  the  accident. 
These  statements  made  by  Mr.  Sawyer  did  not  relate  to  a  present 
transaction,  while  he  as  an  officer  was  acting  within  the  scope  of  his 
duty,  and  as  a  part  of  the  res  gestce.  They  were  not  declarations  re- 
specting present  occurrences  and  part  of  the  res  gestce,  but  in  the 
nature  of  a  narrative  of  past  events,  and  not  competent  as  evidence 
against  the  defendant,  and  should  have  been  excluded.  Kamp  v. 
Coxe  Bros.  &  Co.,  122  Wis.  206,  99  N.  W.  Rep.  366;  Hupfer  v. 
Nat.  D.  Co.,  119  Wis.  417,  96  N.  W.  Rep.  809;  Tiborsky  v,  Chi.,  M. 
&  St.  P.  R.  Co.,  (Wis.)  102  N.  W.  Rep.  549;  Rideout  et  al.  v, 
Winnebago  T.  Co.,  (Wis.)  loi  N.  W.  Rep.  672;  Jones  on  Ev., 
sec.  270.  This  case  differs  from  Williams  v.  North  W.  L.  Co.,  124 
Wis.  328,  102  N.  W.  Rep.  589,  in  this:  In  the  latter  the  lineman 
and  the  superintendent  who  turned  on  the  current  were  engaged  in 
the  common  employment  of  repairing  the  plant,  and  so  were  fellow- 
servants.  In  the  former  the  current  was  either  turned  on  in  the 
regular  operation  of  the  plant,  or  there  was  a  failure  to  temporarily 
cease  such  operation.  In  either  event,  if  the  superintendent  was  the 
one  who  acted,  or  failed  to  act,  his  relation  to  the  lineman  was  not 
that  of  a  fellow-servant.  It  therefore  follows  that  the  court  erred 
in  granting  the  nonsuit. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Marshall  and  Siebecker,  JJ.,  dissent. 
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OWEN  V.  PORTAGE  TELEPHONE  CO, 

Supreme  Court,  Wisconsin,  December,  1905, 


ELECTRICITY  —  TELEPHONE  WIRE  ON  PLAINTIFFS  PREMISES 
CONDUCTING  LIGHTNING  DURING  STORM.  —  Where  a  telephone 
company  had  left  a  ground  wire  on  plaintiff's  premises  and  it  was  coiled 
by  some  one  and  hung  upon  a  nail  in  the  pump  house,  where  there  also 
hung  a  looking  glass  used  by  the  household  members,  and  the  plaintiff, 
during  a  violent  thunder  storm,  while  standing  in  front  of  the  glass  to 
comb  his  hair  with  a  metallic  comb,  was  shocked  by  a  flash  of  lightning 
that  came  apparently  from  the  coil  of  wire,  the  questions  of  defendant's 
negligence  and  of  plaintiff's  contributory  negligence  were  properly  sub- 
mitted to  the  jury,  and  a  judgment  for  defendant  was  affirmed. 

Appeal  from  Circuit  Court,  "Columbia  County. 

Action  by  Grant  Owen  against  the  Portage  Telephone  Company- 
Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Plaintiff  was  manager  and  in  possession  of  a  farm  near  the  city 
of  Portage,  in  which  the  defendant  had,  at  his  request,  installed  a 
telephone,  the  ground  connection  of  which  originally  was  a  three- 
foot  rod  of  iron  driven  into  the  ground,  which  proved  inadequate  in 
the  winters  of  1898  and  1899,  whereupon  the  defendant,  at  plaintiff's 
request  and  with  his  knowledge,  connected  with  the  ground  wire 
another  wire,  passing  over  a  shed  roof  and  into  a  pumphouse,  and 
thence  to  the  floor,  and  fastened  around  an  iron  pump.  In  the 
following  spring  a  longer  iron  rod  or  pipe  was  substituted  for  the 
first  one,  and  the  ground  wire  of  the  telephone  connected  with  that, 
thus  leaving  the  telephone  supplied  with  two  ground  connections. 
Some  time  in  1899  or  1900,  the  wire  in  the  pumphouse  became  dis- 
connected from  the  pump  by  no  act  of  defendant,  and  for  two  or 
three  years  the  disconnected  end  hung  there  in  close  proximity  to 
the  pump,  and  was  used  by  the  plaintiff  to  hang  a  key  on.  Some 
time  in  the  spring  of  1903,  probably  in  March,  the  plaintiff,  or  some 
of  his  household,  coiled  up  the  dangling  end  of  this  wire  and  hung 
it  upon  a  nail  inside  of  the  pumphouse,  upon  which  hung  a  small 
looking-glass  used  by  members  of  the  family  for  toilet  purposes,  of 
which  plaintiff  had  full  knowledge.  Meanwhile  plaintiff  had  no 
knowledge  or  information  that  this  wire  had  ever  been  disconnected 
from  the  telephone  ground  wire  or  that  it  had  not^  On  May  26, 
1903,  in  the  midst  of  a  violent  electric  storm,  plaintiff,  after  ablutions. 
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stepped  in  front  of  this  glass  to  comb  his  hair,  using  for  that  pur- 
pose a  metallic  comb.  His  face  was  but  a  few  inches  from  the  coil 
of  wire  hanging  on  the  nail.  Suddenly  there  was  a  flash  of  lightning, 
apparently  from  the  end  of  this  wire,  which  struck  plaintiff's  face, 
rendering  him  unconscious,  and  causing  serious  injury.  There  was 
also  evidence  that  about  the  same  moment  lightning  struck  a  tele- 
phone pole  not  very  far  from  the  house,  and  signs  of  scorching  near 
the  telephone  and  at  the  end  of  this  wiw  were  discovered,  claimed 
to  indicate  that  the  lightning,  striking  the  pole,  had  been  conducted 
through  the  telephone  wire  into  the  house,  and  thence  through  the 
wire  into  the  pumphouse.  This  action  was  brought  to  recover 
plaintiff's  damage.  The  jury  found  by  a  special  verdict;  i,  that 
plaintiff's  injury  resulted  frohi  this  wire;  2,  that  defendant  was  not 
guilty  of  negligence  in  not  disconnecting  the  pumphouse  wire  from 
the  ground  wire ;  3,  that  the  defendant  was  negligent  in  leaving  the 
wire  disconnected  from  the  pump;  4,  that  such  negligence  was  the 
proximate  cause  of  the  injury;  6,  that  there  was  "  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  which  contributed  to  the  injury;" 
and,  7,  damages  $1,000.  Plaintiff  moved  to  reverse  the  answer  to  the 
sixth  question  and  enter  judgment  in  his  favor  on  such  amended 
verdict,  and,  failing  such  relief,  that  the  verdict  be  set  aside  and 
new  trial  granted.  Such  motions  were  overruled,  and  judgment 
rendered  for  defendant  on  the  verdict,  from  which  plaintiff  appeals. 

Fowler  &  McNamara,  C.  C.  Wayland,  C.  A.  Fowler,  and 
Burr  W.  Jones,  for  appellant. 

Daniel  H.  Grady,  for  respondent. 

Dodge,  J.  (after  stating  the  facts). —  i.  We  agree  with  the  trial 
court  that  there  was  evidence  upon  which  the  jury  might  have  based 
their  conclusion  of  plaintiff's  contributory  negligence  in  hanging  or 
permitting  to  be  hung  on  his  premises  the  roll  of  wire  in  immediate 
proximity  to  the  place  where  he  and  others  were  likely  to  stand  in 
front  of  the  looking-glass,  and  in  taking  his  place  near  the  same  at  a 
moment  of  violent  electrical  disturbance.  The  principal  insistence 
of  appellant  against  the  siifficiency  of  such  evidence  is  based  upon 
the  assertion  that  appellant  had  no  knowledge  that  the  wire  in  the 
pumphouse  had  not  been  disconnected  from  the  ground  wire  of  the 
telephone.  We  cannot  think  this  sufficient.  He  knew  that,  when 
originally  put  in  place  and  carried  into  the  pumphouse,  it  had  been 
so  connected  with  the  ground  wire,  and  he  offered  no  evidence  of 
knowledge  or  investigation  on  his  part  as  to  whether  it  had  been 
disconnected.  We  think  it  within  the  province  of  the  jury  to  con- 
sider whether  it  was  not  negligence  in  one  to  permit  such  a  condition 
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to  exist  on  his  own  premises  without  even  investigation  and  to  expose 
himself  to  the  peril  thereof. 

2.  Error  is  assigned  upon  a  ruling  excluding  an  offer  of  proof 
that  the  iron  stake  or  rod,  to  which  the  main  ground  wire  from 
plaintiff's  telephone  was  attached,  was  not  an  approved  device, 
being  rusty  and  not  galvanized,  so  that,  as  argued,  it  failed  of  its 
full  duty  in  conducting  electricity  to  the  ground,  and  at  least  en- 
hanced the  likelihood  of  lightning  passing  through  the  pumphouse 
wire.  The  objection  and  ruling  were  based  upon  the  contention  that 
the  notice  of  injury  failed  to  describe  any  such  defect  or  negligence 
among  the  grounds  upon  which  plaintiff's  claim  was  made  in  accord 
with  section  4222,  Rev.  St.  1898.  We  shall  not  deem  necessary  to 
decide  how  fully  or  specifically  that  notice  must  describe  the  negli- 
gence of  defendant  upon  which  a  plaintiff  grounds  his  claim,  nor 
whether,  by  reasonable  interpretation,  the  notice  here  may  be  held  to 
point  out  this  defect ;  for,  if  it  be  conceded  that  this  evidence  oflFered 
was  admissible  as  tending  to  prove  defendant's  negligence,  its  ex- 
clusion could  not  have  had  any  prejudicial  effect  upon  that  issue, 
because  the  jury  found  defendant  negligent.  An  error  which  does 
not  affect  a  substantial  right  cannot  justify  a  reversal.  Section  2829, 
Rev.  St.  1898.  But,  says  appellant,  even  if  not  admissible  to  prove 
defendant's  negligence,  such  evidence  did  tend  to  rebut  contributory 
negligence  on  plaintiff's  part,  if,  as  he  claims,  he  had  no  knowledge 
of  the  defects  in  the  ground  connection,  nor,  therefore,  of  enhanced 
peril  from  the  pumphouse  wire.  The  offer  of  evidence  was,  ob- 
viously, not  understood  by  either  party  or  the  court  to  be  in  support 
of  any  such  issue ;  hence  it  cannot,  in  fairness  to  the  trial  court,  be 
said  that  any  ruling  was  made  on  that  subject,  so  as  to  be  a  legiti- 
mate ground  upon  which  to  assign  error.  Waiving  that  considera- 
tion, however,  could  error  be  predicated  upon  exclusion  of  evidence 
in  denial  of  plaintiflF's  negligence  at  that  stage  of  the  trial  ?  At  the 
time  of  the  offer  there  had  been  no  evidence  drawn  out  which  could 
support  an  imputation  of  negligence  of  plaintiff.  He  and  another 
witness  had  merely  given  the  barest  outline  of  the  catastrophe,  and 
he  had  been  withdrawn  from  the  stand,  apparently  to  make  place  for 
some  medical  witnesses,  when  the  witness  Burton  was  called  to  give 
descriptions  of  the  telephone  and  the  various  wires  as  he  observed 
them  immediately  after  the  injury.  Contributory  negligence  is 
purely  and  strictly  defensive  in  Wisconsin,  As  said  in  one  of  the 
cases  cited,  it  is  like  the  defense  of  payment.  Randall  v.  North- 
western Telegraph  Co.,  54  Wis.  140,  147,  11  N.  W.  Rep.  419,  41 
Am.  Rep.  17;  Hoye  v,  C.  &  N.  W.  R'y  Co.,  67  Wis.  i,  15,  29  N.  W. 
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Rep.  646 ;  Gill  v.  Homrighausen,  79  Wis.  634^  48  N.  W.  Rep.  862. 
Evidence  in  support  thereof  is  defensive  merely,  and  such  affirmative 
evidence  cannot  regularly  be  introduced  until  plaintiff's  case  is 
closed ;  nor,  in  the  proper  order  of  trial,  should  evidence  in  denial 
thereof  be  received  until  defendant  rests  his  case.  Of  course,  in 
practice,  it  often  happens  that  plaintiff  and  his  witnesses,  in  narrating 
the  transaction  surrounding  an  injury,  cannot  avoid,  either  on  direct 
or  cross-examination,  describing  his  conduct,  and  thus  furnishing 
proof  of  the  defense  of  which  defendant  can  avail  himself,  and  it 
might  then  be  proper  to  permit  plaintiff  to  introduce  explanatory 
evidence  to  avert  the  result  of  motion  for  new  suit.  Even  in  that 
case  the  evidence  would,  strictly,  be  out  of  order,  and  admissible 
only  in  discretion.  We  surely  could  not  hold  it  abuse  of  discretion 
to  refuse  to  receive  evidence  to  rebut  contributory  negligence  before 
any  had  appeared  in  support  of  that  issue.  Such  would  be  the 
situation  here,  if  the  evidence  had  been  offered  expressly  to  disprove 
contributory  negligence,  and  no  error  would  exist  in  its  exclusion. 

3.  Error  is  assigned  because  the  court  told  the  jury,  apropos  of  the 
plaintiff's  contributory  negligence :  "  It  is  matter  of  common  knowl- 
edge with  all  men  that  lightning  is  conducted  along  such  wires  as 
that  which  ran  to  the  phone  and  to  the  pumphouse."  We  think  the 
court  was  entirely  correct.  We  suppose  it  to  be  common  knowledge 
that  a  copper  wire  is  a  better  conductor  of  electricity  than  most  other 
things,  and  that  any  wire  having  contact  with  the  outside  of  build- 
ings is  liable  to  become  charged  with  electricity  seeking  way  from 
the  atmosphere  to  the  ground,  especially  in  times  of  electrical  dis- 
turbance.   We  discover  no  error  in  this  instruction. 

Complaint  is  made  of  instruction  upon  the  sanie  issue,  that  the 
jury  should  consider  whether  "  the  plaintiff  knew  or  ought  to  have 
known  and  comprehended  the  risk  and  dangers."  The  excepted  por- 
tion of  the  instruction,  standing  alone,  might  be  objectionable  upon 
the  grounds  discussed  in  Dehsoy  v.  M.  E.  R'y  &  L.  Co.,  iiO  Wis.  412, 
416,  85  N.  W.  Rep.  973,  as  allowing  the  jury  to  set  up  for  them- 
selves an  ideal  of  that  which  the  plaintiff  ought  to  have  known ;  but 
this  is  a  portion  of  a  general  charge,  in  which  the  jury  were  cor- 
rectly informed  that  plaintiff  ought  to  know  and  appreciate  those 
things  which  a  man  of  ordinary  care  and  prudence  would  know  and 
appreciate  under  like  circumstances.  Thus  qualified,  we  can  dis- 
cover Qothing  of  error  in  the  instruction. 

The  charge  on  the  subject  of  contributory  negligence  is  further 
complained  of  generally,  because  it  did  not  in  terms  inform  the  jury 
that  negligence  on  plaintiff's  part  which  directly  contributed  to  the 


616  /p  American  Negligence  Keforts. 

injury  must  have  been  the  proximate  cause  thereof,  with  a  statement 
of  all  the  elements  pertaining  to  proximate  cause.  We  do  not  think 
it  obnoxious  to  this  objection.  It  required  for  an  affirmative  answer 
that  his  negligence,  if  any,  must  have  "  directly  contributed  "  to  his 
injury ;  but  the  rest  of  the  same  sentence  required  also  that  the  injury 
must  have  been  the  natural  and  probable  result,  and  that  the  situation 
must  have  been  such  that  an  ordinarily  prudent  person  would  have 
anticipated  and  appreciated  the  danger  of  such  an  accident  This 
instruction  was  at  least  favorable  enough  to  the  appellant.  If  not 
necessary  that  his  negligence  should  have  contributed  "  directly," 
that  requirement  could  not  prejudice  him ;  for  all  tlje  elements  of 
proximate  cause  were  required  to  be  found,  and  this  in  addition. 

In  this  immediate  connection  we  may  consider  the  contention  that 
the  findings  that  defendant's  negligence  was  the  proximate  cause  of 
the  injury  and  that  plaintiff's  negligence  proximately  contributed 
are  so  inconsistent  that  they  cannot  stand  together.  This  would, 
indeed,  be  novel  doctrine  in  this  State,  where  the  law  has  been  de- 
clared from  the  earliest  days  that,  although  the  defendant's  negli- 
gence be  the  proximate  cause  of  an  injury,  yet  plaintiff  cannot 
recover  if  his  own  negligence  contributed  thereto.  Counsel's  con- 
tention is,  in  effect,  that,  if  the  first  fact  be  found,  the  latter  cannot 
exist  —  a  proposition  in  conflict  with  too  many  decisions  to  cite. 
One  will  suffice:  Boyce  v.  Wilbur  Lumber  Co.,  119  Wis.  650,  97 
N.  W.  Rep.  563,  where  it  is  said  of  plaintiff's  negligence :  "  It  need 
not  be  the  sole  cause,  and  it  may  contribute  but  slightly."  However, 
there  is  no  necessary  inconsistency  between  the  two  findings.  To 
the  finding  of  proximate  causation  by  defendant's  negligence,  it  is 
but  necessary  that  the  probability  of  some  injury  be  within  reasonable 
anticipation;  not  the  particular  injury;  not  even  an  injury  to  the 
particular  person.  Mauch  v.  Hartford,  112  Wis.  4?,  87  N.  W.  Rep. 
816;  Meyer  v.  Milwaukee  E.  R.  &  L.  Co.,  ii6  Wis.  336,  340,  93 
N.  W^  Rep.  6.  Now  the  jury  might  well  have  believed  that  just 
such  an  injury  as  this  was  to  be  reasonably  anticipated  to  some 
I)erson  having  no  knowledge  of  the  danger,  and  therefore  guilty  of 
no  negligence  in  exposing  himself  to  it,  and  thus  have  properly 
found  complete  proximate  causal  connection  with  any  injury  actually 
resulting ;  but  the  fact  that  the  person  who  happened  to  receive  the 
injury  had  such  knowledge  of  the  peril  as  to  render  him  negligent 
in  the  exposure  to  it  would  not  derogate  in  any  degree  from  that 
finding,  although  it  might  justify  a  conclusion  of  contributory  negli- 
gence on  his  part.  Of  course,  the  conduct  of  a  plaintiff  which  brings 
on  the  injury  may  have  been  so  extraordinary  and  unusual  as  to 
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tend  to  the  conclusion  that  no  injury  was  probable  enough  to  be 
anticipated  by  any  one,  and  such  conduct  is  provable  under  the 
general  issue,  not  because  it  is  contributory  negligence,  but  because, 
as  part  of  the  alleged  chain  of  events,  it  interrupts  the  natural  and 
probable  causal  connection  between  defendant's  negligence  and  the 
injury  suffered.    Jones  v.  S.  &  Fond  du  Lac  R.  R.  Co.,  42  Wis.  306, 

310- 
A  still  further  complaint  is  that  the  court  did  not  instruct  the  jury 

that,  even  if  plaintiff  were  guilty  of  negligence  in  coiling  the  wire 
and  hanging  it  in  a  place  dangerous  to  those  using  the  looking-glass, 
still  the  defendant  would  be  liable  if,  after  knowledge  of  such  negli- 
gence, it  might,  by  the  exercise  of  ordinary  care,  have  averted  the 
injury.  This  is  the  doctrine  of  comparative  or  supervening  negli- 
gence, which  has  no  place  in  the  jurisprudence  of  this  State.  If 
plaintiff's  own  negligence  caused  or  contributed  to  the  injury  proxi- 
mately, the  defendant  is  not  liable,  unless  guilty  of  g^oss  negligence, 
as  recently  defined  by  this  court.  Watermolen  v.  Fox  River  Electric 
R'y  &  Power  Co.,  no  Wis.  154,  85  N.  W.  Rep.  663,  and  cases  cited. 
4.  Another  assignment  of  error  is  based  upon  refusal  to  grant  a 
new  trial  upon  the  affidavit  of  one  of  the  jurors  that,  while  he  agreed 
and  consented  to  answer  the  sixth  question  as  to  contributory  negli- 
gence in  the  affirmative,  he  did  so  against  his  conviction  that  the 
true  answer  should  have  been  negative,  by  being  induced  to  believe 
that  the  affirmative  answer  would  be  immaterial  and  not  prevent  the 
plaintiff's  recovery,  and  that  such  belief  was  brought  about  by  the 
statement  of  a  fellow- juryman  that  on  some  previous  occasion  he  had 
been  advised  by  a  distinguished  lawyer  to  that  effect,  and  knew  it 
was  so.  We  find  nothing  in  this  affidavit  to  tnake  it  the  duty  of  the 
court  to  set  aside  a  verdict.  It  does  not  in  any  wise  avert  the  fact 
that  the  verdict,  as  filed,  was  that  agreed  upon,  and  it  does  show  that 
in  this  instance  at  least  the  trial  court  was  peculiarly  successful  in 
securing  an  answer  to  this  question  not  induced  by  a  desire  to  favor 
the  party  in  fact  benefited  by  it.  One  of  the  important  purposes  of 
the  special  verdict  is  to  secure  the  answer  of  the  jurymen  upon  the 
concrete  issues  of  fact  in  ignorance  of  the  legal  effect  of  their 
answers,  so  that  they  may  be  unbiased  by  favor  or  antagonism  to 
either  side.  It  certainly  is  no  ground  for  setting  the  verdict  aside 
that  such  end  has  been  accomplished  in  the  present  case.  However, 
the  affidavit  in  no  wise  impugns  the  correctness  of  the  written  verdict 
as  expressing  the  conclusion  in  fact  agreed  to  by  the  jurors.  It,  at 
most,  suggests  the  mental  processes  on  affiant's  part  which  led  him 
to  such  agreement.    We  think  this  form  of  attack  upon  a  verdict  is 
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entirely  against  the  weight  of  authority,  as  is  at  least  intimated  in 
Wolfgram  z/. .  Schoepke,  123  Wis.  19,  100  N.  W.  Rep.  1054,  where 
most  of  the  cases  on  the  subject  in  this  State  are  gathered ;  also  in 
Hempton  v.  State,  11 1  Wis.  127,  145,  86  N.  W.  Rep.  596. 

We  find  no  prejudicial  error  necessitating  reversal. 

Judgment  affirmed. 


WINCHEL  V.  GOODYEAR. 

_  « 

Supreme  Court,   Wisconsin,  November,  1905. 


MASTER  AND  SERVANT  — SAWMILL  — EMPLOYEE  SLIPPING 
AND  FALLING  AGAINST  SAW  THAT  WAS  INSUFFICIENTLY 
GUARDED.  —  Where  it  appeared  that  a  table  bed  was  so  constructed  as 
to  cover  a  saw  not  in  use  and  to  prevent  contact  with  it,  but  being  left 
unsupported  it  would  become  depressed  when  any  weight  was  thrown 
upon  it  and  thereby  cause  the  saw  to  project  through  a  slit  and  be  ex- 
posed above  its  surface  and  that  the  plaintiff,  an  employee  in  the  mill, 
while  passing  along  a  wet  passageway  strewn  with  bark  and  wood,  was 
injured  by  slipping  and  falling  on  the  table  bed  and  was  cut  by  the 
projecting  saw,  the  negligence  of  defendant  in  leaving  the  saw  insuffi- 
ciently guarded  was  the  proximate  cause  of  the  plaintiff's  injury,  and  a 
judgment  in  his  favor  was  affirmed. 

Appeal  from  Circuit  Court,  Monroe  County. 

Action  by  Orison  Winchel  against  C.  A.  Goodyear,  doing  business 
under  the  name  and  style  of  C.  A.  Goodyear  Lumber  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

This  action  was  brought  for  the  recovery  of  damages  for  injuries 
sustained  by  plaintiff  on  February  9,  1904,  while  employed  in  de- 
fendant's sawmill  in  the  city  of  Tomah.  Defendant's  mill,  at  the 
time  of  the  accident,  was  equipped  with  two  band  saws  for  sawing 
timber.  These  saws  were  located  in  the  west  end  of  the  mill  near 
the  southwesterly  and  northwesterly  comers,  respectively.  The 
lumber  was  carried  from  these  band  saws  on  two  lines  of  live  rollers, 
one  along  the  south  and  the  other  along  the  north  side  of  the  mill, 
extending  nearly  its  entire  length.  These  roller  lines  are  about  three 
feet  wide  and  two  and  one-half  feet  high.  The  edge  of  the  top  of 
the  south  roller  line  is  covered  by  an  eight-inch  wide  plank,  called 
the  decking,  and  is  faced  by  a  plank  two  inches  thick.  The  rollers 
do  not  cover  the  ten-inch  space  thus  made,  and  upon  this  employees 
walked  in  connection  with  their  work  and  in  the  operation  of  the 
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mill.  About  thirty  feet  east  of  the  band  saw  and  adjoining  the 
south  edge  of  the  roller  line  a  slasher  saw  was  located,  covered  by  a 
table,  the  frames  of  which  formed  skids  which  extended  from  the 
south  live  roller  line  to  the  edger  table.  The  table  frame  is  on  the 
level  with  the  top  of  the  decking  on  the  roller  line ;  the  bed  of  the 
table  is  a  little  lower  than  the  top  of  the  decking  and  the  table  frame. 
The  table  bed  covers  the  circular  slasher  saw,  which  runs  con- 
tinuously when  the  mill  is  in  operation  and  is  hung  beneath  the  table 
bed  upon  a  movable  lever.  When  wanted  for  use  the  slasher  saw  is 
raised  by  the  lever  and  projected  above  the  table  bed  through  a  slit 
and  is  held  there  until  it  is  dropped  below  the  table  bed  when  no 
longer  in  use.  The  slasher  table  joins  the  north  edge  of  the  south 
roller  line,  and,  as  originally  built,  this  end  of  the  table  bed  rested  on 
a  cleat  fastened  to  the  plank  forming  the  casing  of  the  decking  of 
the  roller  line.  This  table  bed  serves  to  cover  the  saw  and  prevents 
contact  with  it  when  the  saw  is  dropped  below  its  surface.  Part  of 
the  cleat  supporting  the  table  bed  had  been  sawed  away  through  con- 
tact with  a  new  s^w  larger  than  the  original.  A  support,  extending 
from  the  floor  to  the  under  side  of  the  table  bed,  was  so  placed  as  to 
hold  up  the  end  of  the  table  bed  formerly  supported  by  that  part  of 
the  cleat  which  had  been  removed.  The  table  bed  would  remain  in 
position  though  unsupported  at  this  point,  but  if  any  weight  was 
applied  upon  this  end  it  would  tip  and  become  depressed  and  thereby 
cause  the  slasher  saw  to  project  through  the  slit  and  be  exposed 
above  its  surface.  North  of  the  slasher  table  is  a  passageway  about 
two  and  one-half  feet  wide  leading  to  the  plaintiff's  plane  of  work. 
This  has  gates  at  each  end,  which  served  as  skids  and  were  closed 
down  when  the  mill  was  running.  The  foreman  and  all  the  other 
employees  used  the  decking  along  the  north  edge  of  the  south 
roller  line  adjoining  this  slasher  table  as  a  way  in  going  to  and 
from  their  places  of  work  and  across  the  mill.  The  decking  was 
commonly  wet  and  strewn  with  pieces  of  bark  and  slabs. 

Plaintiff  had  been  in  defendant's  employ  for  nearly  a  month  imme- 
diately preceding  the  accident.  He  was  twenty-one  years  of  age, 
and  of  limited  experience  in  the  work  and  operation  of  a  saw- 
mill. His  first  work  was  tying  edging  in  the  north  side  of  the  mill. 
This  did  not  require  him  to  be  near,  nor  to  pass  over,  the  ma- 
chinery in  the  south  part  of  the  mill.  Some  days  prior  to  the 
accident  the  foreman  had  set  him  at  work  in  a  place  east  of  the 
slasher  table  and  skids,  taking  slabs  from  the  south  roller  line  and 
edgings  from  the  rollers  east  of  the  edger,  pulling  them  onto  the 
conveyor  chains  upon  the  floor  on  which  he  stood.    In  performing 
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this  work  he  used  an  iron  hook  attached  to  a  wooden  handle.    The 
foreman  took  him  to  this  work  over  the  decking  of  the  south  roller 
line  which  adjoined   the   slasher  table,  and   he  thereafter  on    all 
occasions  passed  over  this  decking  in  going  to  and  from  his  place 
of  work.    He  was  not  informed  of  any  other  passage,  nor  when  the 
mill  was  running  was  any  other  passage  provided  or  used  by  the 
other  employees  who  had  occasion  to  pass  to  and  from  that  part 
of  the  mill  where  he  worked.     About  ten  days  before  the  accident 
the  support  which  had  been  placed  under  the  table  bed  instead  of 
the  cleat  became  removed.     The  table  bed  was  thus  left  unsup- 
ported up  to  the  time  of  the  accident.     This  defect  was  brought 
to  the  attention  and  notice  of  the  millwright,   who   had   charge 
of  such  repairs,  but  plaintiff  had  no  knowledge  of  the  defect,  nor 
did  he  know  but  that  the  table  was  properly  supported.     On  the 
day  of  the  accident,  while  the  mill  stopped  running,  plaintiff  took 
his  hook  to  the  blacksmith  shop  to  have  it  sharpened.     For  this 
purpose  he  passed  from  his  place  of  work  over  the  decking  of  the 
south  roller  line  and  thence  to  the  shop  near  the  north  side  of  the 
mill.     Upon  his  returning  into  the  building  on  his  way  to  his  place 
of  work  the  mill   started  up  Before  he  approached  the  decking. 
He  approached   this  decking  near  the   west   side   of  the   slasher 
table,  stepped  with  one  foot  onto  it,  and  while  in  the  act  of  raising' 
his  other  foot  and  body  to  pass  along  it,  he  slipped,  lost  his  foot- 
ing, and  the  weight  of  his  body  was  brought  to  bear  upon  the 
unsupported  part  of  the  table  bed  over  the  slasher  saw.    The  table 
bed  tipped  and  was  depressed,  and  the  saw  was  projected  above 
the  surface,  bringing  his  leg  into  contact  with  the  saw  and  severely 
injuring  it.    This  case  was  submitted  to  a  jury  for  a  general  verdict,, 
and  a  verdict  was  returned  finding  for  the  plaintiff  and  assessing  his 
damages  at  the  sum  of  $6,800.    Judgment  for  this  and  for  costs  was 
entered  in  his  favor.    This  is  an  appeal  from  such  judgment. 

Geo.  H.  Gordon  (Howard  T.  Abbott,  of  counsel),  for  appellant. 

E.  C.  HiGBEE  and  Thorwald  P.  Abel,  for  respondent. 

SiEBECKER,  J.  (after  stating  the  facts).  —  The  plaintiff  claims 
that  the  defendant  was  guilty  of  negligence  in  that  he  failed  to  keep- 
the  table  bed  over  the  slasher  saw,  described  in  the  foregoing 
statement  of  facts,  sufficiently  supported  to  make  it  reasonably  safe 
for  its  purpose  in  the  operation  of  the  mill.  Defendant  starts  with 
the  assertion  that  plaintiff  has  wholly  failed  to  make  out  his  case,. 
and  then  proceeds  to  argue  that  no  actionable  negligence  is  shown 
because  plaintiff's  injuries  were  the  result  of  an  accidental  slip- 
ping,  which    defendant   claims   occurred    without   his    fault,   and 
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which  he  contends  was  the  proximate  cause  of  the  injuries.  The 
court  properly  submitted  the  questions  of  defendant's  negligence 
^nd  of  plaintiff's  contributory  negligence  to  the  jury,  and,  since 
they  resolved  all  the  submitted  questions  in  plaintiff's  favor,  it 
follows  that  they  found  the  defendant  guilty  of  the  negligence 
charged  in  the  complaint,  and  that  plaintiff  was  free  from  any  want 
of  ordinary  care  contributing  to  produce  the  injury.  No  grounds 
for  disturbing  such  findings  have  been  pointed  out  to  us,  nor  do  we 
perceive  any  that  would  justify  the  holding  that  the  evidence  in 
the  case  does  not  support  these  conclusions.  These  facts  must  there- 
fore be  held  as  established  by  the  evidence  under  the  verdict  ren- 
dered by  the  jury. 

The  question  presented  resolves  itself  to  the  contention  that 
the  alleged  negligence  was  not  the  proximate  cause  of  plaintiff's 
injuries.  This  is  based  upon  the  grounds:  First,  that  plaintiff's 
injuries  were  not  the  natural  consequence  of  the  alleged  negligence, 
but  that,  without  the  fault  of  the  defendant,  they  were  the  result 
of  his  accidentally  slipping  and  falling;  and,  secondly,  that,  if 
defendant  was  guilty  of  the  negligence  charged,  it  is  not  actionable 
because  he  as  a  person  of  ordinary  intelligence  and  prudence  could 
not  under  the  circumstances  have  anticipated  that  a  personal  in- 
jury to  another  might  probably  result  from  such  negligence.  The 
question  thus  presented  is,  were  the  injuries  the  natural  result  of 
the  alleged  negligence  in  not  providing  the  slasher  table  bed  with 
proper  support  and  thereby  causing  plaintiff  to  come  in  contact  with 
the  saw,  or,  were  they  the  result  of  his  accidental  slipping  on  the 
decking  of  the  roller  line  before  coming  into  contact  with  the  table 
bed?  The  solution  depends  upon  whether  under  the  circum- 
stances the  injuries  would  have  resulted  except  for  defendant's 
negligence.  If  it  is  shown  that  the  resultant  injuries  would  not 
have  occurred  had  the  defendant's  negligence  not  been  involved  in 
the  accident,  then  we  are  logically  led  to  the  conclusion  that  the 
negligence  was  the  real  producing  cause  of  the  injurious  conse- 
quences. 

Under  such  circumstances,  the  fact  that  other  conditions  and 
events,  not  the  result  of  plaintiff's  fault,  were  involved,  does  not 
relieve  the  negligent  defendant  from  responsibility.  From  the 
time  his  negligent  acts  occur,  the  ensuing  consequences  flow  from 
and  become  attributable  to  his  conduct  as  the  cause  which  con- 
trolled and  led  to  the  final  event,  and  his  negligence  thus  becomes 
the  efficient  cause  and  is  proximate  in  its  character,  if  he  ought 
reasonably  to  have  foreseen  that  a  personal  injury  might  result 
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therefrom.    The  other  surrounding  events,  if  within  the  rang^e  of 
natural  occurrences,  are  simply  conditions  within  which  the   de- 
fendant's negligence  operates  as  the  responsible  producing  cause  of 
the  damage  inflicted.    The  cases  of  Darcey  v.  Farmers'  Lumber  Co., 
87  Wis.  245,  58  N.  W.  Rep.  382 ;  Shepherd  v.  Morton-Edgar  Lum- 
ber Co.,  115  Wis.  522,  92  N.  W.  Rep.  260;  and  Yess  v.  Chicago 
Brass  Co.,  (Wis.)   102  N.  W.  Rep.  932,  are  cases  illustrative  of 
this  rule.     They  go  upon  the  ground  that  plaintiff  may  recover, 
notwithstanding  that  other  events,   not  attributable   to   plaintiff's 
fault,  are  involved  in,  and  have  contributed  to,  the  accident,  if  it 
appears  that  the  injuries  would  not  have  been  suffered  except  for 
the  negligence  of  the  defendant.     The  language  quoted  and  em- 
ployed in  the  opinion  of  the  Yess  case,  above  cited,  stating  that  the 
circumstances  and  events  not  attributable  to  the  plaintiff's   fault 
but  involved  in  and  contributing  to  the  injury  were  the  "  initia! 
and   moving"  or  "originating"   causes,   is  to  be  understood   as 
meaning  the  surrounding  conditions  in  which  the  negligence  of  the 
defendant  operated  as  the  efficient  cause  of  the  injurious  conse- 
quences.   Applying  this  rule  to  the  facts  before  us,  it  is  obvious  that 
if  the  table  bed  over  the  slasher  saw  had  been  supported  by  the 
cleat  or  the  prop  which  had  held  it  in  place,  then  plaintiff  could  not 
have  come  in  contact  with  the  running  saw.    We  think  the  inference 
from  the  evidence  is  justifiable  that,  if  the  table  bed  had  been 
thus  supported,  it  would  not  have  tipped  when  plaintiff  came  in 
contact  with  it,  and  it  would  not  have  become  so  depressed  as  to 
have  exposed  the  saw.    Dreher  v.  Town  of  Fitchburg,  22  Wis.  675, 
99  Am.  Dec.  91 ;  Houfe  v.  Town  of  Fulton,  29  Wis.  296,  9  Am. 
Rep.  568;  Brown  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  54 
Wis.  342,   II   N.  W.  356,  911,  41   Am.  Rep.  41;   Milwaukee  & 
St.  Paul  R'y  Co.  v.  Kellogg,  94  U.  S.  469;  Kellogg  v.  Chicago 
&  Northwestern  R'y  Co.,  26  Wis.  223,  7  Am.  Rep.  69 ;  Atkinson  v, 
Goodrich  Transportation  Co.,  60  Wis.  141,  18  N.  W.  Rep.  764,  50 
Am.  Rep.  352;  Seaver  t/.  Town  of  Union,  113  Wis.  322,  89  N.  W. 
Rep.  163 ;  21  Am.  &  Eng.  Encyc.  of  Law,  494,  subd.  "  g." 

It  is  further  contended  that,  if  the  resulting  injuries  are  the 
natural  result  of  defendant's  negligence,  then  under  the  attend- 
ing circumstances  they  could  not  reasonably  have  been  foreseen  and 
anticipated  by  a  person  of  ordinary  intelligence  and  prudence,  and 
therefore  no  actionable  negligence  was  proven.  The  evidence  war- 
rants the  inference  that  defendant  was  fully  informed  of  th'^ 
relative  positions  of  the  roller  line,  the  table,  and  the  slasher  saw; 
that  the  decking  was  wet  and  strewn  with  pieces  of  bark  and  wood ; 
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that  it  was  used  as  a  passageway  by  the  employees  in  going  to  and 
from  their  places  of  labor ;  that  the  table  bed  was  designed  as  a  cover 
for  the  revolving  slasher  saw  to  prevent  contact  with  it  when  it 
was  not  being  used  for  cutting,  and  that  persons  were  liable  to 
come  in  contact  with  it  in  passing  along  the  decking  of  this  roller 
line.  Nor  do  we  perceive  anything  unusual  or  extraordinary  in 
the  character  of  the  events  that  brought  plaintiff  into  contact  with 
the  table.  The  incidents  of  the  accident  are  not  of  an  unusual 
nature  under  such  conditions  and  are  such  as  might  have  been 
anticipated  under  the  circumstances.  "  It  is  not  required  that  the 
'  specific '  injury  or  '  such '  an  injury  as  is  complained  of  was  or 
ought  to  have  been  specifically  anticipated  as  the  natural  and  prob- 
able consequences  of  the  wrongful  act.  It  is  sufficient  if  the  facts 
and  circumstances  are  such  that  the  consequences  attributable  to 
the  wrongful  conduct  charged  are  within  the  field  of  reasonable 
anticipation."  Morey  v.  Lake  Superior  &  Transfer  Railway  Co., 
(Wis.)  103  N.  W.  Rep.  271,  and  cases  cited. 

An  exception  is  urged  to  the  refusal  of  the  court  to  instruct 
as  requested  on  the  question  of  defendant's  having  provided  a 
passageway  for  plaintiff  to  reach  his  place  of  labor  other  than  by 
going  along  the  roller  line,  and  that  his  failure  to  use  this  passage 
was  contributory  negligence.  An  examination  of  the  charge  dis- 
closes that  the  point  was  fully  and  correctly  covered  by  the  in- 
structions g^ven,  and  no  error  was  committed  by  this  refusal.  The 
verdict  shows  that  the  jury  found  that  plaintiff  was  free  from 
negligence  contributing  to  the  injuries. 
Judgment  affirmed. 

WiNSLOW,  J.  (concurring).  —  I  concur  fully  in  the  result  in 
this  case,  but  wish  to  add  a  few  words  to  prevent  what  it  seems  to 
me  may  be  a  possible  misconception  of  the  effect  not  only  of  this 
decision,  but  also  of  the  decision  in  the  case  of  Yess  v.  Chicago 
Brass  Co.,  (Wis.)  102  N.  W.  Rep.  932.  The  two  cases  are  sub- 
stantially parallel  so  far  as  the  questions  presented  in  this  court 
are  concerned,  and  the  misconception  which  I  fear  is  that  they 
may  be  regarded  as  holding  that  there  may  be  in  the  legal  sense 
a  first  or  an  initial  cause  which  is  not  the  proximate  cause;  ».  e,, 
that  there  may  be  a  first  or  initial  cause  setting  in  motion  a  subse- 
quent chain  of  events  resulting  finally  in  the  injury  which  is 
not  the  responsible  cause,  but  that  some  subsequent  event  may  come 
into  the  chain  and  become  the  proximate  or  responsible  cause. 
This  idea  is  erroneous.  I  do  not  think  it  can  be  reasonably  gath- 
ered from  the  opinions  in  the  two  cases  named,  but  I  fear  that 
there  may  be  such  an  impression  produced. 

"  First  cause,"  "  initial  cause/^  "  efficient  cause,"  and  "  proximate 
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cause  "  all  mean  the  same  thing  in  the  law  of  negligence.     They 
mean  the  cause  acting  first  and  immediately  producing  the  injury, 
or  setting  other  causes  in  motion,  all  constituting  a  natural   and 
continuous  chain  of  events  each  having  a  close  causal  connection 
with  its  immediate  predecessor;  the  final  event  in  the  chain  imme- 
diately effecting  the  injury  as  a  natural  and  probable  result  of  the 
cause  which  first  acted,  and  the  person  responsible  for  the   firs! 
event  having  reasonable  ground  to  expect  at  the  moment  of  his  act 
or  default  that  a  personal  injury  to  some  person  might  probably 
result  therefrom.    There  may  be  pre-existing  conditions  or  events 
without   which   the   final   injury   could   not   have   happened,   such 
as  the  momentary  shying  of  a  horse  on  a  defective  highway,  the 
inadvertent  and  non-negligent  misstep  of  a  traveler  into  a  danger- 
ous excavation  close  to  the  sidewalk,  or,  as  in  the  present  case 
and  the  Yess  case,  the  non-negligent  misstep  or  slip  upon  the  floor 
or  passage;    but  none  of  these  is  to  be  deemed  a  cause  of  the 
final  injury  any  more  than  the  mere  presence  of  the  injured  person 
on  the  scene  of  the  accident.    They  are  not  links,  either  initial  or 
otherwise,  in  the  legal  chain  of  responsible  causation,  and  should 
not  be  referred  to  as  such,  even  though  in  ordinary  nonlegal  par- 
lance they  might  broadly  be  termed  causes.    They  are  mere  circum- 
stances or  conditions   either  existing,   or  to   be   expected   in  the 
natural  order  of  things  to  occur  at  any  time;  and,  as  they  do  not 
enter  into  the  chain  of  responsible  causation,  they  cannot  be  said  in 
a  legal  sense  to  have  been  "  involved  in,"  or  to  have  "  contributed 
to,"  the  accident,  any  more  than  any  other  precedent  fact  as  the 
building  and  operation  of  the  mill,  the  employment  of  the  plaintiff 
in  the  mill,  or  his  very  existence,  though  without  these  circum- 
stances the  injury  could  not  have  happened.     So  it  does  not  seem 
safe  to  say  that  such  a  fact  may  have  been  "  involved  in  "  or  may 
have  "  contributed  to  "  the  accident,  for  this  seems  to  imply  that  it 
is  or  may  be  the  initial  fact  in  the  chain  of  proximate  causation 
resulting  in  the  injury,  which  cannot  be  true,  because,  if  it  were 
such  initial  fact,  it  would  also  be  the  efficient  and  proximate  cause, 
and  the  defendant's  negligence  coming  into  the  chain  of  causa- 
tion could  not  be  the  proximate  cause.    Thus,  in  the  present  case, 
the  defective  condition  of  the  saw  table  became  the  cause  which 
acted  first  within  the  rule  as  to  proximate  cause,  and  the  misstep  of 
the  plaintiff,  like  the  slip  of  the  foot  in  the  Yess  case,  was  a  mere 
circumstance  not   within   the   chain   of   proximate   causation,   nor 
involved  in  it. 
Marshall,    J.  —  I    concur    in    the    opinion    of    Mr.    Justice 

WiNSLOW. 
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MINNESOTA  IRON  COMPANY  V.  KLINE. 

Supreme  Court,  United  States,  December,  1905. 


RAILROADS  —  MASTER  AND  SERVANT  —  FELLOW-SERVANT 
RULE  ABROGATED  BY  LEGISLATURE  —  CONSTITUTIONAL 
LAW.  —  The  General  Statutes  of  Minnesota,  18^  sec.  2701,  that  abro- 
gates the  fellow-servant  rule  and  exempts  from  its  provisions  incomplete 
roads  only,  is  not  in  contravention  of  the  Fourteenth  Amendment  as 
interpreted  by  the  State  court  that  decided  that  the  exemption  did  not 
apply  to  an  accident  on  a  narrow-gauge  track  on  which  dump  cars  were 
run  by  a  mining  company  for  the  purpose  of  stripping  the  earth  from  the 
surface  of  the  mine. 

In  error  to  the  Supreme  Court  of  the  State  of  Minnesota  to 
review  a  judgment  reversing  a  judgment  of  the  District  Court 
of  the  County  of  St.  Louis,  in  that  State,  in  favor  of  defendant  in 
an  action  to  recover  damages  for  personal  injuries,  and  remanding 
the  cause  for  judgment  in  plaintiff's  favor  on  the  verdict  of  the 
jury.    Affirmed, 

See  same  case  below,  93  Minn.  63,  100  N.  W.  Rep.  681. 

The  facts  are  stated  in  the  opinion. 

Frank  B.  Kellogg,  W.  W.  Billson,  and  Joseph  B.  Cotton,  for 
plaintiff  in  error. 

Samuel  A.  Anderson  and  George  M.  Nelson,  for  defendant  in 
error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 

This  is  an  action  for  the  loss  of  an  arm  by  the  plaintiff,  the 
defendant  in  error,  while  repairing  an  engine  of  the  defendant, 
through  the  negligence  of  a  fellow-servant.  A  statute  of  Minnesota 
reads  as  follows :  "  Every  railroad  corporation  owning  or  oper- 
ating a  railroad  in  this  State  shall  be  liable  for  all  damages  sustained 
by  any  agent  or  servant  thereof  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof,  without  contributory  negligence  on 
his  part,  when  sustained  within  this  State,  and  no  contract,  rule, 
or  regulation  between  such  corporation  and  any  agent  or  servant 
shall  impair  or  diminish  such  liability;  provided,  that  nothing  in 
this  act  shall  be  so  construed  as  to  render  any  railroad  company 
liable  for  damages  sustained  by  any  employee,  agent,  or  servant 
while  engaged  in  the  construction  of  a  new  road,  or  any  part 
thereof,  not  open  to  public  travel,  or  use."  Minn.  Gen.  Stat.  1894, 
sec.  2701.  The  track  on  which  the  accident  happened  was  a  nar- 
Vol,  XIX  — 40 
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row-gauge  track,  on  which  dump  cars  were  run  by  the  defendant,  a 
mining  company,  for  the  purpose  of  stripping  the  earth  from  the 
surface  of  their  mine.  The  plaintiff  had  a  verdict  which  after- 
wards was  set  aside  by  the  trial  court  on  the  ground  that  if  the 
statute  were  construed  to  apply  to  this  case  it  would  be  contrary 
to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  This  ruling  was  reversed  by  the  Supreme  Court  of  the 
State  and  judgment  was  entered  on  the  verdict.  93  Minn.  63,  100 
N.  W.  Rep.  681.    The  case  was  then  brought  here. 

The  Supreme  Court  of  Minnesota  construed  the  act  to  apply  to 
this  case,  and  held  it  constitutional  when  so  construed.  Of  course, 
if  the  statute  as  interpreted  is  not  within  the  prohibitions  of  the 
Fourteenth  Amendment,  we  do  not  interfere  with  the  construc- 
tion adopted  by  the  State  court.  The  State  court  held  that  the 
Act  was  confined  to  the  dangers  peculiar  to  railroads,  and  did 
not  discriminate  against  railroad  companies  merely  as  such.  It 
read  the  proviso  as  only  exempting  incomplete  roads,  marking  the 
time  when  the  statute  should  take  effect,  and  not  as  confining  it  to 
roads  intended  for  public  travel.  Before  us  it  was  argued  that  when 
the  statute  was  passed  there  were  no  private  railroads  in  the  State, 
and  that,  if  the  proviso  is  taken  to  mean  what  the  court  said,  the 
discrimination  is  senseless  and  unjustified;  whereas,  if  it  be  taken 
to  confine  the  statute  to  public  roads  after  public  travel  has  begun, 
the  distinction  may  be  maintained.  We  are  of  a  different  opinion. 
Some  time  must  be  fixed  when  the  law  shall  begin  to  operate, 
and  the  time  when  the  road  is  finished  is  a  natural  and  proper 
time.  There  may  be  unavoidable  and  exceptional  dangers  before 
the  track  is  finished  and  while  cars  are  being  run  over  it  for  con- 
struction purposes,  and  the  Legislature  might  think  it  proper  that 
the  servant  should  take  the  risk  of  these  even  if  the  negligence  of  a 
fellow-servant  co-operated,  just  as  he  takes  the  risk  of  the  known 
peculiar  dangers,  when  he  sets  about  repairing  the  effects  of  an 
accident.  The  fact  that  there  may  be  also  dangers  like  those  on  the 
finished  road  does  not  prevent  the  Legislature  from  considering  the 
situation  as  a  whole  and  keeping  the  old  rule  on  practical  grounds 
until  the  exceptional  risks  come  to  an  end.  It  was  assumed  in 
argument  that  the  statute  would  not  apply  to  a  road  like  the  present 
if  it  were  built  in  aid  of  the  construction  of  a  public  railroad 
which  was  not  yet  completed.  We  see  nothing  In  the  decision 
or  the  statute  to  w^rant  the  assumption,  and  therefore  need  not 
discuss  what  the  effect  of  such  an  exception  would  be.  Of  course, 
there  is  no  objection  to  legislation  being  confined  to  a  peculiar 
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and  well-defined  class  of  perils,  and  it  is  not  necessary  that  they 
should  be  perils  which  are  shared  by  the  public,  if  they  concern 
the  body  of  citizens  engaged  in  a  particular  work.  Holden  v. 
Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Rep.  383. 

It  was  not  argued  that  the  statute  was  bad  as  interfering  unduly 
with  freedom  of  contract.  There  is  no  doubt  that  that  freedom 
may  be  limited  where  there  are  visible  reasons  of  public  policy 
for  the  limitation.  Holden  v.  Hardy,  169  U.  S.  366,  391,  18  Sup. 
Ct.  Rep.  383.  The  constitutionality  of  the  law,  so  far  as  it  merely 
does  away  with  the  exception  as  to  the  negligence  of  fellow-servants 
from  the  general  law  of  master  and  servant  in  the  case  of  railroads, 
is  not  disputed.  Missouri  P.  R.  Co.  v,  Mackey,  127  U.  S.  205,  8 
Sup.  Ct.  Rep.  1 161.  The  whole  case  is  put  on  the  proviso,  and  the 
argument  with  regard  to  that  is  merely  one  of  the  many  attempts  to 
impart  an  overmathematical  nicety  to  the  prohibitions  of  the 
Fourteenth  Amendment. 

Judgment  affirmed. 


LOONEY  V.  METROPOLITAN   R.  CO.  AND  W.  R. 

&  E.  CO. 

Supreme  Court,  United  States,  February,  1906. 


STREET  RAILWAY  — MASTER  AND  SERVANT  —  DEATH  OF  EM- 
.  PLOYEE  IN  PIT  UNDER  TROLLEY  CAR  MAKING  CONNEC- 
TION. —  Where  a  pitman  under  a  trolley  car  while  changing  the  system 
from  underground  to  overhead  by  removing  the  plow  and  connecting  the 
wires  necessary  for  the  operation  of  the  car  was  killed  by  an  electric 
shock  which  he  received  from  a  defective  insulation,  or  from  unneces- 
sarily touching  the  uninsulated  ends  of  the  wires,  in  the  first  case  the 
defendants  might  be  liable,  in  the  latter  they  were  exonerated,  whether 
the  conductor  of  the  car  had  been  negligent  or  not  in  failing  to  remove 
the  trolley  pole  from  the  overhead  wire  while  the  connection  was  being 
made  beneath  the  car. 

Argued  December  14,  15,  1905.    Decided  February  19,  1906. 

In  error  to  the  Court  of  Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Supreme 
Court  of  the  District,  entered  on  a  directed  verdict  in  favor  of  the 
defendants  in  an  action  to  recover  damages  for  the  alleged  negli- 
gent killing  of  the  plaintiff's  intestate.    AMrmed. 
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See  same  case  below,  24  App.  D.  C.  510. 

The  facts  are  stated  in  the  opinion. 

Maurice  D.  Rosenberg,  Alexander  Wolf,  and  Simon  Lyon, 
for  plaintiff  in  error. 

J.  J.  Darlington,  for  defendants  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 

Action  brought  by  plaintiff  as  administratrix  of  the  estate  of 
James  F.  Looney,  deceased,  against  the  defendants,  for  damages 
for  the  death  of  her  intestate,  alleged  to  have  been  caused  by 
defendants.  Judgment  went  against  plaintiff  in  the  Supreme  Court 
of  the  District  of  Columbia,  which  was  affirmed  by  the  Court  of 
Appeals. 

After  the  plaintiff  had  rested  her  case  the  court  directed  the  jury 
to  return  a  verdict  for  the  defendants.  The  correctness  of  this 
ruling  is  the  question  in  the  case. 

The  declaration  consists  of  four  counts.  The  first  three  allege  the 
employment  of  the  deceased  by  each  of  defendant  companies  re- 
spectively. In  the  fourth  the  allegation  is  that  he  was  rightfully  and 
lawfully  in  the  discharge  of  his  duties. 

Looney  was  employed  as  a  "  pitman "  by  the  Washington  & 
Great  Falls  Railroad  Company  (now  the  Washington  Railway  & 
Electric  Company),  and  was,  on  the  day  of  his  death  —  July  28, 
1 901  —  in  one  of  the  "  plow  pits  "  located  on  the  lines  of  the  com- 
pany, near  its  terminus  at  Thirty-sixth  street  and  Prospect  avenue 
northwest. 

The  Metropolitan  Company's  line  connects  at  this  point  with  that 
of  the  Great  Falls  line.  The  latter  company  uses  the  overhead 
system.  By  this  system  the  power  is  conveyed  to  the  car  by  means 
of  a  "  trolley  pole  "  attached  to  the  top  of  the  car  and  made  to 
touch  the  trolley  wire  when  used  to  propel  the  car.  The  Metro- 
politan Company  uses  the  underground  system  by  means  of  a 
"  plow,"  so  called,  projecting  through  a  slot  in  the  tracks  to  an 
underground  current.  The  two  companies  have  a  trackage  arrange- 
ment, whereby  the  cars  of  the  Metropolitan  Company  run  over  the 
line  of  the  other  company.  The  cars  of  the  Metropolitan  Com- 
pany, therefore,  are  equipped  not  only  with  a  "  plow  "  and  mechan- 
ism for  the  underground  system,  but  with  a  trolley  pole  and  mech- 
anism for  an  overhead  system.  To  attach  these  mechanisms  to 
their  respective  systems  it  is  necessary  to  run  a  car  over  an  excava- 
tion on  the  line  of  the  Great  Falls  Company  known  as  the  "  pit." 
The  "  pitman  "  is  thus  enabled  to  remove  the  "  plow  "  from  a  car  to 
be  transferred  from  the  Metropolitan  line  to  the  Great  Falls  line, 
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and  adjust  or  attach  the  wires  or  "  leads  "  necessary  for  the  opera- 
tion of  the  car  over  the  Great  Falls  line.  While  doing  this  Looney 
was  killed,  the  plaintiff  contends,  through  the  negligence  of  the 
conductor  of  the  car  in  permitting  the  trolley  pole  to  come  in 
contact  with  the  trolley  wire,  whereby  a  current  of  electricity  was 
transmitted  to  the  motive  machinery.  And  this  is  the  ground  of 
negligence  charged  in  the  declaration.  In  every  count  it  is  alleged 
"  before  said  intestate  entered  said  plow  pit  it  became  the  duty 
of  the  defendants,  and  each  of  them,  to  keep  or  cause  to  be  kept, 
the  electric  current  so  cut  off  from  said  pit  as  not  to  injure  the 
said  intestate;  and  the  plaintiff  says  the  said  intestate,  having 
entered  said  pit  in  obedience  to  said  direction  to  him  as  aforesaid, 
said  defendants  negligently  failed  to  keep,  or  cause  to  be  kept, 
cut  off,  as  aforesaid,  said  electric  current  from  said  pit  while  said 
intestate  was  therein  for  the  purpose  aforesaid,  whereby  and  by 
reason  of  said  negligence  the  said  intestate  was  so  severely  shocked 
and  injured  by  said  electric  current  that  he  almost  immediately 
died." 

At  the  trial  there  was  evidence  given  by  the  plaintiff  of  the 
arrangement  between  the  defendant  companies  as  to  the  exchange 
of  cars,  and  to  the  relation  of  their  respective  employees.  On  this 
evidence  the  parties  base  opposing  contentions,  the  defendants  con- 
tending that  the  conductor  and  Looney  were  fellow-servants,  the 
plaintiff  contending  that  they  were  not.  Both  of  the  lower  courts 
sustained  the  contention  of  the  defendants.  The  Court  of  Appeals 
besides  intimated  a  belief  that  the  testimony  on  behalf  of  plaintiff 
rather  tended  to  show  accident  than  negligence.  If  this  be  so,  or 
if  the  evidence  fails  to  establish  whether  the  death  was  caused  by 
accident  or  negligence,  the  judgment  should  be  affirmed,  and  it  will 
be  unnecessary  to  decide  whether  Looney  and  the  conductor  were 
fellow-servants.  We  will  assume,  for  the  purposes  of  the  case,  that 
they  were  not  fellow-servants. 

The  accident  was  seen  by  two  persons,  Margaret  Mawson  and 
Helen  Gertrude  Coon.  The  former  testified  that  she  was  sitting  in 
her  room  on  the  second  floor  of  her  house,  which  is  on  Prospect 
avenue,  seventy-five  feet  or  more  from  the  "  pit."  She  saw  the  car 
turn  the  curve  from  Thirty-sixth  street  into  Prospect  avenue,  and 
"  that  the  trolley  pole  was  up  and  the  trolley  wheel  against  the 
overhead  wire,  all  the  time  after  the  car  got  into  Prospect  avenue 
until  it  stopped  over  the  pit;  that  while  the  car  was  coming  from 
Thirty-sixth  street  down  to  the  pit  she  saw  Looney,  the  deceased, 
enter  the  pit  through   the  south   trapdoor.      That  after   the  car 
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stopped  over  the  pit  she  saw  him  go  up  under  the  car  and  take 
the  plow  off.  That  after  he  took  the  plow  off  she  saw  him  go 
up  under  the  car  again  and  put  the  wires  up  in  the  car  to  connect 
with  the  overhead  trolley,  and  that  while  he  was  in  that  position 
she  heard  him  holler  and  drop  down,  and  the  motorman  turned 
and  said  *  For  God's  sake,  fix  that  trolley ! '  and  the  conductor  then 
pulled  the  trolley  down,  but  did  not  before  that  time.  *  *  * 
That  the  accident  did  not  happen  until  after  the  car  stopped  and 
the  deceased  had  removed  the  plow  and  had  gone  up  under  the 
car  again  and  was  putting  up  the  wires.  That  she  saw  the  move- 
ments of  the  deceased  under  the  car  through  the  trapdoor.  That 
she  could  see  his  hands  taking  off  the  plow ;  could  see  nothing  but 
his  hands  then ;  that  after  he  took  off  the  plow  and  went  up  under 
the  car,  she  could  see  a  part  of  his  body  above  the  surface  of  the 
street.  That  the  pit  was  deep  enough  for  a  man  to  stand  up  in; 
that  she  heard  no  bell  ring,  nor  signal  of  any  sort;  her  hearing 
was  good  enough  to  hear  a  bell  if  one  had  been  rung.  That  he 
had  to  use  his  hands  to  remove  the  plow  and  also  put  the  over- 
head current  on,  and  she  saw  him  twist  his  hands  when  he  got  the 
shock." 

Helen  Gertrude  Coon  testified  that  she  was  a  daughter  of  the 
preceding  witness  and  lived  with  her;  that  she  saw  the  accident 
from  the  front  porch  of  the  house,  which  was  about  on  the  level 
with  the  sidewalk  of  Prospect  avenue.  She  saw  the  car  run 
around  the  curve  from  Thirty-sixth  street,  come  down  the  avenue, 
and  stop  over  the  pit.  She  was  not  certain  whether  the  pole  was 
touching  the  wire  before  the  car  stopped  over  the  pit,  but  the  pole 
was  touching  the  wire  or  came  in  contact  with  it  while  deceased 
was  taking  off  the  plow.  "  That  her  attention  was  directed  to  the 
fact  of  the  trolley  being  in  contact  with  the  wire  from  the  fact 
that  the  deceased  gave  a  gjoan,  and  the  motorman  said  *  For  God's 
sake,  pull  that  trolley  down ! '  That  some  one  said  *  Pull  the 
car  off  the  pit ! '  That  she  saw  deceased  take  the  plow  off  and  then 
go  up  under  the  car  to  throw  the  overhead  current  on.  That 
after  he  took  the  plow  off  and  was  putting  the  overhead  current 
on,  she  heard  him  groan.  That  she  heard  no  bells  or  signals  given. 
That  he  had  to  use  his  hands  to  remove  the  plow  and  also  to  pt|t 
the  overhead  current  onr,  and  she  saw  him  twist  his  hands  when 
he  got  the  shock.  That  she  saw  all  this  while  looking  under  the 
car  from  where  she  was  sitting  on  the  porch.  That  they  took 
the  body  up  out  of  the  pit  over  which  the  car  had  been  standing." 

A  passenger  on  the  car  testified  that  he  heard  one  bell  ring. 
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and  immediately  the  conductor  took  the  rope  that  holds  the  trolley 
rod  in  his  hands,  but  he  did  not  notice  him  do  anything  else.  In 
about  a  minute  and  a  half  there  "  was  a  groan  down  in  the  hole 
and  he  jumped  down  and  saw  the  man  lying  on  his  face.  He 
heard  some  one  say  '  For  God's  sake,  hold  the  rod  down ;  pull  the 
pole  down ! '  " 

Another  witness  testified  that  he  lived  on  Prospect  avenue,  and 
was  in  front  of  his  house,  lighting  the  fire  in  his  automobile.  He 
did  not  notice  the  car  before  it  stopped.  While  it  was  standing 
over  the  pit  he  heard  an  exclamation  and  a  groan,  and  some  one 
said  "  Pull  that  trolley  down !  "  After  the  exclamation  he  looked 
up  and  saw  the  trolley  against  the  wire.  He  was  about  seventy-five 
feet  from  the  car. 

Another  witness  testified  as  to  the  manner  of  adjusting  the 
plow  and  "  leads,"  and  the  way  a  shock  could  be  received  by  the 
pitman.  It  was  to  the  effect  that  the  wires  used  to  connect  the 
motive  power  with  the  overhead  trolley  are  called  "  leads."  Where 
the  pitman  takes  hold  of  them  to  adjust  them  they  are  insulated 
by  a  covering  of  india  rubber ;  but  at  the  ends  where  they  connect 
with  other  wires  they  are  uninsulated,  and  have  to  be  so  in  order 
to  take  the  current.  If  the  pitman  takes  hold  of  them  at  the  right 
place  and  there  is  no  leak,  he  would  not  be  shocked,  even  though 
they  were  connected  with  the  trolley.  "  Wear  and  tear,"  a  witness 
said  who  was  experienced  in  removing  and  adjusting  plows  and 
wires,  "  will  cause  a  leak  in  the  insulation.  A  leak  is  when  the 
electricity  comes  through  a  hole  in  the  insulation  caused  by  the 
wear  and  tear  or  from  the  insulation  being  old  or  imperfect." 

The  same  witness  also  testified  "  that  the  company  furnishes 
gloves  in  the  pit  with  which  to  handle  live  plows  and  wires.  But 
it  is  not  customary  or  required  to  use  the  gloves  except  upon 
rainy  days.  On  bright  days,  the  car,  when  over  the  pit,  is  supposed 
to  be  *  dead,'  and  you  don't  take  off  the  plows  with  gloves ;  you 
can't  half  do  your  work  with  them.  The  danger  from  electricity  is 
increased  from  perspiration,  rain,  or  other  moisture.  That  the 
day  of  the  accident  was  a  bright,  sunshiny  day.  The  accident 
occurred  between  two  and  four  o'clock  p.  m. 

If  the  trolley  was  on  before  the  plow  was  disconnected  and 
removed,  the  plow  would  be  charged  with  the  full  voltage  on  the 
line. 

A  witness  who  had  experience  with  the  construction  of  electric 
railway  systems,  and  was  familiar  with  the  action  of  electricity 
generally,  and  had  experience  in  superintending  the  work  of  dis- 
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connecting  a  plow  from  an  electric  car  and  adjusting  the  wires 
to  move  an  overhead  system,  testified  that,  *in  his  opinion  as  an 
expert,  it  would  be  the  duty  of  a  conductor  to  keep  the  trolley 
off  the  wire  until  he  received  some  signal  from  the  man  beneath  the 
car. 

I.  It  will  be  observed  that  the  deceased  did  not  meet  his  death 
while  removing  the  plow.  Of  this  the  testimony  leaves  no  doubt. 
2.  He  received  the  electric  shock  while  adjusting  the  leads.  It 
follows  from  the  first  proposition  that  the  trolley  pole  was  not  in 
contact  with  the  trolley  wire  when  the  plow  was  removed.  The 
.argument  of  plaintiff  assumes  the  contrary,  and,  indeed,  is  based 
entirely  on  the  assumption  that  the  deceased  received  his  death 
stroke  when  removing  the  plow. 

Two  questions  arise  on  the  second  proposition.  The  leads  are 
insulated  except  at  the  ends  that  go  into  the  connection;  they 
are  necessarily  uninsulated  there  in  order  to  take  the  currenL 
But  it  was  not  necessary  for  the  deceased  to  touch  the  uninsu^ 
lated  parts  in  making  the  connection,  and,  unless  touched,  no  shock 
would  have  been  received,  even  though  they  had  been  connected 
with  the  current  by  reason  of  the  trolley  being  in  contact  with 
the  wire,  unless  there  was  a  leak  in  the  insulation  arising  from 
defective  construction  or  wear  and  tear  in  use.  Granting,  there- 
fore, that  the  conductor  was  negligent,  one  of  two  things  was 
necessary  to  cause  the  accident  —  a  leak  in  the  insulation,  or  the 
act  of  the  deceased  in  touching  the  uninsulated  ends  of  the  leads. 
Either  one  or  the  other  was  a  necessary  condition.  If  the  first 
existed,  the  defendants  may  be  charged  with  liability.  If  the 
second,  they  are  exonerated.  The  burden  of  proof  becomes  a 
factor.  The  plaintiff  in  the  first  instance  is  not  required  to  prove 
that  the  deceased  was  free  from  contributory  negligence;  in  other 
words,  the  burden  of  proof  of  contributory  negligence  is  on  the 
defendant.  But,  on  the  other  hand,  plaintiff  must  establish  grounds 
of  liability  against  the  defendant.  To  hold  a  master  responsible, 
a  servant  must  show  that  the  appliances  and  instrumentalities  fur- 
nished were  defective.  A  defect  cannot  be  inferred  from  the  mere 
fact  of  an  injury.  There  must  be  some  substantive  proof  of  the 
negligence.  Knowledge  of  the  defect  or  some  omission  of  duty  in 
regard  to  it  must  be  shown. 

In  Texas  P.  R.  Co.  v,  Barrett,  i66  U.  S.  617,  17  Sup.  Ct.  Rep. 
707,  the  plaintiff  (defendant  in  error  in  this  court)  was  a  foreman 
in  charge  of  a  switch  engine,  and  was  injured  by  the  explosion 
of  a  boiler  of  another  engine.     There  was  evidence  tending  to 
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prove  that  the  boiler  was  and  had  been  in  a  weak  and  unsafe  state 
by  reason  of  the  condition  of  the  stay  bolts,  and  that  if  a  well- 
known  test  had  been  applied  the  condition  of  the  bolts  would  have 
been  discovered.  The  Circuit  Court  instructed  the  jury  that  the 
mere  fact  of  the  injury  received  from  the  explosion  would  not 
entitle  plaintiff  to  recover;  that,  besides  the  fact  of  explosion,  he 
must  show  that  the  explosion  resulted  from  the  failures  of  the 
railroad  company  to  exercise  ordinary  care  either  in  selecting  the 
engine  or  in  keeping  it  in  reasonably  safe  repair.  The  court  also 
instructed  the  jury  that  the  burden  of  proof  was  on  the  plaintiff 
throughout  the  case  to  show  that  the  boilers  and  engines  that 
exploded  were  improper  appliances  to  be  used  on  its  railroad  by  the 
defendant;  that  by  reason  of  the  particular  defects  pointed  out 
and  insisted  on  by  the  plaintiff  the  boiler  exploded  and  injured 
him,  and  the  plaintiff  was  ignorant  of  the  defects,  and  did  not, 
by  his  negligence,  contribute  to  his  injury.  Passing  on  these 
instructions,  this  court  said  that  they  laid  down  the  applicable  rule 
with  sufficient  accuracy,  and  in  substantial  conformity  with  the 
views  of  this  court  expressed  in  prior  cases  which  were  cited. 

Plaintiff  in  the  case  at  bar  introduced  no  evidence  whatever  of  a 
defect  in  the  leads  or  that  leaks  were  likely  to  occur,  or  the 
amount  or  degree  of  inspection  necessary  to  discover  them,  or 
that  there  was  an  omission  of  inspection.  The  case  was  probably 
brought  and  tried  on  a  different  theory.  It  was  argued  in  this, 
court  on  a  different  theory.  It  was  argued  on  the  assumption 
that  the  deceased  was  killed  when  removing  the  plow.  The  as- 
sumption's directly  in  the  teeth  of  the  testimony.  "The  accident 
did  not  happen  until  after  the  car  stopped  and  the  deceased  had 
removed  the  plow  and  had  gone  up  under  the  car  again  and  was 
putting  up  the  wires."  (Testimony  of  Margaret  Mawson.)  And 
to  like  effect  is  the  testimony  of  Miss  Coon.  "  She  saw  deceased 
take  the  plow  off  and  then  go  up  under  the  car  to  throw  the  over- 
head current  on.  That  after  he  took  the  plow  off  and  was  putting 
the  overhead  current  on  she  heard  him  groan."  And  she  saw  him 
"  twist  his  hands  when  he  got  the  shock." 

The  declaration  does  not  charge  a  defect  in  the  leads.  It 
charges  the  negligence  to  have  been  the  failure  "  to  keep,  or  cause 
to  be  kept,  cut  off  "  the  electric  current  while  the  deceased  was 
in  the  pit,  "  whereby  and  by  reason  of  said  negligence  the  said 
intestate  was  so  severely  shocked  and  injured  by  said  electric 
current  that  he  almost  immediately  died."  In  other  words,  the 
cause  of  death  was  the  negligent  act  of  permitting  the  trolley  pole 
to  come  in  contact  with  the  trolley  wire. 
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But  granting  plaintiff  is  not  limited  by  her  declaration,  never- 
theless she  has  not  satisfied  the  requirements  of  law  in  her  proof. 
A  plaintiff  in  the  first  instance  must  show  negligence  on  the  part 
of  the  defendant.  Having  done  this,  he  need  not  go  farther  in 
those  jurisdictions  where  the  burden  of  proof  is  on  the  defendant 
to  show  contributory  negligence.  In  other  words,  if  there  is  no 
evidence  which  speaks  one  way  or  the  other  with  reference  to  con- 
tributory negligence  of  the  person  killed,  then  it  is  presumed  that 
there  was  no  such  negligence.  Thomp.  Neg.,  sec.  401 ;  Baltimore  & 
P.  R.  Co.  V,  Landrigan,  191  U.  S.  461,  24  Sup.  Ct.  Rep.  137;  Texas 
&  P.  R.  Co.  V.  Gentry,  163  U.  S.  353,  16  Sup.  Ct.  Rep.  1104.  But 
the  negligence  of  a  defendant  cannot  be  inferred  from  a  presump- 
tion of  care  on  the  part  of  the  person  killed.  A  presumption  in  the 
performance  of  duty  attends  the  defendant  as  well  as  the  person 
killed.  It  must  be  overcome  by  direct  evidence.  One  presumption 
cannot  be  built  upon  another.  Douglass  v.  Mitchell,  35  Pa.  St.  440; 
Philadelphia  City  Pass.  R.  Co.  v,  Henrice,  92  Pa.  St.  431,  12  Am. 
Neg.  Cas.  546n,  37  Am.  Rep.  699;  Yamell  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.,  113  Mo.  570, 4  Am.  Neg.  Cas.  714,  18  L.  R.  A.  599,  21 
S.  W.  I. 

Judgment  affirmed. 


AXLINE  V.  TOLEDO,  W.  V.  &  O.  R.   CO. 

Circuit  Court,  United  States,  Southern  District,  Ohio,  Dec.  1905, 


DIVERSE  CITIZENSHIP  — REMOVAL  OP  CAUSES.  —  Where  there  is 
an  improper  joinder  of  parties  defendant,  the  one  improperly  joined  is 
to  be  disregarded  upon  the  ground  of  diverse  citizenship. 

RAILROAD  COMPANY  LEASING  ROAD  NOT  LIABLE  FOR  INJURY 
TO  EMPLOYEE  OF  LESSEE  — STATUTE.  — The  Statutes  of  Ohio, 
sec.  3305,  that  provides  that  a  corporation  leasing  its  railroad  shall  re- 
main liable  as  if  it  operated  the  road  and  both  lessor  and  lessee  shall  be 
jointly  liable  upon  all  rights  of  action  accruing  to  any  person  for  any 
negligence  or  default  growing  out  of  the  operation  or  maintenance  of 
the  road  or  in  any  wise  connected  therewith,  has  relation  only  to  the 
duties  of  a  common  carrier  and  does  not  create  a  liability  on  the  part~ 
of  the  lessor  for  an  injury  to  the  employee  of  the  lessee  that  failed  to 
perform  its  duty  as  master  (i). 

I.  The  following  commentary  upon  Law  Journal  for  February  IQ06: 
the  case  at  bar,  Axline  v.  Toledo,  "This  appears  to  be  one  of  the  first 
ETC.,  R.   Co.,  appeared   in  the  Yale     cases  to  arise  under  the  statute  in 
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E.  W.  JameS:  for  plaintiff. 

PoMERiNE  &  PoMERiNE,  foF  defendants. 

Thompson,  District  Judge.  —  This  cause  is  submitted  upon  a 
motion  to  remand  the  same  to  the  Court  of  Common  Pleas  for  the 
county  of  Coshocton,  in  the  State  of  Ohio  (the  court  in  which  it 
originated),  upon  the  ground  that  diverse  citizenship,  within  the 
meaning  of  the  removal  acts,  is  not  shown.  Under  these  acts  it  is 
necessary  that  all  the  parties  on  one  side  of  the  controversy  shall 
be  citizens  of  a  different  State  or  States  from  all  the  parties  on  the 
other  side,  and  in  this  case  the  record  shows  that  the  plaintiff  and 
the  defendant,  the  Toledo,  Walhonding  Valley  &  Ohio  Railroad 
Company,  are  citizens  of  the  same  State,  to  wit,  Ohio ;  but  it  further 
appears  that  the  Toledo,  Walhonding  Valley  &  Ohio  Railroad  Com- 
pany is  improperly  joined  as  a  defendant,  and  its  citizenship  there- 
fore should  be  disregarded.     The  tort  set  up  in  the  original  peti- 


Ohio,  but  a  number  of  cases  arising 
under  similar  statutes  have  been  de- 
cided in  other  States  during  the  last 
few  years,  and  the  present  case  seems 
to  follow  the  line  of  decisions  favored 
by  the  weight  of  authority.  The  prop- 
osition that  where  a  railroad  com- 
pany leases  its  property,  to  be 
operated  by  another  road,  the  lessor 
company  is  liable  for  all  the  torts  of 
the  lessee,  cannot  be  supported. 
The  lessor  company,  by  virtue  of  its 
charter,  assumes  the  obligation  to 
perform  certain  duties  for  the  public 
in  carrying  freight  and  passengers, 
and  in  observing  statutory  precau- 
tions for  the  protection  of  the  public 
from  danger  in  the  operation  of  its 
road.  When  it  shifts  to  another  com- 
pany the  burden  of  the  discharge  of 
these  duties  to  the  public,  any  loss 
resulting  to  any  member  of  the  pub- 
lic from  a  failure  by  its  lessee  to 
discharge  them  may  be  made  the 
basis  for  a  claim  for  damages  against 
the  lessor  compai^r.  Abbot  v,  R'y 
€o.,  So  N.  Y.,  27.  The  duty  owing 
from  the  lessee  company  to  its  em- 
ployees is,  however,  one  which  arises 
wholly  from  contract,  and  is  not  im- 
posed by  the  charter  of  incorporation. 
The  lessor  company  it  not  obliged  to 


employ  any  particular  members  of 
the  public.  A  person  entering  the 
service  of  the  lessee  company,  there- 
fore, acquires  no  right  against  the 
lessee  except  by  virtue  of  the  con- 
tract of  employment.  Such  an  em- 
ployee comes  into  no  privity  of  con- 
tract with  the  lessor  company  and 
cannot  hold  it  liable  for  the  negli- 
gence of  the  lessee  whereby  he  is 
injured.  R'y  Co.  v.  Washington,  86 
Va.  629;  Lee  v.  R'y  Co.,  116  Gal.  97; 
Banks  v.  R'y  Co.,  112  Ga.  655.  The 
same  rule  applies  where  there  is  no 
statute  authorizing  the  lease  of  the 
road.    R'y  Co.  v.  Culberson,  72  Tex. 

375- 
"In  R'y  Co.  v.   Hart,   (70  N.   E. 

Rep.  654)  and  R'y  Co.  v,  Mayes  (49 
Ga.  355)  the  courts  held  that  the 
lessor  was  liable  for  an  injury  to  a 
servant  of  the  lessee  resulting  from 
the  lessee's  negligence,  but  in  view  of 
the  fact  that  in  the  former  case  three 
justices  dissented  and  in  the  latter 
the  immediate  question  was  not  the 
sole  ground  upon  which  the  decision 
was  based,  the  cases  are  deprived  of 
much,  weight  as  authority  upon  the 
question. 

"  It  is  conceded  that  the  liability  in 
tort   may   be    enforced   against   the 
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tion  was  not  the  joint  tort  of  the  defendants,  nor  was  the  Toledo^ 
Walhonding  Valley  &  Ohio  Railroad  Company  a  party  thereto  in 
any  respect.  The  plaintiff  was  a  servant  of  the  Pennsylvania  Com- 
pany, employed  in  the  operation  of  a  railroad,  and  was  injured 
while  in  that  service,  as  is  alleged,  by  reason  of  the  negligence  of 
that  company.  The  Toledo,  Walhonding  Valley  &  Ohio  Railroad 
Company  was  the  owner  of  the  railroad,  and  the  Pennsylvania 
Company  was  its  lessee;  and  it  is  claimed  that  the  Toledo,  Wal- 
honding Valley  &  Ohio  Railroad  Company  is  liable  to  the  plaintiff 
for  the  injury  he  sustained,  under  section  3305  of  the  Revised  Stat- 
utes of  Ohio  of  1892,  which  provides : 

"  *  ♦  ♦  ^nd  notwithstanding  such  lease  the  corporation  of 
this  State,  lessor  therein,  shall  remain  liable  as  if  it  operated  the 
road  itself,  and  both  the  lessor  and  lessee  shall  be  jointly  liable  upon 
all  rights  of  action  accruing  to  any  person  for  any  negligence  or 
default  growing  out  of  the  operation  and  maintenance  of  such 
railroad,  or  in  any  wise  connected  therewith." 


lessor  company,  where  the  person  in- 
jured is  a  member  of  the  public,  with 
a  right  to  rely  upon  the  discharge  of 
the  duties  assumed  by  the  lessor  com- 
pany in  the  operation  of  the  road. 
Such  persons  are  shippers  and  pas- 
sengers, who  have  a  common-law 
right  to  the  exercise  of  peailiar  care 
by  the  common  carrier,  and  travelers 
upon  the  highway,  who  have  a  statu- 
tory and  common-law  right  to  such 
a  reasonable  and  careful  operation  of 
the  road  as  shall  not  unduly  injure 
them  in  the  pursuit  of  their  lawful 
rights.  R'y  Co.  v.  Curl,  28  Kan.  222; 
Freeman  v.  R'y  Co.,  10  N.  W.  Rep. 
594;  Arrowsmith  v.  R*y  Co.,  57  Fed. 
Rep.  165.  This  principle,  however, 
is  not  involved  in  the  present  case. 

"There  is  one  class  of  cases  where 
the  lessor  may  be  held  liable  to  the 
employees  of  the  lessee,  i.  e.,  where 
the  duty  is  retained  by  it  to  keep  the 
road  in  repair  and  the  lessee's  ser- 
vant is  injured  by  its  failure  to  do  so. 
In  such  cases,  where  the  injury  re- 
sults directly  from  the  negligence  of 
the  servant  of  the  lessor  or  from  the 
negligence  of  the  company  itself,  the 


lessor  is  liable.  Here  it  is  the  duty 
of  the  lessor  to  keep  the  road  in  a 
safe  and  proper  condition  for  use,  and 
to  exercise  the  care  in  the  manage- 
ment of  the  road  and  its  appliances 
that  is  necessary  to  prevent  any  injury 
arising  from  that  source.  This  duty 
is  imposed  by  the  common  law  ir- 
respective of  any  contract  A  suffi- 
cient privity,  in  all  cases  of  this  class* 
exists  between  parties  from  and  to 
whom  duties  are  owing,  when  their 
breach  is  the  cause  of  the  injury. 
Here  there  is  a  legal  duty  owing  to 
the  servant,  irrespective  of  the  con- 
tract between  the  lessor  and  the 
lessee,  and  though  he  can  sustain  no 
action  on  the  contract,  he  can  for 
neglect  of  duty.  These  duties  involve 
the  safety  and  security  of  those  who 
are  in  the  lawful  use  of  the  road  and 
are  of  a  genera!  and  public  character, 
and  for  their  non-performance  any 
person  particularly  injured  can  sus- 
tain his  action.  Smith  v.  R*y  Co.,  19 
N.  Y.  127;  Merrill  v.  R'y  Co., 
54  Vt.  200;  Sawyer  v.  R'y  Co.,  27 
Vt.  370;  Nugent  V,  R'y  Co.,  80  Mc 
62." 
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This  law  has  relation  to  the  duties  of  the  railroad  company  as 
a  common  carrier,  and  in  that  respect  is  declaratory  of  the  common 
law,  and  is  not  applicable  to  the  plaintiff's  case,  which  is  founded 
upon  the  contract  of  service  between  the  plaintiff  and  the  Pennsyl- 
vania Company,  and  not  upon  any  duty  which  the  Pennsylvanfa 
Company,  as  a  common  carrier,  owed  to  the  plaintiff.  If  the 
Pennsylvania  Company  had  undertaken  to  carry  the  plaintiff  as  a 
passenger,  as  in  the  case  of  Central  Ohio  Co.  et  al.  v,  Mahoney,  114 
Fed.  Rep.  732,  52  C.  C.  A.  364,  and  while  being  so  carried  the  plain- 
tiff had  been  injured  by  reason  of  the  negligence  of  that  company, 
both  companies  would  have  been  jointly  liable,  under  the  provi- 
sions of  the  Ohio  statute  referred  to,  because  the  injury  would  have 
been  caused  by  the  failure  of  the  Pennsylvania  Company  to  perform 
the  duty  imposed  upon  it  by  law  as  a  common  carrier ;  but  the  plain- 
tiff was  not  being  carried  as  a  passenger  over  the  railroad,  but  was 
a  servant  in  the  employ  of  the  Pennsylvania  Company,  and  the  duty 
which  that  company  owed  him  arose  out  of  the  contract  between 
them,  and  was  not  imposed  by  law  upon  grounds  of  public  policy. 
Rev.  St.  Ohio  1892,  sec.  3305 ;  Quested  v,  Newburyport  &  Amesbury 
Horse  R.  Co.,  127  Mass.  204;  Hukill  v,  Maysville  &  B.  S.  R.  Co., 
(C.  C.)  72.  Fed.  Rep.  745,  752-753- 

The  motion  to  remand  will  be  overruled. 


NORTHERN  PACIFIC  RY.  CO.  V.  DIXON. 

United  States  Circuit  Court  of  Appeals,  Eighth  Circuit,  August, 

1905. 


MASTER  AND  SERVANT  —  TELEGRAPH  OPERATOR  FELLOW- 
SERVANT  OF  MEMBERS  OF  TRAIN  CREW.  —  i.  A  local  telegraph 
operator,  whose  duty  it  is  to  gather  and  give  information  to  the  train 
dispatcher  relative  to  the  arrival  of  a  train  at  his  station,  to  enable  the 
dispatcher  to  formulate  orders  for  the  movement  of  other  trains,  is  a 
fellow-servant  of  the  train  operatives  in  giving  such  information,  so  that 
the  master  is  not  liable  to  them  for  injuries  caused  by  an  erroneous  order 
of  the  dispatcher,  induced  by  false  information  given  by  the  local  operator. 

SAME  —  NEGLIGENCE  — /e^S*  IPSA  LOQUITUR  INAPPLICABLE.— 
2.  The  doctrine,  *' Res  ipsa  loquitur"  is  inapplicable  to  negligence  cases 
arising  between  master  and  servant,  because  the  possible  causes  of  acci- 
dents during  service  are  many,  for  some  of  which  the  master,  and  for 
others  of  which  the  servant,  is  responsible,  and  the  happening  of  an  acci- 
dent does  not  indicate  to  which  class  its  cause  belongs.     The  burden  in 
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such  cases  is  always  on  him  who  alleges  that  the  master  was  guilty  of 
causal  negligence  to  establish  that  fact.  A  finding  that  an  accident  hap- 
pened and  that  the  servant  injured  was  not  at  fault  does  not  sustain 
this  burden,  because  the  accident  may  have  been  unavoidable,  or  may  have 
resulted  from  the  negligence  of  fellow-servants  or  from  other  causes  for 
which  the  master  is  not  liable. 

SAME  — MEETING  ORDERS  — RULES  OF  COMPANY  CONSTRUED. 
—  3.  The  rules  of  a  railroad  company,  that  meeting  orders  must  not  be 
sent  for  delivery  to  trains  of  superior  right  at  the  points  of  execution  if 
this  can  be  avoided,  and  that  there  should  be,  if  possible,  at  least  one 
telegraph  office  between  those  at  which  opposing  trains  meet,  do  not  con- 
stitute a  peremptory  prohibition  and  command,  but  except  cases  in  which 
an  ordinarily  prudent  man  would  deem  it  reasonably  safe,  in  the  light  of 
the  knowledge  which  the  dispatcher  has,  to  send  a  meeting  order  for 
delivery  to  a  train  of  superior  right  at  the  point  of  execution,  or  to  send 
meeting  orders  to  opposing  trains  at  points  between  which  there  is  no 
telegraph  station,  and  there  is  no  other  practical  way  to  reasonably  operate 
the  railroad. 

SAME  — TRAIN  DISPATCHER  MAY  RELY  ON  LOCAL  OPERA- 
TOR'S STATEMENT  THAT  TRAIN  IS  LATK  — 4.  The  movement 
of  freight  trains  by  telegraphic  orders,  based  on  information  relative  to 
the  location  of  the  trains  upon  a  railroad  gathered  and  telegraphed  by 
local  operators  or  station  agents  to  the  train  dispatcher,  is  a  rational, 
careful,  and  approved  method  of  operating  a  railroad.  It  is  not  a  lack  of 
ordinary  care  for  a  train  dispatcher  to  believe,  rely,  and  act  upon  such 
information,  although  it  shows  that  an  extra  freight  train  has  not  reached 
a  given  station  several  hours* after  it  was  due  to  pass  it 
(Syllabus  by  the  Court.) 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

The  defendant  in  error,  as  administratrix  of  the  estate  of  Chaun- 
cey  A.  Dixon,  brought  this  action  against  the  Northern  Pacific 
Railway  Company,  as  she  was  authorized  to  do  by  the  statutes  of 
the  State  of  Montana,  to  recover  damages  for  the  death  of  her  son, 
Chauncey,  which  she  alleged  was  caused  by  the  negligence  of  the 
plaintiff  in  error.  The  parties  waived  a  jury  and  made  an  agreed 
statement  of  facts,  upon  which  the  court  rendered  the  judgment 
against  the  company  which  is  here  challenged.  The  facts  material 
to  the  determination  of  the  questions  now  presented  are  these: 
Dixon  was  a  fireman  employed  by  the  company  in  operating  extra 
freight  train  No.  162,  and  he  was  killed  on  December  25,  1899,  ^y 
means  of  a  head-end  collision  of  that  train  with  extra  freight  frain 
No.  159.  The  railway  company  was  operating  its  railroad  in 
Montana.  It  had  made  and  promulgated  time-tables  for  its  regular 
trains,  and  had  adopted  reasonable  rules  for  the  operation  of  all 


7p  AMERICAN  Negligence  Reports.  689 

its  trains.  The  time-tables  did  not  and  could  not  provide  for  the 
running  of  extra  trains.  The  railway  company  had  in  its  employ- 
ment a  train  dispatcher  at  Missoula,  in  the  State  of  Montana,  who 
had  general  power  and  sole  authority  to  make  and  promulgate 
orders  for  the  running  of  those  trains  which  were  not  governed  by 
the  time-tables  on  the  division  of  its  railroad  on  which  this  colli- 
sion occurred.  A  large  proportion  of  its  trains  on  this  division 
were  run  as  extra  trains,  and  the  times  of  their  arrival  and  departure 
were  not  shown  on  the  regular  time-tables,  but  their  movements 
were  made  upon  telegraphic  orders  issued  by  the  train  dispatcher 
upon  information  furnished  by  telegraph  to  the  train  dispatcher  by 
its  station  agents  and  operators  along  the  line  of  the  railroad. 
All  these  facts  were  well  known  to  the  intestate,  Chauncey  A. 
Dixon.  The  main  line  of  the  railroad  extends  from  Missoula 
east  to  Helena,  through  Bonita,  twenty-six  miles  east  of  Missouri, 
Carlan,  thirty-three  miles  east  of  Missoula,  Drummond,  fifty-three 
miles  east  of  Missoula,  and  Garrison,  seventy-four  miles  east  of 
Missoula.  It  has  but  a  single  track.  This  railroad  has  a  branch 
which  extends  in  a  southeasterly  direction  from  Garrison  to  Butte^ 
On  the  night  of  December  24,  1899,  No.  162  was  running  east  on 
the  main  line  from  Missoula  to  Helena,  and  No.  159  was  running 
northwest  on  the  branch  line  from  Butte  to  Garrison.  These  trains 
were  running  under  special  schedules -not  included  in  the  time- 
tables, and  under  the  telegraphic  orders  of  the  main  dispatcher  at 
Missoula,  in  accordance  with  the  rules  of  the  company.  No.  162 
left  Missoula  for  Helena  at  10:20  p.  m.  on  December  24,  1899.  It 
arrived  at  Bonita  at  12:35  a.  m.  on  December  25,  1899,  ^^^  l^'t 
there  at  12:50  a.  m.  on  that  day.  It  was  the  duty  of  the  telegraph 
operator  and  station  agent  at  Bonita  to  observe  the  movement  of 
trains  passing  through  this  station,  and  to  advise  the  train  dis- 
patcher at  Missoula  of  their  movements.  But  he  was  asleep  when 
this  train  passed  his  station,  and  he  did  not  know  of  or  report  its 
passage.  The  only  telegraph  offices  open  during  the  night  between 
Missoula  and  Garrison  were  those  at  Bonita  and  Drummond.  When 
No.  162  left  Missoula,  and  when  it  left  Bonita,  No.  159  was  still  on 
the  branch  line  between  Butte  and  Garrison,  where  it  arrived  at  i  :05 
A.  M.,  and  "until  said  train  No.  159  reached  Garrison  it  had  not 
been  nor  could  it  be  determined  whether  said  train  No.  159  would 
run  beyond  Garrison  or  would  stop  at  that  point."  The  rules  of. 
the  company  provide,  among  other  things,  that  "meeting  order 
or  orders,  conferring  rights  to  the  point  where  placed,  must  not  be 
sent  for  delivery  to  the  trains  of  superior  right  at  the  point  of 
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execution,  if  it  can  be  avoided.  When  it  cannot  be  avoided,  special 
precaution  must  be  taken  by  the  train  dispatcher  and  operators 
to  insure  safety,  and  the  following  notice  will  be  incorporated  in 

the  order,  viz :    Train gets  this  order  at .    There  should 

be,  if  possible,  at  least  one  telegraph  office  between  those  at  which 
opposing  trains  receive  meeting  orders."  Upon  the  arrival  of  No. 
159  at  Garrison,  at  1:05  a.  m.  on  December  25,  1899,  the  train 
dispatcher  asked  the  telegraph  operator  and  station  agent  at  Bonita 
by  telegram  whether  or  not  train  No.  162  had  arrived  there,  and 
he  promptly  answered  that  it  had  not.  The  train  dispatcher  then 
ordered  the  train  crew  of  No.  159  to  run  extra  from  Garrison  to 
Missoula,  and  to  meet  No.  162  at  Carlan,  and  this  order  was  re- 
ceived by  that  crew  at  Garrison.  At  the  same  time  he  ordered  the 
crew  of  No,  162  to  meet  No.  159  at  Carlan,  and  sent  this  order 
to  the  operator  and  station  agent  at  Bonita  to  deliver  to  them. 
He  ordered  a  red  signal  displayed  at  Drummond  to  stop  No.  159, 
so  that  the  meeting  point  could  be  changed  on  its  arrival  at  that 
station  if  necessary.  These  orders  were  complete  at  i  :i8  a.  m.  At 
1 :20  A.  M.  No.  159  left  Garrison,  and  it  arrived  at  Drummond  at 
1 :57  A.  M.,  and  the  train  dispatcher  was  immediately  informed  of 
this  fact.  He  then  inquired  of  the  operator  and  station  agent  at 
Bonita  whether  or  not  extra  freight  No.  162  had  arrived  at  Bonita 
yet,  and  the  latter  promptly  repHed,  "  No  sign  of  them  yet."  He 
then  2isked  him  if  he  was  sure  No.  162  had  not  passed,  and  he 
replied,  "  Yes."  The  train  dispatcher  then  repeated  his  inquiry, 
and  the  operator  and  station  agent  at  Bonita  answered,  "  Yes,  I  am 
sure  freight  162  has  not  passed."  Thereupon  the  train  dispatcher 
issued  an  order  to  the  crew  of  No.  159  to  meet  No.  162  at  Bonita, 
and  an  order  to  the  crew  of  No.  162  to  meet  No.  159  at  Bonita, 
and  sent  the  former  order  to  Drummond  and  the  latter  to  Bonita. 
The  crew  of  No.  159  received  their  order  and  proceeded  with  their 
train.  It  collided  with  No.  162,  and  the  intestate,  Dixon,  was 
killed  by  the  collision,  about  four  miles  west  of  Drummond,  at  2:15 

A.  M. 

James  B.  Kerr  (Emerson  Hadley  and  C.  W.  Bunn,  on  the 
brief),  for  plaintiff  in  error. 

A.  M.  Antrobus  (D.  J.  O'CoN NELL  and  R.  J.  Burglehaus,  on 
the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Adams,  District 
Judge. 

Sanborn,  Circuit  Julge  (after  stating  the  case  as  above),  de- 
livered the  opinion  of  the  court. 
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At  the  first  hearing  of  this  case  the  negligence  of  the  local  operator 
at  Bonita,  who  slept  at  his  post  and  falsely  informed  the  train  dis- 
patcher that  extra  freight  No.  162  had  not  passed  his  station,  was 
conceded  to  have  been  the  cause  of  the  collision  and  of  the  death  of 
the  intestate,  and  the  only  question  argued  was  whether  or  not  this 
operator  was  a  fellow-servant  of  the  deceased,  who  was  a  fireman  on 
that  train.  The  Supreme  Court  decided  that  he  was,  (Northern 
Pacific  RV  Co.  v,  Dixon,  194  U.  S.  338^  24  Sup.  Ct.  683)  and  thus 
disposed  of  the  only  issue  that  was  then  presented  in  this  court. 
Since  that  decision  was  rendered  counsel  for  the  defendant  in  error 
has  prepared  another  brief  and  argument,  in  which  he  contends  that, 
although  the  negligence  of  the  local  operator  may  have  been  one  of 
the  causes  of  the  accident,  the  negligence  of  the  train  dispatcher  was 
either  the  proximate  cause  of  or  contributed  to  cause  it.  This  con- 
tention presents  two  questions:  i.  Was  the  train  dispatcher  guilty 
of  negligence  which  either  caused  or  contributed  to  cause  the  injury  ? 
and,  2,  was  the  train  dispatcher  the  fellow-servant  of  the  fireman,  or 
the  vice-principal  of  the  railway  company  ?  The  contention  that  the 
lack  of  care  of  the  train  dispatcher  contributed  to  cause  the  injury 
is,  I,  that  the  accident  itself  and  the  fipding  of  the  court  below  that 
the  fireman  was  not  guilty  of  contributory  negligence  raise  the  legal 
presumption  that  the  accident  was  caused  by  the  negligence  of  the 
railway  company ;  2,  that  the  failure  of  the  train  dispatcher  to  notify 
the  crew  of  extra  freight  No.  162  that  they  would  meet  extra  freight 
No.  159  was  causal  negligence ;  and,  3,  that  the  sending  of  the  final 
order  to  the  crew  of  No.  162  at  Bonita  to  meet  No.  159  at  that  place 
was  a  violation  of  the  rules  of  the  railway  company  and  a  negligent 
act  of  the  train  dispatcher  which  contributed  to  the  injury. 

But  the  doctrine,  " res  ipsa  loquitur"  is  inapplicable  to  cases  be- 
tween master  and  servant  brought  to  recover  damages  for  negli- 
gence, because  there  are  many  possible  causes  of  accidents  during 
service,  the  risk  of  some  of  which,  such  as  the  negligence  of  fellow- 
servants  and  the  other  ordinary  dangers  of  the  work,  the  servant 
assumes,  while  for  the  risk  of  others,  such  as  the  lack  of  ordinary 
care  to  construct  or  keep  in  repair  the  machinery  or  place  of  work, 
the  master  is  responsible.  The  mere  happening  of  an  accident  which 
injures  a  servant  fails  to  indicate  whether  it  resulted  from  one  of  the 
causes  the  risk  of  which  is  the  servant's,  or  from  one  of  those  the 
risk  of  which  is  the  master's ;  and  for  this  reason  it  raises  no  pre- 
sumption that  it  was  caused  by  the  negligence  of  the  latter.  In  such 
cases  the  burden  of  proof  is  always  upon  him  who  avers  that  the 
negligence  of  the  master  caused  the  accident  to  establish  that  fact. 
Vol.  XIX— 41 
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and  a  naked  finding,  as  in  this  case,  that  the  accident  occurred  and 
that  the  servant  was  guilty  of  no  negligence  which  contributed  to 
cause  his  injury,  is  insufficient  to  sustain  this  burden,  for  there  arc 
many  other  causes  than  the  negligence  of  the  master  and  that  of  the 
servant,  such  as  the  negligence  of  fellow-servants  and  latent  and 
undiscoverable  defects  in  place  or  machinery,  which  may  have  pro- 
duced it.  Chicago  &  N.  W.  R'y  Co.  v.  O'Brien,  132  Fed.  Rep.  593, 
596,  598,  67  C.  C.  A.  421 ;  Westland  v.  Gold  Coin  Mines  Co.,  41  C.  C. 
A.  199,  200,  loi  Fed.  Rep.  65 ;  Texas  &  Pac.  R'y  Co.  v.  Barrett,  166 
U.  S.  617,  17  Sup.  Ct.  707;  Patton  v,  Texas  &  Pac.  R'y  Co.,  179 
U.  S.  658,  21  Sup.  Ct.  275 ;  O'Conner  v.  111.  Cent  R'y  Co.,  83  Iowa, 
105,  14  Am.  Neg.  Cas.  673n,  48  N.  W.  Rep.  1002;  Brownfield  v. 
Railway  Co.,  107  Iowa,  254,  jy  N.  W.  Rep.  1038;  Brymer  v.  So. 
Pac.  Co.,  90  Cal.  497,  13  Am.  Neg.  Cas.  381,  27  Pac.  Rep.  371 ; 
Huff  V.  Austin,  46  Ohio  St.  386,  21  N.  E.  Rep.  864,  15  Am.  St.  Rep. 
613;  Wormell  v,  M.  Cent.  R.  Co.,  79  Me.  397,  15  Am.  Neg.  Cas^ 
339,  10  Atl.  Rep.  49,  I  Am.  St.  Rep.  321 ;  Grant  v.  Penn.,  etc.,  R. 
Co.,  133  N.  Y.  659,  16  Am.  Neg.  Cas.  8i6»,  31  N.  E.  Rep.  220.  The 
happening  of  the  accident  and  the  absence  of  contributory  negligence 
of  the  servant  constitute  no  ^bstantial  evidence  of  the  causal  negli- 
gence of  the  master,  and  are  insufficient  to  support  a  finding  or 
judgment  against  him  for  the  injury  which  resulted  from  it. 

In  Northern  Pac.  R'y  Co.  v.  Mix,  121  Fed.  Rep.  476,  57  C.  C.  A^ 
592,  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  sustained  a 
judgment  against  the  plaintiff  in  error  in  this  case  for  injuries  to 
the  head  brakeman  of  extra  freight  No.  162,  caused  by  the  collision 
under  consideration  here,  upon  the  ground  that  the  train  dispatcher 
was  guilty  of  negligence  because  he  did  not  notify  or  endeavor  to 
notify  the  crew  of  that  train  at  or  before  it  passed  Bonita  that  they 
were  to  meet  freight  train  No.  159  on  their  way  to  Helena,  and  that 
case  is  cited  and  urged  upon  our  consideration  to  secure  a  like  con- 
clusion in  this  case.  In  the  case  in  hand,  however,  the  parties  have 
agreed  that  prior  to  i  :os  a.  m.  of  December  25,  1899,  No.  159  was 
not  running  upon  the  main  line  between  Missoula  and  Helena,  which 
No.  162  was  to  traverse,  but  was  upon  a  branch  railroad  between 
Butte  and  Garrison;  that  No.  162  left  Bonita  going  east  at  12:50 
A.  M.,  fifteen  minutes  before  No.  159  arrived  at  Garrison;  that 
"  until  said  train  No.  159  reached  Garrison  it  had  not  been  nor  could 
it  be  determined  whether  said  train  No.  159  would  run  beyond  Garri- 
son or  would  stop  at  that  point,"  a  fact  which  does  not  appear  in  the 
report  of,  and  which  doubtless  was  not  proved  in,  the  Mix  caser 
and  that  there  was  no  telegraph  station  open  on  the  night  of  the 
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accident  between  Bonita  and  the  place  of  the  collision.  The  absence 
from  the  Mix  case  of  the  controlling  fact  which  appears  in  this  case, 
that  the  train  dispatcher  did  not  know  and  could  not  learn  whether 
or  not  No.  159  would  ever  come  upon  the  main  line  of  railroad  over 
which  No.  162  was  td  run  until  after  the  latter  train  had  left  Bonita, 
distinguishes  that  case  from  the  one  we  have  in  hand  and  renders 
farther  consideration  of  it  useless.  Inasmuch  as,  prior  to  the  de- 
parture of  No.  162  from  Bonita  on  its  way  east,  No.  159  was  not 
upon  the  line  of  railroad  which  No-  162  was  to  traverse,  and  it  was 
not  known  and  could  not  be  determined  before  1 105  a.  m.,  when  it 
arrived  at  Garrison,  whether  or  not  it  would  ever  go  upon  that  line 
of  railroad,  the  train  dispatcher  was  guilty  of  no  negligence  in  that 
he  failed  to  notify,  or  try  to  notify,  the  crew  of  No.  162,  before  they 
left  Bonita,  that  they  would  meet  No.  159,  a  fact  which  he  did  not 
know  and  could  not  know  until  fifteen  minutes  after  they  had  left 
that  station. 

Counsel  for  the  defendant  in  error  insists  that  the  train  dispatcher 
failed  to  exercise  ordinary  care,  because  he  sent  his  last  meeting 
order  for  delivery  to  No.  162,  a  train  of  superior  right,  at  Bonita, 
the  point  of  execution,  in  violation  of  tli^  rules  that  such  orders  must 
not  be  sent  for  delivery  to  the  points  of  execution  if  that  course  can 
be  avoided,  and  that  there  should  be,  if  possible,  at  least  one  tele- 
graph office  between  those  at  which  opposing  trains  receive  meeting 
orders.  There  are  two  reasons  why  this  position  seems  to  be  un- 
tenable. In  the  first  place,  these  rules  do  not  imperatively  require  a 
telegraph  office  between  those  at  which  opposing  trains  receive  meet- 
ing orders,  nor  peremptorily  forbid  the  delivery  of  a  meeting  order 
to  a  train  of  superior  right  at  the  point  of  execution.  The  require- 
ment is  conditioned  by  the  words  "  if  possible,"  and  the  prohibition 
by  the  phrase  "  if  it  can  be  avoided,"  and  the  true  interpretation  of 
these  rules  is  that  the  command  and  inhibition  are  to  be  obeyed,  if 
this  may  be  done  consistently  with  a  rational  and  practical  operation 
of  the  railroad.  They  do  not  mean  that  the  train  dispatcher  must 
stop  the  operation  of  the  railroad,  or  that  trains  must  be  sent  back 
toward  their  starting  points,  until  meeting  orders  can  be  delivered  to 
trains  of  superior  right  at  points  other  than  those  of  their  execution 
and  a  telegraph  office  can  be  interposed  between  the  stations  at  which 
opposing  trains  receive  their  meeting  orders,  when  an  ordinarily 
careful  and  prudent  man  would  deem  it  reasonably  safe,  in  the  light 
of  the  knowledge  which  the  dispatcher  has,  to  send  a  meeting  order 
for  delivery  to  a  train  of  superior  right  at  the  point  of  execution,  o  ■ 
to  deliver  such  orders  to  opposing  trains  when  there  is  no  telegraph 
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office  between  them,  and  there  is  no  other  practical  and  rational  man- 
ner of  keeping  the  railroad  in  operation.    In  the  case  at  bar  the  first 
meeting  order  issued  was  not  sent  for  delivery  to  the  train  of  superior 
right  at  the  point  of  execution,  and  there  was  a  telegraph  office  be- 
tween those  at  which  the  opposing  trains  were  to  receive  their  first 
orders.    In  those  orders  the  meeting  place  was  Carlan.    The  order 
was  sent  for  delivery  to  No.  162  at  Bonita  and  to  No.  159  at  Garrison, 
and  the  telegraph  office  at  Drummond  was  between  them.    The  order 
was  not  delivered  to  the  crew  of  No.  162,  because  the  false  statement 
of  the  operator  that  it  had  not  passed  Bonita  misled  the  dispatcher. 
No.  159,  however,  received  its  order  and  advanced  to  Drummond. 
There  was  then  no  telegraph  office  between  Drummond  and  Bonita, 
and  it  was  not  possible  to  interpose  one  between  the  places  where  the 
opposing  trains  must  receive  subsequent  orders,  or  to  send  a  meeting 
order  for  delivery  to  No.  162  at  a  place  other  than  the  point  of  execu- 
tion, without  sending  one  or  both  of  the  trains  back,  or  holding  No. 
159  at  Drummond  until  No.  162,  which  appeared  to  the  dispatcher  to 
have  been  delayed  west  of  Bonita,  should  reach  Drummond.     The 
adoption  of  such  a  course  would  not  have  been  the  adoption  of 
ordinary,  but  of  extraordinary,  care,  and  this  the  law  did  not  require. 
When  No.   159  arrived  at  Drummond,  the  dispatcher  asked  the 
operator  at  Bonita  a  second  time  if  No.  162  had  arrived  there,  and 
he  replied,  "  No  sign  of  them  yet."    He  asked  if  he  was  sure  that 
No.  162  had  not  passed,  and  he  answered,  "  Yes."    He  repeated  the 
inquiry,  and  the  operator  replied,  "  Yes,  I  am  sure  freight  162  has  not 
passed."    Then  it  was  that  the  dispatcher  ordered  the  trains  to  meet 
at  Bonita,  and  sent  the  order  for  the  crew  of  No.  162  to  that  place 
for  delivery,  and  the  order  for  the  crew  of  No.  159  to  Drummond. 
The  railway  company  did  not  become  liable  for  injuries  caused  by 
the  collision,  and  the  train  dispatcher  displayed  no  lack  of  ordinary 
care  and  violated  no  rule  of  the  company  by  this  action,  because  it 
was  not  then  possible,  within  the  true  meaning  of  the  rules,  to  have 
a  telegraph  office  between  those  at  which  these  trains  were  to  receive 
their  meeting  orders,  and  the  sending  of  the  meeting  order  to  the 
train  of  superior  right  at  the  point  of  execution  could  not  be  avoided. 
In  the  second  place,  if  the  last  meeting  orders  were  in  violation  of 
the  rules  of  the  company,  they  did  not  contribute  to  cause  the  acci- 
dent, and  consequently  they  were  not  actionable.     The  collision 
would,  in  all  probability,  have  happened  if  no  change  had  been  made 
in  the  place  of  meeting.    In  that  event  No.  159  would  have  proceeded 
from  Drummond  toward  Carlan,  the  appointed  place  for  the  trains 
to  meet,  and  before  it  had  arrived  at  that  place  it  would  inevitably 
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have  met  and  collided  with  No.  162,  exactly  as  it  did  under  the  orders 
which  changed  the  place  of  meeting.  The  judgment  against  the 
company  cannot  be  sustained  on  account  of  the  last  meeting  orders, 
because  the  dispatcher  violated  no  rule  of  the  company  and  was 
guilty  of  no  negligence  in  issuing  them,  and  because  they  contributed 
in  no  way  to  cause  the  collision. 

When  the  final  orders  were  made,  three  hours  and  thirty-seven 
minutes  had  elapsed  after  No.  162  had  left  Missoula,  and  a  reason- 
able time  for  it  to  reach  Bonita  was  not  more  than  one  hour  and 
thirty  minutes.  Counsel  argues  that  the  dispatcher  was  negligent, 
because  he  did  not  assume  that  the  repeated  statement  of  the  operator 
at  Bonita  that  this  train  had  not  passed  that  station  was  false,  and 
because  he  did  not  operate  the  railroad  on  that  theory,  or  stop  its 
operation  until  he  could  send  a  messenger  over  the  road,  or  could  in 
some  other  way  ascertain  what  the  tact  was.  But  this  contention  is 
unworthy  of  serious  consideration.  The  delay  of  a  freight  train  a 
few  hours  beyond  its  regular  time  is  not  so  extraordinary  an  oc- 
currence that  a  man  of  ordinary  caution  would  be  led  to  believe  or 
to  suspect  the  falsity  of  the  statement  of  a  local  operator  on  the  rail- 
road, whose  duty  it  is  to  know  the  fact  and  to  communicate  it,  that 
it  had  not  reached  or  passed  his  station.  Many  adequate  possible 
causes  of  such  delays  at  once  suggest  themselves  to  the  mind,  such 
as  pulled  drawbars,  hot  boxes,  broken  rails,  other  possible  defects  of 
the  rodd  and  machinery,  and  the  negligence  and  mistakes  of  the 
trainmen.  If  the  statement  of  the  operator  had  been  true,  and  the 
dispatcher  had  sent  another  train  from  Missoula  to  Bonita  on  the 
theory  that  it  was  false,  and  it  had  crashed  into  No.  162  and  injured 
its  crew,  his  negligence  would  have  been  patent.  The  truth  is  that 
the  movement  of  extra  freight  trains  by  telegraphic  orders,  based 
upon  the  information  of  the  location  of  the  trains  upon  the  railroad 
gathered  and  communicated  by  local  telegraph  operators  is  a  rational, 
careful,  and  approved  method  of  the  operation  of  railroads.  This 
railroad  had  been  and  was  operated  in  this  way,  and  the  fireman, 
Dixon,  knew  it.  The  risk  of  this  method  of  the  movement  of  trains 
was  one  of  the  ordinary  hazards  of  his  service,  which  he  assumed 
when  he  accepted  his  employment,  and  as  long  as  the  train  dispatcher 
directed  the  movement  of  the  trains  by  that  method  with  ordinary 
care  he  could  not  be  successfully  charged  with  actionable  negligence, 
while  if  he  had  disregarded  the  information  furnished  by  the  local 
operators,  and  had  operated  the  railroad  upon  his  own  surmise  or 
estimate  of  the  respective  locations  of  the  trains  upon  it,  his  lack  of 
ordinary  care  would  have  been  clear  and  undeniable.    The  fact  is 
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that  it  is  clear  beyond  all  reasonable  doubt  that  the  proximate  cause 
of  this  accident  was  the  negligence  of  the  local  operator,  who  slep: 
at  his  post  and  falsely  informed  the  dispatcher  that  No.  162  had  not 
passed  his  station.  That  untrue  statement  was  the  sole  cause  of  the 
meeting  orders  issued  by  the  dispatchef,  and  of  the  accident  which 
resulted  from  them.  In  the  light  of  that  statement,  upon  which  it 
was  his  right  and  his  duty  to  rely  and  to  act,  the  acts  of  the  train 
dispatcher  were  rational,  prudent,  and  free  from  any  lack  of  ordinary 
care,  and  no  judgment  against  the  company  can  be  sustained  on 
account  of  them. 

The  conclusion  that  the  train  dispatcher  was  guilty  of  no  negli- 
gence renders  it  unnecessary  to  consider  or  to  determine  the  ques- 
tion whether  or  not  he  was  a  fellow-servant  of  the  fireman,  and  that 
issue  is  reserved  for  consideration  at  some  future  time,  when  its 
determination  shall  become  necessary  to  the  decision  of  some  living 
issue.  The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  case  must  be  remanded,  with  instructions  to  render  a  judgment 
upon  the  agreed  statement  of  facts  in  favor  of  the  defendant  in  the 
court  below ;  and  it  is  so  ordered. 


BROWN  V.  CHICAGO,  R.  I.  &  P.  R'Y.  CO. 

£/.  S,  Circuit  Court  of  Appeals,  Eighth  Circuit,  August,  1905. 


CARRIERS  —  ASSAULT  ON  PASSENGERS  —  LIABILITY.  —  The  Ha- 
bility  or  nonability  of  the  carrier  of  passengers  for  hire  for  an  injury 
inflicted  upon  a  passenger  carried,  by  reason  of  a  third  person  making  an 
unprovoked  assault  upon  him,  depends  upon  the  presence  or  absence  of 
evidence  showing  the  employees  of  the  carrier  either  knew,  or  by  the 
exercise  of  due  care  should  have  known,  from  all  the  attendant  facts  and 
circumstances  of  the  particular  case,  that  injury  to  the  passenger  carried 
was  threatened  or  impending,  and  which  injury,  by  the  exercise  of  that 
high  degree  of  care  which  the  law  requires  of  a  carrier  of  passengers  for 
their  safety  and  protection,  thus  being  foreseen,  might  have  been  guarded 
against. 

(Syllabus  by  the  Court.) 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

J.  A.  GiANTVALLEY  (WALTER  L.  Chapin,  ou  the  brief),  for  plain- 
tiff in  error. 


jp  American  Negligence  Reports,  647 

McNeil  V.  Seymour  (Edward  C  Stringer,  on  the  brief),  for 
defendant  in  error. 

Before  Van  Devanter  and  Hook,  Cii^cuit  Judges,  and  Pollock, 
District  Judge. 

Pollock,  District  Judge.  —  This  is  an  action  brought  to  recover 
damages  for  a  personal  injury  sustained  by  plaintiff  while  riding  as 
a  passenger  on  one  of  defendant's  regular  passenger  trains.  The 
controlling  facts  are  practically  undisputed,  and,  stated  in  that  light 
most  favorable  to  the  contention  made  by  plaintiff,  are:  On  the 
morning  of  August  lo,  1902,  plaintiff  was  a  passenger  on  one  of  the 
regular  passenger  trains  on  defendant's  line  of  railway  en  route 
from  Enid,  in  the  territory  of  Oklahoma,  via  Kansas  City,  Mo.,  to 
his  home  in  Brookfield,  Mo.  When  the  train  arrived  at  the  break- 
fast station  of  Caldwell,  in  the  southern  part  of  the  State  of  Kansas, 
a  cowboy  in  a  state  of  partial  intoxication  boarded  the  train  with  a 
ticket  for  Corbin,  a  small  station  about  seven  miles  north  of  Cald- 
well, and  entered  the  same  car  in  which  plaintiff  and  many  other 
passengers  were  riding.  At  the  time  he  entered  the  coach  he  was 
using  and  contihued  to  use  profane  and  abusive  language.  The 
train  conductor,  while  engaged  in  the  performance  of  his  duties  in 
another  car,  was  informed  of  the  conduct  of  this  passenger,  came 
into  the  car  in  which  he  was  riding,  and  informed  him  he  must  stop 
the  use  of  such  language  or  get  off  the  train.  The  schedule  time  of 
the  train  from  the  station  of  Caldwell  to  that  of  Corbin  was  about 
twelve  minutes.  After  the  conductor  had  taken  up  the  ticket  of  the 
intoxicated  passenger,  and  as  the  train  neared  the  station  of  Corbin, 
he  took  hold  of  the  passenger  and  forcibly  proceeded  with  him  to  the 
platform  of  the  car,  where  a  scuffle  ensued  between  them.  At  this 
time  the  passenger  said  to  the  conductor,  prefacing  the  same  with 
an  oath,  "  I  will  get  even  with  you."  When  the  train  stopped  at 
Corbin,  the  intoxicated  passenger  was  ejected  therefrom.  At  this 
time  plaintiff  was  sitting  in  the  front  seat  of  the  day  coach  on  the 
right-hand  side  of  the  car,  by  the  window,  playing  with  a  little 
child.  As  the  drunken  passenger  alighted  on  the  platform  at  the 
station,  he  at  once  stooped  down  and  picked  up  a  piece  of  burned 
gumbo,  used  at  that  place  on  the  road  as  ballast,  weighing  about 
two  pounds,  and  hurled  it  through  the  window  at  which  plaintiff 
was  sitting,  intending  thereby  to  strike  the  conductor  who  had  re- 
moved him  from  the  train,  but  instead  thereof  hitting  plaintiff  in  the 
back  of  the  head,  rendering  him  unconscious,  and  injuring  him  to 
such  an  extent  as  to  require  his  removal  from  the  train  at  the  station 
of  Wellington.    This  act  of  violence  was  suddenly  entered  upon  and 


C48  19  AMERICAN  NEGUGENCE  REPORTS. 

committed,  and  was  apprehended  neither  by  plaintiff  nor  the  con- 
ductor of  the  train.  At  the  time  plaintiff  was  a  married  man  about 
fifty  years  of  age,  earning  three  dollars  per  day.  As  a  result  of  the 
blow  he  was  seriously  injured  and  brought  this  action  against  the 
railroad  company  to  recover  his  damages  incident  thereto,  alleging 
his  injury  to  have  been  received  through  the  negligence  of  the  de- 
fendant company,  in  that  it  failed  to  accord  him  that  high  degree  of 
protection  which  the  law  requires  of  a  carrier  of  passengers  toward 
one  carried,  and  that  his  injury  occurred  through  the  concurrent  acts 
of  the  drunken  passenger  and  the  conductor  of  the  train.  At  the 
conclusion  of  the  evidence  the  trial  court  directed  a  verdict  for 
defendant.    The  sole  assignment  of  error  is  based  on  this  ruling. 

From  a  consideration  of  the  facts  as  above  stated,  giving  the 
plaintiff  the  benefit  of  every  reasonable  inference  that  may  be  drawn 
therefrom,  and  viewed  in  the  light  of  that  high  degree  of  care  which 
the  law  requires  of  the  carrier  of  passengers  for  hire  for  the  safety 
and  protection  of  the  passenger,  we  are  of  the  opinion  the  ruling  of 
the  trial  court  is  right,  and  must  be  affirmed.  The  precise  nature  of 
the  negligence  charged  against  defendant  is  alleged  in  the  petition 
as  follows: 

"  That  the  plaintiff  was  injured  by  reason  of  the  concurrent  acts  of 
defendant's  conductor  and  the  drunken  man  he  expelled  from  the 
train  in  a  very  careless  and  negligent  manner.  That  the  man  ejectec' 
from  the  train,  as  above  stated,  was  very  mad,  angry,  drunken,  un- 
safe, dangerous,  violently  desperate,  and  insane  with  rage,  and  it  was 
the  duty  of  the  defendant  to  exercise  the  highest  degree  of  care  in 
protecting  its  passengers  from  the  danger  and  injury  which  might 
result  from  the  act  of  removing  such  man  from  its  train.  That  de- 
fendant failed  to  use  proper  care  and  precaution  for  the  protection 
of  this  plaintiff  against  injury,  in  that  the  defendant's  conductor  did 
not,  as  is  customary  in  cases  of  this  kind,  to  protect  the  passengers, 
call  a  brakeman  or  any^one  else  to  assist  him  in  removing  the  man 
from  the  coach  and  to  the  rear  of  the  train." 

It  is  thus  seen  the  specific  act  of  negligence  charged  against  de- 
fendant is  that  the  conductor  of  the  train  did  not  call  to  his  aid  the 
brakeman  on  the  train,  or  other  assistance,  in  removing  the  drunken, 
angry,  and  dangerous  person  from  the  train;  whereas  the  violent 
act  which  resulted  in  injury  to  plaintiff  arose  after  the  removal  of  the 
intoxicated  passenger  from  the  train.  It  is,  however,  contended  by 
counsel  for  plaintiff  in  argument  that  the  conductor  of  the  train 
should  have  apprehended  the  probability  of  danger  to  plaintiff,  and 
v/as  negligent  in  not  guarding  plaintiff  against  the  same.    Spangler 
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V.  Railway  Co.,  68  Kan.  47,  74  Pac.  Rep.  607,  63  L.  R.  A.  634; 
Penny  v.  Atlantic  Coast  Line  R.  Co.,  133  N.  C.  221,  45  S.  E.  Rep. 
563,  63  L.  R.  A.  497;  West  Memphis  Packet  Co.  v.  White,  99 
Tenn.  256,  41  S.  W.  Rep.  583,  38  L.  R.  A.  427;  Snow  v,  Fitchburg 
R.  Co.,  136  Mass.  552,  9  Am.  Neg.  Cas.  437,  49  Am.  Rep.  40;  In- 
dianapolis St.  R'y  Co.  V,  Dawson,  (Ind.  App.)  68  N.  K  Rep.  909, 
and  other  cases  are  cited  in  support  of  this  contention.  An  examina- 
tion of  these  cases,  however,  will  show  their  inapplicability  to  the 
facts  in  the  case  at  bar.  They  all  rest  for  their  support  upon  ante- 
cedent facts  leading  up  to  the  injury,  of  such  character  as  to  inform 
the  conductor,  or  others  in  charge  of  the  conveyance,  that  injury  to 
the  passenger  would  be  attempted,  of  such  nature  as  ordinary 
prudence  might  and  should  have  guarded  against,  and  by  a  failure 
to  so  act  the  carrier  was  negligent  Thus,  in  Spangler  v.  Railway 
Co.,  a  case  much  relied  upon  by  counsel  for  plaintiff,  and  in  which 
the  manner  of  inflicting  the  injury  of  which  complaint  was  made 
was  very  similar  to  that  in  the  case  at  bar,  the  court,  after  quoting 
with  approval  the  rule  laid  down  by  Mr.  Fetter  in  his  work  on  Car- 
riers of  Passengers,  (vol.  i,  sec.  96)  as  follows:  **  Knowledge  of 
the  existence  of  the  danger,  or  of  facts  and  circumstances  from 
which  the  danger  may  be  reasonably  anticipated,  is  necessary  to  fix 
a  liability  upon  the  carrier  for  damages  sustained  in  consequence  of 
failure  to  guard  against  it "  —  made  application  of  the  rule  to  the 
facts  in  that  case  in  the  following  language : 

"  From  the  evidence  relating  to  the  character,  condition,  and  con- 
duct of  the  young  men,  it  is  reasonable  to  conclude  that  some 
depredation  was  to  be  committed  upon  the  St.  Joe  passengers  at 
Gower.  It  is  fairly  inferable  that  the  conductor  knew,  or  should 
have  known,  of  this  danger,  and  hence  that  he  should  have  exercised 
the  highest  vigilance  and  diligence  to  subvert  it;  that  he  failed  to 
employ  to  that  end  any  of  the  means  at  his  command ;  and  that  the 
plaintiff's  injury  was  the  result  of  his  negligence." 

In  Penny  v.  Atlantic  Coast  Line  R.  Co.,  it  is  said : 

"According  to  the  uniform  tendency  of  these  adjudications,  (de- 
cisions of  other  courts)  which  we  admit  as  authorities,  the  carrier 
owes  to  the  passenger  the  duty  of  protecting  him  from 'the  violence 
and  assaults  of  his  fellow-passengers  or  intruders,  and  will  be  held 
responsible  for  his  own  or  his  servant's  neglect  in  this  particular, 
when  by  the  exercise  of  proper  care  the  acts  of  violence  might  have 
been  foreseen  and  prevented." 

In  West  Memphis  Packet  Co.  v.  White,  which  was  an  accidental 
injury  by  one  passenger  inflicted  upon  another,  it  is  held : 
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"The  owner  of  a  steamboat  is  required  to  exercise  the  utmost 
vigilance  and  diligence  in  protecting  its  passengers  from  injuries 
from  anotherpassenger  by  the  negligent  and  careless  use  of  a  loaded 
gun  exhibited  by  him,  where,  under  all  the  circumstances,  such 
owner  or  his  officers  and  agents  might  reasonably  have  expected  or 
anticipated  the  injury." 

In"  Snow  V,  Fitchburg  R.  Co.,  in  which  a  passenger  standing  on 
a  depot  platform  awaiting  the  arrival  of  his  train  was  injured  by 
being' struck  by  a  mail  bag  thrown  from  the  train  in  accordance  with 
the  custom  known  to  the  corporation,  it  is  said : 

"  There  was  evidence  in  the  case  tending  to  show  that  mail  bags 
had  not  infrequently  been  thrown  from  this  car  in  such  a  way  as  to 
strike  upon  the  platform  where  the  plaintiff  stood ;  and^  if  this  evi- 
dence was  believed,  the  court  was  justified  in  inferring  that  the 
defendant  knew,  or  in  the  exercise  of  proper  care  ought  to  have 
known,  this.  It  was  within  the  power  of  defendant  to  prevent  this 
practice  of  throwing  out  mail  bags,  if  in  no  other  way,  by  with- 
holding the  use  of  the  car,  or  by  stopping  the  train  at  the  station. 
The  case  presented  is  unlike  that  of  the  act  of  a  passenger,  which 
the  defendant  had  no  reason  to  anticipate  or  power  to  prevent." 

In  the  case  of  Indianapolis  St.  R'y  Co.  v.  Dawson  it  is  held: 

"  Where  a  street  railway,  owning  a  park  reached  by  its  lines  and 
maintaining  attractions  for  the  public  there,  has  knowledge  that  there 
is  a  conspiracy  on  the  part  of  certain  persons  to  assault  any  colored 
persons  visiting  the  park,  and  knows  of  acts  of  violence  committed 
pursuant  to  such  design,  and  transports  colored  persons  there  with- 
out warning  them  of  the  danger,  and  they  are  assaulted  pursuant  to 
the  conspiracy,  the  company's  employees  making  no  attempt  to  inter- 
fere, the  railway  company  is  liable  for  the  injuries." 

In  Meyer  v,  St.  Louis,  I.  M.  &  S.  R'y  Co.,  54  Fed.  Rep.  116,  4 
C.  C.  A.  221,  in  which  case  one  passenger  was  shot  and  killed  by  an 
insane  passenger,  and  in  which  there  was  evidence  tending  to  sho\N 
the  employees  of  the  defendant  company  in  charge  of  the  train  knew 
before  the  act  happened  of  the  insanity  of  the  passenger  committing; 
the  deed,  this  court  ruled : 

"  The  railroad  would  not  be  negligent  by  reason  of  nonaction,  if  its 
employees,  exercising  the  high  degree  of  care  demanded  of  them, 
could  not  have  reasonably  anticipated  the  effect  of  failure  to  restrain 
or  reject  such  insane  passenger." 

"  To  charge  the  defendant  company  with  the  duty  of  restraint,  it 
need  not  necessarily  have  been  foreseen  that  the  killing  would  take 
place,  unless  for  such  restraint.    If  a  reasonable  possibility  of  injury 
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to  any  one  of  the  passengers  could  have  been  foreseen,  the  obligation 
arose  to  take  proper  action  for  their  protection,  although  it  could  not 
be  anticipated  which  one  of  the  passengers  might  be  injured  by  such 
insane  person,  nor  whether  his  violence  would  cause  death  or  not." 

In  the  light  of  authority,  and  in  the  very  reason  of  things,  the 
liability  or  nonliability  of  the  carrier  of  passengers,  in  cases  of  this 
nature,  must  be  held  to  depend  upon  the  presence  or  absence  of 
evidence  tending  to  show  the  employees  of  the  defendant  carrier 
cither  knew,  or  by  the  exercise  of  due  care  should  have  known,  from 
the  circumstances  of  the  particular  case,  injury  to  the  passenger  was 
threatened  or  impending,  which  injury,  by  the  exercise  of  that  high 
degree  of  care  which  the  law  requires  of  a  carrier  of  passengers  for 
the  safety  and  protection  of  the  passenger,  might  not  only  have 
been  foreseen,  but  guarded  against,  thus  averting  the  injury.  The 
foregoing  cases  and  others  relied  upon  by  counsel  for  plaintiff  were 
ruled  in  favor  of  the  liability  of  the  carrier,  but,  as  has  been  seen, 
in  recognition  of  this  principle.  Felton,  Adm'r  v.  Chicago,  Rock 
Island  &  Pacific  R'y  Co.,  69  Iowa,  577,  8  Am.  Neg.  Cas.  251,  29 
N.  W.  Rep.  618;  Fewings  v.  Mendenhall,  88  Minn.  336,  93  N.  W. 
Rep.  127,  60  L.  R.  A.  601,  97  Am.  St.  Rep.  519;  Putnam  v,  Broad- 
way &  Seventh  Ave.  R.  R.  Co.,  55  N.  Y.  108,  8  Am.  Neg.  Cas.  SS3n, 
14  Am.  Rep.  190.  And  in  the  many  other  cases  cited  by  counsel  for 
the  defendant  the  nonliability  of  the  defendant  was  adjudged  upon 
this  ground. 

Applying  this  principle  to  the  facts  in  the  case  at  bar,  as  stated, 
the  nonliability  of  the  defendant  follows,  and  follows  for  the  reason 
that  the  act  of  violence  resulting  in  injury  to  the  plaintiff  was  sud- 
denly entered  upon  and  committed,  entirely  unapprehended  and  un- 
foreseen by  any  one,  and  was  in  its  nature  and  manner  of  execution 
of  such  character,  in  the  light  of  attending  circumstances,  as  to  be 
clearly  unexpected. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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(N.Y.) 466 

Lee  V.  Salt  Lake  City  (Utah) ...  562 

Coal    Hole  —  Pedestrian    In- 
jured. 

City     of     Omaha     v.     Kochem 
(Neb.) 354 

Cogwheels  —  Injuring  Em- 
ployee. 

Hansen   v.    Seattle   Lumber    Co. 
(Wash.) 592 

Collision  —  Automobile   and 
Pedestrian. 

Hennessey  v.  Taylor  (Mass.) 385 

Collision  —  Boy  and  Wagon. 
Schramm  v.  Parker  (N.  J.) 384 

Collision  —  Cars    on    Switch 
and  Train. 

Elgin,  A.  &  S.  Tr.  Co.  v.  Wilson 
(111.) 145 

Collision  —  Engine  and  Brake- 
man. 

Loomis  V.  Lake  Shore  &  M.  So. 
R.Co.  (N.Y.) 31 

Collision  —  Engine  and  Snow 
Shoveler. 

Riccio  V.  N.  Y.,  N.  H.  &  H.  R. 
Co.  (Mass.) ^7 

Collision  —  Horse  and  Train. 

Russell  V.   Maine   Cent   R.   Co. 
(Me.) 12 

Collision  —  Locomotive  and 
Train. 

Central   of   Ga.  R.   Co.  v.   Hall 
(Ga.) 116 

Collision  —  Motorman    and 

Car. 
Chicago  Union  Tr.  Co.  v.  Sawusch 
(111.) 160 
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Collision  —  Passenger  and 

Cattle  Guard. 
Hewes  v.  Chicago  &  E.  I.  R.  Co. 

(111.) 153 

Collision  —  Passenger  and 

Train. 

Dieckmann  v.  Chicago  &  N.  W. 
R.  Co.  (la.) 232 

Collision  —  Patron  on   Race 

Track  and  Horse. 

Higgins  V.  Franklin  Co.  Agri.  So. 
(Me.) 257 

Collision  —  Pedestrian  and 

Caboose. 

Davis  V.  Michigan  Cent  R.  Co. 
(Mich.) 325 

Collision  —  Person  on  Wagon 

AND  Telephone  Pole. 

Little  V.  Cent.  Dist.  &  P.  Tel.  Co. 
(Pa.) 520 

Collision  —  Runaway    Horse 

AND  Pedestrian. 
Collins  V.  West  Jersey  Exp.  Co. 

(N.J.) 393 

Collision  —  Street  Cars. 

Chicago  City  R.  Co.  v.  Schmidt 
(111.) I 

Collision  —  Street  Car  and 

Passenger  at  Station. 

Neale  v.  Springiield  St.  R.  Co. 
(Mass.) 274 

Collision  —  Street  Car  and 

Pedestrian. 
Van  Cott  V.  North  Jersey  St.  R. 

Co.  (N.J.) 382 

Collision  —  Street  Car  and 
Wagon. 

Logan  V.  Old  Colony  St.  R.  Co. 
(Mass.) 303 

Ruppel  V.  United  R.  of  San  Fran- 
cisco (Cal.) 303 

Vol.  XIX  —  42 


Collision  —  Train  and  Cow. 

Chicago,  B.  &  Q.  R.  Co.  v.  Camp- 
bell (Colo.) 100' 

Cook  V.  Stimson  Mill  Co. 
(Wash.) 596 

Collision  —  Train  and  Horse. 

Bankman  v.  Pere  Marquette  R. 
Co.  (Mich.) 323 

Collision  —  Train  and  Pedes- 
trian. 

Ellis  V.  Southern  R.  Co.  (S.  fc.) .  541 

Collision  —  Train  and  Switch- 
man. 

Neal  V.  Chicago,  R.  I.  &  P.  R. 
Co.  (la.) 213 

Collision  —  Train  and  Wagon. 
111.  Cent.  R.  Co.  v.  Coley  (Ky.) . .  541 

Collision  —  Two  Trains. 
Withey  v.  Pere  Marquette  R.  Co. 

(Mich.) 309 

Northern  Pacific  R.  Co.  v.  Dixon 

Collision  —  Two  Wagons. 
Standard    Oil    Co.    v.    Hartman 
(Md.) 266 

Collision  —  Vessel  Striking 

Sunken  Vessel. 

Burnham  v.  China  Mutual  Ins. 
Co.  (Masa.) 19 

ConductOF  Assisting  Pas- 
senger. 

Moody  V.  Boston  &  Maine  R.  R. 
(Mass.) 271 

Conductor  —  Passenger 

Struck  by. 

Bass  V.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.   (Mich.) 317 

Conductor  —  Thrown  from 

Car. 

Osterhout  v.  Jersey  City  H.  &  P. 
St.  R.  Co.  (N.  J.) 371 
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Contract  —  Damages  for  De-  Customer  Ii^ured  —  Fall  op 


LAYING  Telegram. 

Propeller  Towboat  Co.  v.  W.  U. 
Tel.  Co.  (Ga.) 135 

Contract  —  Seat  in   Theatre 
Refused. 

Homey  v.  Nixon  (Pa.) 496 

Controller   on    Street    Car 
Exploding. 

Firebaugh   v.    Seattle    Elec.    Co. 
(Wash.) 579 

Conversion  —  By  Carrier. 

Merchants*  &  Miners'  Tr.  Co.  v. 
Moore  &  Co.  (Ga.) 138 

Coupling  Cars  —  Employee 
Injured. 

Sorenson  v.   Oregon  Power  Co. 
(Ore.) 40 

Coupling  Cars  — Employee 
Killed. 

Hickey  v.  Solid  Steel  Casting  Co. 
(Pa.) 44 

Cows  —  Logging  Train  Run- 
ning Into. 

Cook     V.     Stimson     Mill     Co. 
(Wash.) 596 

Crossing  —  Pedestrian  Struck 
by  Caboose. 

Davis  V.  Michigan  Cent.  R.  Co. 
(Mich.) 325 

Crossing  Track  at  Station  — 

Passenger  Killed 

Dieckmann  v.  Chicago  &  N.  W. 
R.  Co.  (la.) 232 

Curve  —  Passenger  Thrown 
Out  of  Car  on. 

Bevard     v.     Lincoln     Tr.     Co. 
(Neb.) 366 


Bale. 
Bums  V.  Dunham,  C.  &  H.  Co. 


(Cal.) 


74 


Customer  Iiv|ured  — Glass  in 

Soda. 

Watson  V.  Augusta  Brewing  Co. 
(Ga.) 107 

Damages  —  Loss  of  Profits. 
Bartow  v.  Eric  R.  Ca  (N.  J.)..  388 

Dangerous   Premises  —  Fall 

OF  Bale  on  Customer. 

Bums  V.  Dunham,  C.  &  H.  Co. 
(Cal.) 74 

Dangerous  Premises  —  Floor 

OF  Waiting  Room. 

Chicago  &  A.  R.  Co.  v.  Walker 
(111.) 156 

Dangerous  Premises  — Hot 

Soot  Left  in  Yard. 

Fitzmaurice  v.  Connecticut  R.  & 
L.  Co.  (C^nn.) 102 

Dangerous  Premises  —  Open 

Hatchway. 

Hutchinson     v.     Qeveland-Cliffs 
Iron  Co.  (Mich.) 2R 

Dangerous  Premises  —  Pave- 
ment in  Front  of  Store. 

Garberg  v.  Samuels  (R.  I.) 540 

Dangerous  Premises  —  Want 

OF  Light. 

Foster  v.  International  Paper  Co. 
(N.  Y.) 402 

Deatll  —  Action    for    Benefit 
OF  Aliens, 

Alfson   V.    Bush    Company    (N. 
Y.) 35 
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Defective  Appliance. 

West    V.    Brakelow    S.    S.    Co. 

(Ga.) 132 

Chicago     Union     Tr.     -Co.     v. 

Sawusch  (III) 160 

Siegel,   Cooper  &  Co.  v.  Trcka 

(111.) 166 

Schwarzschild  &  Sulzberger  Co.  v. 

Weeks  (Kan.) 242 

Hilman   Land    and   Iron   Co.   v. 

Littlejohn  (Ky.) 251 

Finnegan    v.     Samuel    Winslow 

Skate  Mfg.  Co.  (Mass.) 279 

Koehler  v.  New  York  Steam  Co. 

(N.  Y.) 396 

Kuelling  v.  Roderick  Lean  Mfg. 

Co.   (N.  Y.) 407 

Morgan    v.    Westmoreland    Elec. 

Co.   (Pa.) 504 

McKee  v.  Crucible  Steel  Co.  of 

America  ( Pa.) 538 

Fewell  V.  Southern  R.  Co.  (Va.).  569 
Whelan    v.  Washington    Lumber 

Co.  (Wash.) 587 

Delivery  of  Goods  to  Wrong 
Person. 

Merchants    &  Miners'  Tr.  Co.  v. 
Moore  &  Co.  (Ga.) 138 

Depression     in    Walk— Bicy- 
clist Injured. 

Lee  V.  Salt  Lake  City  (Utah)...  562 

Derailment  of  Push  Car. 

De  Mase  v.  Oregon  R.  &  Nav.  Co. 
(Wash.) 59 

Derailment  —  Passenger   I  n  - 

JURED. 

Omaha    St.    R.    Co.    v.    Boesen 
(Neb.) 358 

Dried  Apples  Damaged  — 

In  Transit. 

Becker   v.    Pennsylvania   R.    Co. 
(N.Y.) ^ 456 


Drivings  —  Injured  While. 

Standard  Oil  Co.  v.  Hartman 
(Md.) 266 

Logan  V.  Old  Colony  St.  R.  Co. 
(Mass.) 303 

Ruppel  V.  United  R.  of  San  Fran- 
cisco (Cal.)   303 

Wright  V.  Crane  (Mich.) 336 

Little  V.  Cent.  Dist  &  P.  Tel.  Co. 
(Pa.) 520 

III.  Cent.  R.  Co.  v.  Coley  (Ky.) . .  541 

Druggist  —  Delivering  Poison 
Instead  of  Salts. 

Keating  V.  Hull  (Conn.) 105 

Dynamite   Explosion  —  E  m  - 

PLOYEE  Killed. 

O'Brien  v.   Buffalo  Furnace  Co. 

(N.Y.)  422 

Crapo  V.   City  of   Syracuse    (N. 

Y.) 439 

Ejection  fi*om  Race  Track. 

Greenberg  v.  Western  Turf  Ass'n 
(Cal.) 72 

ElJectlon  from  Train. 

Ammons  v.  Southern  R.  Co.  (N. 
•    C) 474 

E;jectlon  of  Passenger. 

Lindsay  v.  Wabash  R.  Co. 
(Mich.) 24 

Eljectlon  of  Passenger — Sick- 
ness. 

Delmonte  v.  So.  Pac.  Co.  (Cal.) .     8i 

Ejection  of  Passenger— 

Train. 

McDonald  v.  Central  R.  of  N.  J. 
(N.  j:)  378 

Ejection  of  Trespasser  from 
Train. 

Morgan  v.  Oregon  Short  Line  R. 
Co.  (Utah)   560 
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Electricity. 

Note  of  cases    of  injury    from, 
electricity 508-520 

Electricity  —  B  o  v  Touching 
Broken  Wire. 

Warren    v.    City  ,Elec.    R.    Co. 
(Mich.) 21 

Electricity  —  Display  on  Car 
Frightening  Passenger. 

niumenthal   v.   Union   Elec.    Co. 
(la.) 235 

Electricity  —  Lineman  In- 

JURED. 

Christ  V.  Wichita  Gas,  Elec.  L.  & 
P.  Co.   (Kan.) 238 

Electricity  —  Lineman  Killed. 

Mahan  v.  Newton  &  B.  St  R.  Co. 
(Mass.) , 15 

Electricity  —  Lineman  Killed 
ON  Pole. 

Zentner  v.  Oshkosh  Gaslight  Co. 
(Wis.) 607 

Electricity  —  Pedestrian  I  n  - 
jured.  , 

Guinn  v.  Delaware  &  A.  Tel.  Co. 
(N.  J.) 389 

Electricity  —  Telephone  Man 
Killed  by  Electric  Light 
Wire. 

Morgan   v.    Westmoreland   Elec. 
Co.   (Pa.) S04 

Electricity  —  Telephone  Wire 
Conducting  Lightning.  , 

Owen     V.      Portage     Tel.      Co. 
(Wis.) 612 

Electricity  —  Telephone  Wire 
Killing  Traveler. 

Fox  V.  Village  of  Manchester  (N. 
Y.) 416 


Elevators. 

Note  of  recent  cases  on  Elevator 
accidents 172-198 

Elevator  —  Employee  Injured. 
Siegel,  (hooper    &  Co.  v.  Trcka 

(111.) 166 

Finnegan    v.     Samuel    Winslow 

Skate  Mfg.  Co.  (Mass.) 279 

Elevator  Shaft  — Ten  a  nt 

Falling  Down. 
B.  Shoninger  Co.  v.  Mann  (III.) . .   198 

Employee  Ii^ured. 

Sorenson  v.  Oregon   Power  Co. 

(Ore.) 40 

Engler      v.      City      of      Seattle 

(Wash.) 49 

De  Mase  v.  Oregon  R.  &  Nav.  Co. 

(Washi) 59 

Kenefick-Hammond  Co.  v.  Rohr 

(Ark.) 69 

Weisser  v.  So.  Pac.  R.  Co.  (CaL).  88 
Young    v.   Smith    &    Kelly    Co. 

(Ga.) 132 

West    V.    Brakelow    S.    S.    Co. 

(Ga.) 132 

Chicago  Union  Tr.  Co.  v.  Sawusch 

(111.) 160 

Siegel,  Cooper    &  Co.  v,  Trcka 

(III.) 166 

Andrews  v.  Chicago -&  G.  W.  R. 

Co.    (la.) 225 

Schwarzschild  &  Sulzberger  Co. 

V.  Weeks  (Kan.) 242 

Hilman  Land  and  Iron  Co.  v.  Lit- 

tlejohn  (Ky.) 251 

Desautels  v.  Cloutier  (Mass.)...  276 
Finnegan    v.    Samuel     Winslow 

Skate  Mfg.  Co.  (Mass.) 279 

Cooper  V.  Cashman  (Mass.) 300 

Mayer  v.  Detroit,  Y.,  A.  A.  &  J. 

R.  Co.  (Mich.) 328 

Kohout  V.  Newman  (Minn. ) 33) 

Hubler   v.    Johnson-McLain    Co. 

(Neb.) 362' 

Foster  v.  International  Paper  Co. 

(N.Y.) 403 

McKee  v.  Crucible  Steel  Co.  of 

America    (Pa.) 533 
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Bmplayee  Iiv|ured  —  continued. 

Woods     V.      Globe     Nav.     Co. 

(Wash.) 571 

Anderson  v.  Columbia  Imp.  Co. 

(Wash.) 585 

Whelan  v.   Washington   Lumber 

•   Co.  (Wash.) 587 

Hansen   v.    Seattle  Lumber   Co. 

(Wash) 592 

Cook     V.     Stimson     Mill     Co. 

(Wash.) 596 

Winchel  v.  Goodyear  (Wis.) 618 

Minnesota  Iron  Co.  v.  Kline  (U. 

S.  Sup.)....» 625 

Employee  Killed. 

Hickey  v.  Solid  Steel  Casting  Co. 

(Pa.) 44 

iseal  V.  C:hicago,  R.  I.  &  P.  R.  Co. 

(Iowa)    213 

Riccio  V.  N.  Y.,  N.  H.  &  H.  R.  Co. 

(Mass.) 277 

Walters  v.  (Chicago,  B.  &  Q.  R. 

Co.    (Neb.) 350 

Koehlcr  v.  New  York  Steam  Co. 

(N.  Y.) 396 

O'Brien  v.   Buffalo  Furnace  Co. 

(N.  Y.) 422 

Crapo  V.  City  of  Syracuse   (N. 

Y.) 429 

Morgan    v.   Westmoreland   Elec. 

Co.   (Pa.) 504 

Zentner  v.  Oshkosh  Gaslight  Co. 

(Wis.) 607 

Looney  v.  Metropolitan  R.  Co.  & 

W.  R.  &  E.  Co.  (U.  S.) 627 

Northern  Pacific  R.  Co.  v.  Dixon 

Employee  of  Tenant  Ii\)nred. 

B.  Shoninger  Co.  v.  Mann  (111.) .  198 

Excavation  —  Earth  Falling 

ON  Laborer. 
Kohout  V.  Newman  (Minn.) 339 

Explosion  —  Dynamite. 

O'Brien  v.  Buffalo  Furnace  Co. 

(N.  Y.) 422 

Crapo  V.  City  of  Syracuse    (N. 

Y.) 429 


Explosion  —  Fireworks. 

Crowley  v.  Rochester  Fireworks 
Co.  (N.  Y.) 441 

Explosion  of  Gasoline  — 

Greenhouses  Injured. 

Moeckel  v.  C.  A.  Cross  &  Co. 
(Mass.) 294 

Explosion  —  Torpedo  Under 

Street  Car. 
Bevard     v.     Lincoln     Tr.     Co. 

(Neb.) 366 

Eyes  Iqjured  —  Blasting. 

Hilman  Land  and  Iron  Co.  v.  Lit- 
tlejohn  (Ky.) 251 

Eye  Ii^Jured  —  Fireworks. 

Crowley  v.  Rochester  Fireworks 
Co.  (N.  Y.) 441 

Fair — Patron  Struck  By  Race 

Horse. 
Higgins  V.  Franklin  Co.  Agri.  So. 

(Me.) 257 

Falling  Object  —  Hanger  in 

Mill. 
McKee  v.  Crucible  Steel  Co.  of 

America  (Pa.)  533 

Falling  Object  — Window  Cap. 

Connolly  v.  Des  Moines  Invest- 
ment Co.  (Iowa) 223 

Fall  of  Tree  Stump  —  Laborer 

Injured. 
Engler     v.      City     of     Seattle 
(Wash.) 49 

Fare  —  Passenger  Not  Paying 

Additional. 
Ammons  v.  Southern  R.  Co.  (N. 

C.) 474 

Pare  —  Passenger  Refusing  to 

Pay. 
Lindsay     v.     Wabash     R.     Co. 
(Mich.) 24 
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Fellow-servant  Cases. 

Kenefick-Hammond  Co.  v.  Rohr 

(Ark.) 69 

Weisser  v.  So.  Pac.  R.  Co.  (Gal.).  88 
Chicago  Union  Tr.  Co.  v.  Sawusch 

(III.) 160 

Siegel,   Cooper  &  Co.   v.   Trcka 

(111.) 166 

Note  of  recent  cases  on  Elevator 

Accidents 172-198 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 

V.  Nicholas  (Ind. ) 209 

Christ  V.  Wichita  Gas,  £lec.  L.  & 

P.  Co.  (Kan.) 238 

Schwarzschild  &  Sulzberger  Co.  v. 

Weeks   (Kan.) 242 

Desautels  v.  Cloutier  (Mass.)..  276 
Foster  v.  International  Paper  Co. 

(N.  Y.)    402 

Fewell  V.  Southern  R.  Co.  (Va.).  569 
Woods     V.     Globe     Nav.'    Co. 

(Wash.) 571 

Minnesota  Iron  Co.  v.  Kline  (U. 

S.  Sup.) 625 

Northern  Pacific  R.  Co.  v.  Dixon 

Fences  —  Horse  Killed. 
Russell   V.    Maine   Cent.   R.   Co. 
(Me.) 12 

Fence  Pushed  on  Pedestrian. 

Grogan  v.    Pennsylvania  R.   Co. 
(Pa.) 537 

Fence  —  Stock    Killed    by 
Train. 

Chicago,  B.  &  Q.  R.  Co.  v.. Camp- 
bell (Colo.) 100 

Fences  —  Trespasser. 
Ellington  v.  Great  Northern  R. 
Co.  (Minn.) 342 

Fingfer  Broken  —  Hand  Car. 

Andrews  v.  Chicago  &  G.  W.  R. 
Co.  (Iowa) 225 

Fire  —  Books  for  Binding. 
Pauksztis  v.  Raeder  Blank  Book 
L.&P.C0.  (Pa.) 46 


Fire  —  Goods  in  Station 
Burned. 

Braunton  &  Others  v.   So,   Pac. 
Co.  (Cal. ) 77 

Fire  —  Tenant's  Furniture 
Lost.  • 

Whitcomb  v.  Mason  (Md.) 255 

Fire  Department  Horse  Tres- 
passing. 

Cunningham   v.    City   of    Seattle 
(Wash.) 55 

Fireman  Killed  —  Collision  of 
Trains. 

Northern  Pacific  R.  Co.  v.  Dixon 

Fireworks  —  Injury    to   By- 
stander. 

Crowley  v.  Rochester  Fireworks 
Co.  (N.  Y.) 441 

Floor  of  Water  Closet  Break- 
ing. 

Ryan  v.  Del.,  L.  &  W.  R.  Co.  (N. 
J.) 38s 

Foot  Caught  Between  Rails. 

Neal  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(Iowa)    213 

Foot  Ii^jured  —  Collision    of 

Cars. 
Chicago  City  R.  Co.  v.  Schmidt 

(111.) I 

Found  Dead— Child  on  Track. 

Ellington  v.  Great  Northern  R. 
Co.   (Minn.) 342 

Freight  Ii^jured  —  Live  Stock. 

Central  of  Ga.  R.  Co.  v.   Hall 
(Ga.) 116 

Freight  Frozen  in  Transit. 

Gerry    v.    American    Exp.    Co. 
(Me.) 254 
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Freight  Lost  in  Transit. 

Conn   V.    Reed,    Dawson   &   Co. 

(N.  J.) 373 

Hayes  v.  Adams  Express  Co.  (N, 

J.) 375 

Gasoline — Explosion  in  House. 

Moeckel  v.   C.   A.   Cross  &  Co. 
(Mass.) 294 

Goods  —  Perishable,  Lost. 

Becker   v.    Pennsylvania    R.    Co. 
(N.   Y.) 456 

Goods  —  Wrong  Delivery. 

Merchants  &  Miners'  Tr.  Co.  v. 
Moore  &  Co.  (Ga.) 138 

Grade  of  Street  — Change  of. 

City    of    Valparaiso    v.    Spaeth 
(Ind.) 202 

Greenhouse  Injured  — Ex- 
plosion. 

Moeckel  v.  C.  A.  Cross  &  Co. 
(Mass.) 294 

Guards  Wanting  —  Saw. 

Winchel  v.  Goodyear  (Wis.)....  61S 

Guard  Wires— Lineman 

Killed. 

Mahati  v.  Newton  &  B.  St.  R  Co. 
(Mass.) 15 

Quest — Money  Lost  in  Hotel. 
Clark  V.  Ball  (Colo.) 91 

Hand   Car  —  Falling   on   Em- 
ployee. 

Andrews  v.  Chicago  &  G.  W.  R. 
Co.  (Iowa) 225 

Hand  Car  Jumping  Track. 

De  Mase  v.  Oregon  R.  &  Nav.  Co. 
(Wash.) 59 

Hand  Injured  —  Planing  Mill 

• 

Hubler   v.    Johnson-McLain   Co. 
(Neb.) 362 


Hanger   in   Hill  Falling  on 
Employee. 

McKee  v.  Crucible  Steel  Co.  of 
America  (Pa.) 533 

Hatchway  —  Employee    Fall- 
ing Down. 

Young    V.   Smith    &    Kelly    Co. 
(Ga.) 132 

Hatchway — Laborer  Falling 
Down. 

Hutchinson     v.     Cleveland-Cliffs 
Iron  Co.  (Mich.) 28 

Head  Ii^ured  — Coal  Hole. 

City      of     Omaha     v.     Kochem 
(Neb.) 354 

Head  Iiv|ured  — Street  Car. 

Neale  v.   Springfield  St.   R.   Co. 
(Mass.) 274 

Highway  —  Collision  of 
Wagons. 

Standard    Oil    Co.    v.    Hartman 
(Md.)    266 

Hole  in  Railroad  Track  — 

Wagon  Wheel  in. 

Collier  v.  Great  Northern  R.  Co. 
(Wash.)    574 

Horse  at  Station  Struck  by 
Train. 

Bankman  v.   Pere  Marquette  R. 
Co.   (Mich.) 323 

Horse  Frightened  —  By  Auto- 
mobile. 

Wright  v.  Crane  (Mich.) 336 

Horse  Kicking  Driver. 

Cooper  V.  Cashman  (Mass.)....  300 

Horse  Killed  by  Train. 

Russell   V.   Maine  Cent.   R.   Co. 
(Me.)    12 
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Horse   of  Fire   Department 
Trespassing. 

Cunningham   v.    City   of   Seattle 
(Wash.)   55 

Horse  on  Race  Track  Injuring 
Patron. 

Higgins  V.  Franklin  Co.  Agri.  So. 
(Me.)    257 

Ice  Fallingr  on  Child  in  Street* 

Slattery    v.    Lawrence    Ice    Co. 
(Mass.)   298 
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Sharp  v.  Erie  R.  Co.  (N.  Y.)...  448 
Becker  v.   Pennsylvania  R.   Co. 

(N.    Y.) 456 

Ammons  v.  Southern  R.  Co.  (N. 

C.)    474 

Bait.  &  O.  R.  Co.  V.  Chambers 

(Ohio)    478 

Note  of  cases  of  injury  from  elec- 
tricity    508-520 

Ellis  v.  Southern  R.  Co.  (S.  C.) .  541 
111.  Cent.  R.  Co.  v.  Coley  (Ky.) . .  541 
Able    v.     Southern    Railway    & 

Others  (S.  C.) 549 

Morgan  v.  Oregon  Short  Line  R. 

Co.  (Utah) 560 

Fewell  V.  Southern  R.  Co.  (Va.) .  569 
Collier  v.  Great  Northern  R.  Co. 

(Wash.)   574 

Cook     v.     Stimson      Mill      Co. 

(Wash.)   596 


Railroad  Company—  continued. 

Dudley  v.  Chicago,  M.  &  St.  P.  R. 

Co.  (W.  Va.) 602 

Minnesota  Iron  Co.  v.  Kline  (U. 

S.  Sup.) 625 

Axline  v.  Toledo,  W.  V.  &  O.  R. 

Co.  (U.  S.  C.  C.  A. ) 634 

Northern  Pacific  R.  Co.  v.  Dixon 

(U.  S.  C.  C.  A.) 637 

Brown  v.  Chicago,  R.  I.  &  P.  R. 

Co.  (U.  S.  C.  C.  A.) 646 

Railroad   Company  ^  Action 
BY  Alien  Beneficiaries. 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Naylor  (Ohio) 487 

Relief  Department  Sued. 

Walters  v.  Cliicago,  B.  &  Q.  R. 
Co.    (Neb.) 350 

Ribs  Fractured  —  Coal  Hole. 

City  of  Omaha  v.  Kochem  (Neb.) .  354 

Ridingf  —  Injured  While. 

Standard    Oil    Co.    v.    Hartman 

(Md.)    266 

Logan  V.  Old  Colony  St.  R.  Co. 

(Mass.) 303 

Ruppel    V.    United    R.    of    San 

Francisco  (Cal.) 303 

Wright  V.  Crane   (Mich.) 336 

Little  V.  Cent.  Dist.  &  P.  Tel.  Co. 

(Pa.)  520 

111.  Cent.  R.  Co.  v.  Coley  (Ky.) . .  541 

Rope  Breaking  — Employee 

Injured. 

West    V.    Brakelow    S.    S.    Co. 
(Ga.)    132 

Running    Board  —  Passenger 
Injured. 

Bums  V.  Johnstown  Pass.  R.  Co. 

(Pa.)    501 

Verronc  v.  Rhode  Island  Sub.  R. 

Co.  (R.  L) 502 
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Sand  Not  on  Car  —  Motorman 

Injured. 

Mayer  v.  Detroit,  Y.,  A.  A.  &  J. 
R.  Co.   (Mich.) 328 

Saw  Hill  —  Employee  Injured. 

Hubler   v.    Johnson-McLain   Co. 

(Neb.)    362 

Winchel  v.  Goodyear  (Wis.) 618 

Saw  Hill  Ii^jured  by  lee. 

Wheeler  v.  Town  of  Gilsum  (N. 
H.)  369 

Seuttle  Hole  —  Pedestrian  In- 
jured. 
City  of  Omaha  v.  Kochem  (Neb.) .  354 

Seaman  Ii^jured  on  Vessel. 

Woods     V.     Globe     Nav.     Co. 
(Wash.)   571 

Section    Hand    Crushed   by 
Cars. 

Sorenson  v.  Oregon  Power  Co. 
(Ore.)  40 

Section  Hand  Ii^jured— Hand 

Car. 

Andrews  v.  Chicago  &  G.  W.  R. 
Co.  (Iowa) 225 

Set  Screw — Employee  Injured. 

Foster  v.  International  Paper  Co. 
(N.   Y.) 402 

Sewers  Backing  Up. 

Ebbets  &  Carruthcrs  v.  City  of  N. 
Y.  (N.  Y.) 463 

Sewers  —  Damage  by. 

Hart  V.  City  of  Neillsville  (Wis.) .    61 

Shipping  —  Employee  Falling 
Down  Hatch. 

Young   V.    Smith    &    Kelly    Co. 
(Ga.)  132 


Shipping  —  Loss  OF  Baggage. 

Hart  V.  North  German  Lloyd  S. 
S.  Co.  (N.  Y.) 452 

Shipping  —  Rope  Breaking. 

West    V.    Brakelow    S.    S.    Co. 
(Ga.)^ 132 

Siekness  of  Passenger  Eject- 
ed from  Train, 

Delmonte  v.  So.  Pac.  Co.  (Cal).    81 

Sidewalk  — Coal  Hole  in. 
City  of  Omaha  v.  Kochem  (Neb.) .  354 

Sidewalk  —  Customer  Slipping 

ON. 
Garberg  v.  Samuels  (R.  I.) 540 

Sidewalk    Defective  —  Pedes- 
trian Injured. 

Beyer  v.   City  of   North   Tona- 
wanda  (N.  Y.) 426 

Sidewalk  —  Plank  Laid  Over. 

Wile  V.  Los  Angeles  Ice  &  Cold 
S.  Co.  (Cal.) 8s 

Soda  Water  ^  Glass  in. 

Watson  V.  Augusta  Brewing  Co. 
(Ga.)  107 

Spine    Ii\]  ured  —  Street    Car 

Passenger. 
Bennett    v.    Lotiisville    R.     Co. 

(Ky.)    248 

Springs  of  Water — Destroyed 

BY  Mining. 
Rabe   v.    Shoenbergcr  Coal   Co. 

(Pa.)    527 

Stairway  Defective— Tenant 

Injured. 
Siggins  V.  McGill  (N.  J.) 385 

Stand  in  Park  Falling  and 
Ii^juring  Person. 

City     of     Denver     v.     Spencer 
(Colo.)   94 
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Stateroom  —  Jewelry  Stolen. 

Hart  V.  North  German  Lloyd  S. 
S.  Co.  (N.  Y.) 452 

Statute  — Death. 

Archdeacon  v.  Cincinnati  Gas  & 
Elec,  Co.  (Ohio) 494 

Statute  —  Notice  to  City. 

McMullen  v.  City  of  Middletown 
(N,   Y.) 466 

Station  —  Goods  Burned. 

Braunton   &   others   v.    So.    Pac. 
Co.   (Cal.) 77 

Station  —  Passenger  Crossing 
Track. 

Dieckmann  v.  Chicago  &  N.  W. 
R.  Co.  (Iowa) 232 

Station  —  Waiting    Room    De- 
fective. 

Chicago  &  A.  R.  Co.  v.  Walker 

(ill.)  156 

Station  Grounds  —  Passenger 

Injured. 

Glenn  v.  Lake  Eric  &  W.  R.  Co. 
(Ind.)   7 

Store  —  Fall  of  Bale  on  Cus- 
tomer. 

Bums  V.  Dunham,  C.  &  H.  Co. 
(Cal.)    74 

Steam   Pipe   Bursting^  — Em- 
ployee Injured. 

Koehler  v.  New  York  Steatn  Co. 
(N.  Y.) 396 

Steamship  —  Passenger's  Jew- 
elry Taken  FROM  Stateroom. 

Hart  V.  North  German  Lloyd  S. 

Street. 

Note  of  cases  of  injury  from  elec- 
tricity   508-520 

Vol.  XIX  — 43 


Street  —  Automobile. 
GiflFord  v.  Jenning  (Mass.) 


285 


Street  —  automobile   Fright- 
ening Horse. 

Wright  V.  Crane  (Mich.) 336 

Street  —  Boy  Injured  by 
Broken  Live  Wire. 

Warren    v.    City    Elec.    R.    Co. 
(Mich.)    21 

Street  —  Boy    Run  Over   by 
Wagon. 

Schramm  v.  Parker  (N.  J.) 384 

Street  —  Broken  Electric 
Wire. 

Guinn  v.  Delaware  &  A.  Tel.  Co. 
(N.  J.) 38^ 

Street — Changing  Grade. 

City    of    Valparaiso    v.     Spaeth 
(Ind.)    202 

Street  —  Child    Injured   by 
Block  of  Ice  Falling. 

S lattery    v.    Lawrence    Ice    Co. 
(Mass.)   298 

Street  —  Child  Struck  by  Car. 

Colomb  V.  Portland  &  B.  St.  R. 
(Me.)    9 

Street  —  Collision  of  Wagons. 

Standard    Oil    Co.    v.    Hartman 
(Md.)    266 

Street  —  Customer  Slipping  on 
Pavement. 

Garberg  v.  Samuels  (R.  I.) 549 

Street  —  Pedestrian   Falling 
ON  Ice. 

McMullen  v.  City  of  Middletown 
(N.  Y.)   466 
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Street  —  Pedestrian    Falling 
OVER  Wire. 

Buchholtz  V.  Incorporated  Town 
of  Radcliffe   (Iowa) 219 

Street  —  Pedestrian  Injured. 

Collins  V.  West  Jersey  Exp.  Co. 

(N.    J.) 393 

Beyer   v.    City   of   North   Tona- 

wanda   (N.  Y.) 426 

Street  —  Pedestrian    Injured 
BY  Projecting  Nail. 

Wile  V.  Los  Angeles  Ice  &  Cold 
S.  Co.  (Cal.) 85 

Street  —  Pedestrian  Killed  by 
Electric  Wire. 

Fox    V.    Village    of    Manchester 
(N.   Y.) 416 

Street  —  Pedestrian    Struck 
BY  Automobile. 

Hennessey  v.  Taylor  (Mass.)**-  285 

Street  —  Pedestrian    Struck 
BY  Caboose. 

Davis  V.  Michigan  Cent.  R.  Co. 
(Mich.)    325 

Street  —  Person  on  Wagon 
Struck  by  Telephone  Pole. 

Little  V.  Cent.  Dist.  &  P.  &  Tel. 
Co.    (Pa.) 520 

Street  —  Rocket    Falling    on 
Bystander. 

Crowley  v.  Rochester  Fireworks 
Co.   (N.  Y.) 441 

Street. —  Window  Cap  Falling 
on  Pedestrian. 

Connolly  v.  Des  Moines  Invest- 
ment Co.  (Iowa) 223 

Street  Car. 

Note    of    cases    of   injury    from 
electricity  508-520 


Street  Car — Boy  Pushed  off 

Platform. 
Alton  Light  &  Tr.  Co.  v.  Oliver 

(111.)    141 

Street  Car  — Child  Run  Over 

Colomb  V.  Portland  &  B.  St.  R. 
(Me.) 5^ 

Street  Car— Collision. 

Chicago  City  R.  Co.  v.  Schmidt 

(111.)    I 

Elgin,  A.  &  S.  Tr.  Co.  v.  Wilson 

(111.)    145 

Street  Car  —  Collision  with 

Pedestrian. 
Van  Cott  V.  North  Jersey  St.  R. 

Co.  (N.  J.) 38^ 

Street  Car — Collision  with 
Wagon. 

Logan  V.  Old  Colony  St  R.  Qo. 
(Mass.) 303 

Ruppel  V.  United  R.  of  San  Fran- 
cisco  (Cal.) joji 

Street  Car — Electrical  Dis> 
play  Frightening  Passenger. 

Blumenthal  v.   Union   Elec   Co. 
(Iowa)    235 

Street  Car — Employee  Killed. 

Looney  v.  Metropolitan  R.  Co.  & 
W.  R.  &  E.  Co.  (U.  S.) 627 

Street  Car  —  Explosion  Injur- 
ing Passenger. 

Firebaugh    v.    Seattle    Elec.    Co. 
(Wash.)    119 

Street   Car  —  Passenger  I  n  - 

JURED  BY  Employee. 
Hayne    v.    Union    St    R.    Co. 

(Mass.)    281 

Street  Car  —  Passenger 

Thrown  Out. 
Bevard     v.     Lincoln     Tr.     Co. 

(Neb.)    36^ 
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Street  Car  —  Started  Before 
Passenger  Seated. 

Bennett  v.  Louisville  R.  Co. 
(Ky.) 248 

Street  Car  —  Striking  Passen- 
ger ON  Station  Platform 

Neale  v.  Springfield  St.  R.  Co. 
(Mass.)    274 

Street   Car   Derailed  —  Con- 
ductor Thrown  from. 

Osterhout  v.  Jersey  City,  H.  &  P. 
St.  R.  Co.  (N.  J.) 371 

Street  Car  Derailed  — Pas- 
senger Injured. 

Omaha  St.  R.  Co.  v.  Boesen 
(Neb.)    358 

Street  Car  Runningr  Away  on 
Hill. 

Mayer  v.  Detroit,  Y.,  A.  A.  &  J. 
R.  Co.   (Mich.) 328 

Street  Railroad  Company  — 

Actions  Against. 

Chicago  City  R.  Co.  v.  Schmidt 
(in.)   I 

Colomb  V.  Portland  &  B.  St.  R. 
(Me.) 9 

Alton  Light  &  Tr.  Co.  v.  Oliver 

(111.)    141 

Elgin,  A.  &  S.  Tr.  Co.  v.  Wilson 

(111.)    145 

Chicago  Union  Tr.  Co.  v.  Sawusch 

(111.)    160 

Blumenthal   v.   Union   Elec   Co. 

(Iowa)    235 

Bennett    v.    Louisville    R.     Co. 

(Ky.)    248 

Neale  v.  Springfield  St.  R.   Co. 

(Mass.)   274 

Hayne    v.    Union    St    R.    Co. 

(Mass.)    281 

Logan  v.  Old  Colony  St.  R.  Co. 

(Mass.)    303 

Ruppel  V.  United  R.  of  San  Fran- 
cisco (Cal.)  303 


Street  Railroad  Company  — 

continued. 

Mayer  v.  Detroit,  Y.,  A.  A.  &  J. 

R.  Co.   (Mich.) 328 

Omaha    St.    R.    Co.    v.    Boesen 

(Neb.)   358 

Bevard  v.  Lincoln  Tr.  Co.  (Neb.) .  366 
Osterhout  v.  Jersey  City,  H.  &  P. 

St.  R.  Co.  (N.  J.) 371 

Van  Cott  v.  North  Jersey  St.  R. 

Co.  (N.J.) 382 

Bums  V.  Johnstown  Pass.  R.  Co. 

(Pa.)  501 

Verrone  v.  Rhode  Island  Sub.  R. 

Co.  (R.  L) 502 

Firebaugh    v.    Seattle    Elec.    Co. 

(Wash.)    579 

Looney  v.  Metropolitan  R.  Co.  & 

W.  R.  &  K  Co.  (U.  S.) 627 

Surface  Water  —  Injury  to 

Land. 

City    of    Valparaiso    v.     Spaeth 
(Ind,)    202 

Switchman   Injured  —  Foot 

Caught. 
Neale  v.  Chicago,  R.  I.  &  P.  R. 
Co.    (Iowa) 213 

Telegrraph  Operator  Fellow- 
servant  of  Fireman. 

Northern  Pacific  R.  Co.  v.  Dixon 

V w .  o.  y^*  v^a  /\. /••■••■••.■■••  037 

Telegrram  —  Delay  in  Trans- 
mission. 

Propeller  Towboat  Co.  v.  W.  U. 
Tel.  Co.  (Ga.) 135 

Telephone  Pole  —  Person  in 

Wagon  Struck  by. 

Little  v.   Cent.   DisL  &   P.   Tel. 
Co.   (Pa.) 520 

Telephone  Wire  Conductlngr 
Lig^htningr- 

Owen     V.      Portage     Tel.      Co. 
(Wis.)     612 
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Tenant — Falling  in  Elevator 
Shaft. 

B.  Shoningcr  Co.  v.  Mann  (111.).  198 

Tenant    Injured  —  Floor    of 
Closet. 

Ryan  v.  Del.,  L.  &  W.  R.  Co.  (N. 
J.)    385 

Tenant  —  Furniture  Burned. 
Whitcomb  v.  Mason  (Md.) 259 

Tenant  Injured  ~  Stairway. 
Siggins  V.  McGill  (N.  J.) 385 

Tenant's  Premises  Injured  — 

Explosion. 

Mocckel  V.  C.  A.  Cross  &  Co. 
(Mass.)    294 

Theatre  Patron  Injured. 

Horney  V.  Nixon  (Pa.) 496 

Ticket  of  Admission  Not  Hon- 
ored. 

Greenberg  v.  Western  Turf  Ass'n 
(Cal.)    72 

Ticket  Not  Honored. 

Delmonte  v.  So.  Pac.  Co.  (Cal.) .    81 

Ticket  of  Theatre  —  Not  Hon- 
ored. 

Homey  v.  Nixon   (Pa.) 496 

Ticket  —  Passenger    Ejected 
FROM  Train. 

Ammons  v.  Southern  R.  Co.  (N. 
C.)    474 

Tort  —  Acceptance  ofj  Note  in 
Payment. 

Belknap  v.  Billings  (Vt.) 567 

Town  —  Liability  for  Act  of 
Highway  Agent. 

Wheeler  v.  Town  of  Gitsum  (N. 
H.)    360 


Track   Rougfh  —  Conductor 
Thrown  off  Car. 

Osterhout  v.  Jersey  City,  H.  &  P. 
St.  R.  Co.  (N.  J.) 371 

Track  —  Wagon   Wheel   in 
Hole. 

Collier  v.  Great  Northern  R.  Co. 
(Wash.)    574 

Train  —  Collision  with  Horse. 

Russell   V.    Maine   Cent.   R.    Co. 
(Me.) 12 

Train  Not  Stopped  as  Sched- 
uled. 

McDonald  v.  Central  R  of  N.  J. 
(N.  J.) 378 

Tree  Falling^  on  Laborer. 

Anderson  v.  Columbia  Imp.  Co. 
(Wash.)   s8s 

Trespasser  on  Train  Killed. 

Morgan  v.  Oregon  Short  Line  R. 
Co.  (Utah) 560 

Trespasser  —  Theatre  Ticket 
Holder. 

Homey  v.  Nixon  (Pa.) 496 

Trespasser  Killed— Fence. 

Ellington  v.  Great  Northern  R. 
Co.    (Minn.) ^42 

Trespasser    Shot  —  By  Rail- 
road Employee. 

Sharp  V.  Eric  R.  Co.  (N.  Y.) . . .  448 

Trespasser  Shot  —  By  Watch- 
man. 

Magar  v.  Hanunond  (N.  Y.) . . . .  445 

Vessel  Strikingr  Sunken  Ves- 
sel. 

Bumham  v.   China  Mutual   Ins. 
Co.    (Mass.) 19 
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Vestibule  Doors  —  Son  of  Pas- 
senger Falling  Through. 

Crandall  v.  Minn.,  St  P.  &  S.  S. 
M.  R.  Co.  (Minn.) 348 

Vice-principal  Cases. 

Sorenson  v.  Oregon  Power  Co. 

(Ore.)  40 

Chicago  Union  Tr.  Co.  v.  Sawuech 

(111.)    160 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 

V.  Nicholas   (Ind.) 209 

Christ  V.  Wichita  Gas,  Elec.  L.  & 

P.  Co.  (Kan.) 238 

Desautels  v.  Cloutier  (Mass.)...  276 
Koehler  v.  New  York  Steam  Co. 

(N.   Y.) 396 

Foster  v.  International  Paper  Co. 

(N.    Y.) 403 

O'Brien  v.   Buffalo  Furnace  Co. 

(N.   Y.) 422 

Woods     V.     Globe     Nav.      Co. 

(Wash.)    571 

Whelan   v.   Washington  Lumber 

Co.  (Wash.) 587 

Wagron  Tongrue  of  Machine 
Breaking. 

Kuelling  v.  Roderick  Lean  Mfg. 
Co.   (N.  Y.) 407 

Waitings  Room  — Hole  in 

Floor. 
Chicago  &  A.  R.  Co.  v.  Walker 
(111.) 156 

Wamingr* 

Hickey  v.  Solid  Steel  Casting  Co. 
(Pa.)  44 


Warnings  —  continued. 

Kenefick-Hammond  Co.  v.  Rohr 

(Ark.)    69 

Riccio  V.  N.  Y.,  N.  H.  &  H.  R. 

Co.    (Mass.) 277 

O'Brien  v.  Buffalo  Furnace  Co. 

(N.   Y.) 422 

Woods     V.      Globe     Nav.     Co. 

(Wash.)   571 

Anderson    v.  Columbia    Imp.  Co. 

(Wash.)   585 

Watchman    —   Shooting 
Poacher. 

Magar  v.  Hammond  (N.  Y.) 445 

Water  Collected  and  Thrown 
on  Abutting^  Premises. 

City    of    Valparaiso    v.     Spaeth 
(Ind.)    202 

Water  in  Springes  Destroyed 
by  Mining. 

Rabe   v.    Shoenberger   Coal    Co. 
(Pa.)    527 

Window  Cap—  Falling  on  Pe- 
destrian. 

Connolly  v.  Des  Moines  Invest- 
ment Co.   (Iowa) 223 

Wire   Stretched  Across 
Street. 

Buchholtz  V.  Incorporated  Town 
of  Radcliffe  (Iowa) 219 


INDEX. 


AetioiL 

in  tort  or  on  contract  may  be 
maintained  by  passenger  for 
ejection    Cal. 

undisclosed  principal  may  main- 
tain action  for  damages  for 
delay  in  sending  telegram  that 
was  sent  by  his  agent Ga. 

owner  of  building  wherein  gaso- 
line and  kerosene  were  stored  in 
violation  of  statute  liable  to 
tenant  of  greenhouse  that  was 
wrecked  by  an  explosion  in  ad- 
jacent building Mass. 

administrator  of  deceased  may 
maintain  action  for  damages  for 
benefit  of  alien  beneficiaries . . . 

N.Y. 

action  for  death  caused  by  injury 
must  be  preceded  by  notice  to 
city  filed  within  six  months 
after  cause  of  action  accrued, 
but  time  is  to  be  computed  from 
appointment  of  administrator.. 

N.Y. 

cannot  be  maintained  in  Ohio  for 
wrongful  death  in  another 
State  except  when  person 
killed  is  citizen  of  Ohio.  .Ohio. 

for  wrongful  death  for  benefit  of 
nonresident  aliens  may  be  main- 
tained by  executor  or  adminis- 
trator of  the  deceased  person. 

Ohio, 

for  wrongful  death  must  be 
brought  within  statutory  period 
and  delay  of  administrator  in 
giving  bond  for  two  years 
fatal   Ohio, 
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35 


439 


478 


487 
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AeUon — conHnued, 

a  purchaser  of  reserved  seats  in  a 
theatre  being  unable  to  obtain 
them  and  refusing  others  and 
then  invited  outside  cannot 
maintain  action  for  trespass  and 
for  inconvenience  and  mortifica- 
tion   Pa.  496 

Act  Of  G(hL 

carrier  liable  where  engine  was 
uncoupled  from  train,  went  to 
tank  for  water  and  on  return 
was  driven  at  great  speed  into 
cars  by  engineer  who  had  be- 
come insane  Ga.  116 

AffFiealtaral  Society. 

society  liable  to  patron  run  down 
by  horses  while  he  was  cross- 
ing race  track Me.  257 

Aliens. 

administrator  of  deceased  may 
maintain  action  for  damages  for 
benefit  of  alien  beneficiaries... 

N.  Y.  35 

action  for  wrongful  death  for 
benefit  of  nonresident  aliens 
may  be  maintained  by  executor 
or    administrator    of    the    de- 

.    ceased  person Ohio,  487 

AUghting. 

railroad  company  not  liable  to  one 
who  after  assisting  passenger  to 
seat  was  injured  by  alighting 
from  train  that  started  without 
usual  signals. . ; Ga.  ill 
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Alighting — continued, 

passenger  on  street  car  frightened 
by  electrical  display  at  front  or 
by  the  motion  of  the  car  and 
jumping  off,  not  negligent  and 
company  liable  for  death .... 

Iowa,  235 

railroad  company  not  liable  to 
passenger  injured  by  act  of  con- 
ductor who  was  assisting  pas- 
senger to  alight  as  required  by 
rules Mass.  271 

railroad  company  liable  to  pas- 
senger struck  as  he  was  alight- 
ing by  axe  handle  in  hands  of 
conductor,  who  was  defending 
himself  against  attack  of  mob 
that  had  been  on  train... Mich.  317 

Amusements. 

ticket  of  admission  to  a  show 
though  a  revocable  license  at 
common  law  may  be  modified 
by  statute Cal.    72 

Animals. 

failure  of  railroad  company  to 
fence  track  at  station  and  run- 
ning its  train  at  rate  of  fifty 
miles  an  hour  not  negligence 
that  would  make  company  liable 
for  killing  cow Colo.  100 

attendant  not  entitled  to  damages 
for  injury  from  kick  of  horse 
that  he  had  groomed  though 
horse  had  kicked  before,  and 
employer  did  not  tell  as  it  was 
common  stable  talk Mass.  300 

railroad  company  not  liable  to 
owner  of  horse  killed  on  right 
of  way  after  escaping  from 
pasture  adjoining  unfenced  field 
next  track Me.    12 

Assault. 

railroad  company  not  liable  for 
act  of  conductor  in  striking  per- 
son who  persisted  in  boarding 
train  as  it  started,  and  who  had 
neither  ticket  nor  fare.. Mich.    24 


Assault  —  contintied, 

railroad  company  liable  to  pas- 
senger struck  as  he  was  alight- 
ing by  axe  handle  in  hands  of 
conductor,  who  was  defending 
himself  against  attack  of  mob 
that  had  been  on  train Mich.  317 

a  promissory  note  given  and  re- 
ceived in  satisfaction  of  an  ac- 
tion for  an  assault  is  payment 
and  whether  so  received  was  for 
the  jury Vt.  567 

railroad  company  not  liable  to 
passenger  struck  by  missile 
thrown  through  window  at 
conductor  by  drunken    person 

put  off  train  at  station 

U.  S.  C  C  A.  646 

Attraction  to  Children. 

colmpany  not  liable  to  child  es- 
caping from  parent's  house  to 
company's  lot  and  burned  by 
falling  into  hot  soot  dumped 
there  by  con^pany Conn.  102 

master  not  liable  for  injury  to 
child  riding  on  wagon  at 
driver's  invitation  and  run 
over  while  alighting  there- 
from   Tenn.  553 

Automobile. 

owner  of  automobile  liable  for 
injury  to  driver  of  horse  that 
was  frightened  and  kicked  and 
broke   driver's  leg Mass.  265 

owner  of  automobile  that  ran 
into  person  about  to  board 
street  car  liable  for  the  in- 
juries inflicted,  though  auto- 
mobile might  have  been  seen. 

Mass.  2B5 

whether  it  was  negligence  for  an 
automobile  to  be  run  in  the 
dark  without  displayintr  a 
headlight  and  that  frightened  a 
horse  and  threw  out  his  driver, 
was  for  the  jury Mich.  336 
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Ba^gag6. 

a  father  paying  full  fare  for 
himself  may  recover  for  loss 
or  injury  of  articles  bought 
and  used  for  child  and  forming 

part  of  father's  baggage 

Mich.  309 

husband  may  recover  for  loss  by 
carrier  of  jewelry  belonging 
to  wife  and  that  formed  part 
of  baggage   Mich.  509 

steamship  coknpany  liable  for 
loss  of  valuables  left  by  pas- 
senger in  stateroom  with  door 
and  port  hole  open  and  not 
closed  by  steward  who  saw 
the  valuables  N.  Y.  452 

Bailment. 

an  agreement  by  the  general 
manager  of  a  bookbinding 
corporation  to  procure  insur- 
ance upon  books  left  for  bind- 
ing was  binding  upon  the  cor- 
poration and  a  judgment  for 
the  corporation  in  an  action 
for  the  loss  of  the  books  by 
fire  was  reversed Pa.    46 

Bank  of  Earth. 

employee  injured  by  fall  of  bank 
of  earth  did  not  assume  the 
risk  of  its  fall  after  it  had  been 
blasted  in  his  absence.  .Minn.  339 

Bieyellst. 

city  not  liable  for  injury  to  bi- 
cyclist from  riding  over  de- 
pression in  sidewalk. ..  .Utah,  562 

Blasting. 

employee  operating  boiler  in- 
jured by  blast,  it  was  question 
for  court  whether  rule  requir- 
ing warning  to  be  given  was 
sufficient,  and  submission  to 
jury  was  error Ark.    69 

failure  of  master  to  furnish  a 
promised  cup  to  pour  powder 


Blasting — continued. 

not  proximate  cause  of  injury 
to  eyes  of  miner  injured  by 
premature  explosion  while 
pouring    powder    from    large 

can   Ky.  251 

employee  injured  by  fall  of  bank 
of  earth  did  not  assume  the 
risk  of  its  fall  after  it  had  been 
blasted  in  his  absence.  ..Minn.  339 

Boarding. 

railroad  company  not  liable  to 
one  who,  after  assisting  pas- 
senger to  seat,  was  injured  by 
alighting  from  train  that 
started  without  usual  signals. 

Ga.  Ill 

railroad  company  liable  to  boy 
who  boarded  crowded  street 
car  and  was  pushed  from  step 
by  other  passengers  and  run 
over  111.  141 

passenger  at  station  having  to 
cross  tracks  to  take  train  not 
relieved  from  exercising  due 
care,  and  company  not  liable 
for  his  death  caused  by  other 
train  striking  him Iowa,  232 

motorman  not  negligent  in 
starting  car  before  passenger 
seated  and  company  not  liable 
for  injury  to  passenger  who 
fell  against   seat Ky.  248 

passenger  after  signalling  street 
car  that  projected  over  rail 
standing  so  close  that  he  was 
struck  by  the  car  was  guilty 
of  negligence  that  precluded 
recovery   Mass.  274 

Brakeman. 

apprentice  brakeman  injured 
through  negligence  of  other 
employees  not  entitled  to  re- 
cover, as  they  were  his  fellow- 
servants   Cal.    88 

ordered  by  conductor  to  top  of 
car  about  to  be  cut  loose  from 
rest  of  train  thrown  off  when 
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Brakeman — continued, 

train  started  without  car  being 
cut  off,  entitled  to  damages.. 

Ind.  209 
of  defendant's  lessee  killed  while 
walking  alongside  his  train  by 
defendant's  engine  that  was 
running  backwards  without 
light  or  warning  was  not 
guilty  of  contributory  negli- 
gence as  matter  of  law.  .N.  Y.    31 

Burden  of  Proof. 

a  presumption  of  negligence 
arises  from  the  deraikment  of 
a  street  car  causing  injury  to 
a  passenger,  but  when  evi- 
dence shows  that  it  might  have 
been  not  due  to  negligence  in 
the  absence  of  affirmative  evi- 
dence, a  verdict  should  be 
given  for  the  company.  .Neb.  358 

Carrier  and  Passenger. 

railroad  company  liable  to  pas- 
senger put  off  train  that  did 
not  stop  at  station  contrary 
to  usual  custom  and  passenger 
compelled  to  walk,  getting  wet 
and   made   sick Cal.    81 

action  in  tort  or  on  contract 
may  be  maintained  by  passen- 
ger for  ejection Cal.    81 

railroad  company  not  liable  to 
one  who,  after  assisting  pas- 
senger to  seat,  was  injured  by 
alighting  from  train  that 
started  without  usual  signals. 

Ga.  Ill 

railroad  company  liable  for  in- 
jury to  passenger  standing  on 
rear  bumper  of  halted  street 
car  that  was  struck  by  follow- 
ing  car    111.      I 

railroad  company  liable  to  boy 
who  boarded  crowded  street 
car  and  was  pushed  from  step 
by  other  passengers  and  run 
over 111.  i4i 


Carrier  and  Passenger— r<?ii/m«^^. 

railroad  company  liable  to  pas- 
senger in  car  that  ran  into 
standing  cars  on  side  track 
though  switch  had  been  turned 
by  stranger  without  knowl- 
edge of  company 111.  145 

passenger  going  on  lower  step 
of  car  and  allov^ing  body  to 
project  beyond  line  of  car  and 
struck  by  cattle  guard  as 
train  approached  station  was 
guilty  of  negligence  precluding 
recovery    111.  153 

passenger  going  to  station  and 
entering  dark  waiting  room 
opened  by  stranger  having  a 
key  and  injured  by  stepping 
into  hole  in  floor  entitled 
to  damages,  and  judgment 
against  company  affirmed ..  111.  156 

landlord  liable  for  injury  to 
tenant's  clerk  who,  after 
alighting  from  elevator  fell 
down  shaft,  the  door  having 
been  left  open  and  elevator 
removed    ^.111.  198 

the  relation  of  carrier  and  pas- 
senger did  not  exist  at  the 
time  of  injury  to  a  passenger 
who,  after  alighting  remained 
in  the  station  with  several 
friends  for  fifteen  minutes,  and 
fell  while  leaving  the  grounds. 

Ind.      7 

passenger  at  station  having  to 
cross  tracks  to  take  train  not 
relieved  from  exercising  due 
care  and  company  not  liable 
for  his  death  caused  by  other 
train  striking  him Iowa.  232 

passenger  on  street  car  fright- 
ened by  electrical  display  at 
front  or  by  the  motion  of  the 
car  and  jumping  oflF  not  negli- 
gent and  company  liable  for 
death    Iowa,  235 

motorman  not  negligent  in  start- 
ing car  before  passenger 
seated  and  company  not  liable 
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Carrier  and  Fasaenger^conHnued, 

for  injury  to  passenger  who 
fell  against  seat Ky.  248 

railroad  company  not  liable  to 
passenger  injured  by  act  of 
conductor  who  was  assisting 
passenger  to  alight  as  required 
by  rules  Mass.  271 

passenger  after  signalling  street 
car  that  projected  over  rail 
standing  so  close  that  he  was 
struck  by  the  car  was  guilty 
of  negligence  that  precluded 
recovery    Mass.  274 

company  liable  to  passenger  on 
car  struck  by  missile  thrown 
at  motorman  by  conductor  on 
a  passing  car Mass.  281 

drawing  room  in  sleeper  not 
furnished  according  to  con- 
tract not  proximate  cause  of 
injury  to  health  of  passenger 
who  refused  other  accommo- 
.  dation    Mass.  292 

railroad  colmpany  not  liable  for 
act  of  conductor  in  striking 
person  who  persisted  in  board- 
ing train  as  it  started  and 
who  had  neither  ticket  nor 
fare Mich.    24 

a  father  paying  full  fare  for  him- 
self may  recover  for  loss  or 
injury,  of  articles  bought  and 
used    for    child    and    forming 

part  of  father's  baggage 

Mich.  309 

husband  may  recover  for  loss 
by  carrier  of  jewelry  belong- 
ing to  wife  and  that  formed 
part  of  baggage Mich.  309 

railroad  company  liable  to  pas- 
senger struck  as  he  was  alight- 
ing by  axe  handle  io  hands 
of  conductor,  who  was  defend- 
ing himself  against  attack  of 
mob  that  had  been  on  train. 

Mich.  317 

railroad  company  that  failed  to 
keep    vestibule    doors    closed* 


Carrier  and  Passenger —continued. 

between  stations  liable  for  in- 
jury to  child  that  fell  off  the 
train   Minn.  348 

a  presumption  of  negligence 
arises  from  the  derailment  of 
a  street  car  causing  injury  to 
a  passenger,  but  when  evidence 
shows  that  it  might  have  been 
not  due  to  negligence  in  the 
absence  of  affirmative  evi- 
dence, a  verdict  should  be 
given  for  the  company.  ..Neb.  358 

railroad  company  not  liable  for 
injury  to  passenger  who 
jumped  frotti  street  car  when 
frightened  by  explosion  of 
torpedoes  placed  on  rails  by 
stranger Neb.  366 

passenger  misinformed  as  to 
train  stopping  at  station  on 
line  where  the  company  acted 
only  as  agent  not  entitled  to 
damages  for  ejection  at  last 
preceding  station N.  J.  378 

steamship  company  liable  for 
loss  of  valuables  left  by  pas- 
senger in  stateroom  with 
door  and  port  hole  open  and 
not  closed  by  steward,  who 
saw  the  valuables N.  Y.  452 

passenger  alighting  a  quarter- 
mile  from  station  after  conduc- 
tor stopped  train  upon  refusal 
of  passenger  to  pay  demanded 
fare,  not  entitled  to  exemplary 
damages,  but  is  not  limited  to 
mere  pecuniary  loss N.  C.  474 

passenger  remaining  on  running 
board  of  street  car  when  told 
of  danger  and  struck  and 
killed  by  pole  near  track  as- 
sumed  the   risk Pa.  501 

passenger  not  guilty  of  negli- 
gence per  se  in  standing  on 
running  board  of  crowded  car 
and  whether  car  was  proceed- 
ing as  usual  when  he  fell  off, 
was  for  the  jury R.  I.  502 
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Carrier  and  Fsssenger^conantifd. 

railroad  company  liable  to  pas- 
senger frightened  by  control- 
ler on  street  car  blowing  out 
and  injured  by  jumping  off. . 

Wash.  579 

railroad  company  not  liable  to 

passenger     struck    by    missile 

thrown    through    window    at 

conductor  by  drunken  person 

put  off  train  at  station 

U.  S.  C.  C.  A.  646 
note  of  recent  cases  on  elevator 

accidents    172-198 

*  note  of  cases  on  proximate  cause. 

393-395 
note  of  recent  cases  of  injuries 

from  electricity 508-520 

Cattle  Guard. 

passenger  going  on  lower  step 
of  car  and  allowing  body  to 
project  beyond  line  of  car  and 
struck  by  cattle  guard  as  train 
approached  station  was  guilty 
of  negligence  precluding  re- 
covery     111.  153 

Charge. 

instruction  that  if  jury  believed 
plaintiff's  general  reputation 
for  truth  was  bad  they  could 
disregard  his  testimony  but 
need  not,  was  proper.  ..Iowa,  219 

Circumstantial  Evidence. 

evidence  that  switchman  cross- 
ing track  in  front  of  slowly 
moving  train  was  struck  by  it 
and  that  defective  blocking 
was  cause,  not  sufficient  to  sus- 
tain judgment  when  he  might 
have  slipped  on  icy  ground  or 
attempted  to  mount  car.. Iowa,  213 

Coal  Hole. 

city   not   liable   to   person   who 

stepped    on    coal    hole    cover 

partially   removed   because   of 

want  of  fasteners  and  who  fell 

/       down   excavation    Neb.  354 


Cogwheels. 

master  liable  to  employee  injured 
.    by  hand  being  caught  by  un- 
guarded    cogwheels     of     ma- 
chine in  saw-mill Wash.  592 

Collision. 

the  questions  of  negligence 
should  have  been  submitted  to 
the  jury  where  a  street  car  on 
a  down  grade  ran  into  the  hind 
wheel  of  a  wagon  going  in 
the  same  direction  and  killed 
the  driver   Cal.  303 

failure  of  railroad  coimpany  to 
fence  track  at  station  and  run- 
ning its  train  at  rate  of  fifty 
miles  an  hour  not  negligence 
that  would  make  company 
liable  for  killing  cow.... Colo.  100 

carrier  liable  where  engine  was 
uncoupled  from  train  went  to 
tank  for  water  and  on  return 
was  driven  at  great  speed  into 
cars  by  engineer  who  had  be- 
come insane   Ga.  116 

railroad  company  liable  for  in- 
jury to  passenger  standing  on 
rear  bumper  of  halted  street 
car  that  was  struck  by  follow- 
ing car ^ . .  111.      I 

railroad  company  liable  to  pas- 
senger in  car  that  ran  into 
standing  cars  on  side  track 
though  switch  had  been  turned 
by  stranger  without  knowl- 
edge   of   company 111.  145 

passenger  going  on  lower  step 
of  car  and  allowing  body  to 
project  beyond  line  of  car  and 
struck  by  cattle  guard  as  train 
approached  station  was  guilty 
of  negligence  precluding  re- 
covery     111.  153 

passenger  at  station  having  to 
cross  tracks  to  take  train  not 
relieved  from  exercising  due 
care  and  company  not  liable 
for  his  death  caused  by  other 
train   striking  him.  f Iowa,  232 
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Collision  —  continued. 

society  liable  to  patron  run 
down  by  horses  while  he  was 
crossinfiT  race  track Me.  257 

child  over  ten  years  of  age  run 
over  by  street  car  while  cross- 
ing street  was  guilty  of  contri- 
tory  negligence  that  barred 
recovery  for  the  injury... Me.      9 

owner  of  three-horse  truck  being 
driven  on  left-hand  side  of 
highway  colliding  with  ap- 
proaching one-horse  buggy 
liable  for  the  injury Md.  266 

a  vessel  striking  another  vessel 
sunk  only  a  few  hours  before 
was  not  a  collision  within  the 
meaning  of  an  insurance 
policy Mass.    19 

owner  of  automobile  that  ran 
into  person  about  to  board 
street  car  liable  for  the  injuries 
inflicted  though  automobile 
might  have  been  seen... Mass.  285 

it  was  not  negligence  as  matter 
of  law  for  a  driver  of  a  team 
to  allow  the*m  so  near  track 
that  a  street  car  going  in  same 
airection  collided  with  them. 

Mass.  J03 

shipper  leaving  team  as  directed 
in  narrow  space  at  station  en- 
titled to  recover  for  their  in- 
jury by  train  that  approached 
and  struck  them Mich.  323 

i^hether  a  pedestrian  at  a  cross- 
ing struck  by  a  caboose  that 
was  suddenly  struck  and 
backed  against  by  an  engine 
was  negligent  was  for  the 
jury  Mich.  325 

pedestrian  halting  as  car  ap- 
proached and  then  proceeding 
as  car  slackened  and  struck 
by  car  that  again  was  speeded 
not  negh'gent  as  matter  of  law 
and  company  liable  when 
proof  lacking  in  plaintiffs  evi- 
■dence  was  supplied  by  it..N.  J.  382 


Collision  —  continued. 

boy  on  street  struck  by  team  not 
negligent  as  matter  of  law  in 
failing  to  look  before  running 
towards  the  wagon N.  J.  384 

person  breaking  leg  against  pile 
of  lumber  while  escaping  from 
runaway  horse  frightened  by 
team  striking  hub  of  attached 
wagon  entitled  to  damages 
against  owner  of  team N.  J.  393 

brakeman  of  defendant's  lessee 
killed  while  walking  alongside 
his  train  by  defendant's  engine 
that  was  running  backwards 
without  light  or  warning  was 
not  guilty  of  contributory 
negligence  as  matter  of  law. . 

N.  Y.    31 

passenger  remaining  on  running 
board  of  street  car  when  told 
of  danger  and  struck  and 
killed  by  pole  near  track  as- 
sumed the  risk Pa.  501 

a  telepjione  company  placing  its 
poles  so  near  traveled  portion 
of  highway  that  a  person  on  a 
wagon  with  his  feet  extending 
a  foot  fro^  the  side  is  injured 
by  contact  with  a  pole  is  liable 
for  the  injury Pa.  520 

railroad  not  liable  for  injury  to 
fireman  in  derailment  caused 
by  cattle  on  track  being  struck 
by  engine  that  engineer  caused 
to  strike  hard  by  speeding. . . 

Wash.  596 

Common  Carrier. 

railroad  company  not  liable  for 
destruction  of  goods  by  fire 
in  car  at  station  though  no  no- 
tice given  to  consignee  of  ar- 
rival   Cal.    TJ 

burden  is  upon  carrier  though 
special  contract  exempted  him 
from   liability   for  all   loss   or 

damage  except  negligence 

Cal.    77 

cannot  even  by  special  contract 
exempt  himself  from  liability 


686 


ig  AMERICAN  NEGUGENCE  REPORTS. 


Common  ZKnUW— continued, 

for  loss  of  goods  from  negli- 
gence    Ga.  1 16 

liable  where  engine  was  un- 
coupled from  train  went  to 
tank  for  water  and  on  return 
was  driven  at  great  speed  into 
cars  by  engineer  who  had  be- 
come insane  Ga-.  Ii6 

chargeable  with  a  conversion  at 
the  instance  of  the  consignee 
if  a  wr»ne  delivery  of  goods 
is  made  though  in  entire  good 
faith    Ga.  138 

not  liable  for  more  than  amount 
stated  in  receipt  for  damage 
to  cream  frozen  in  transit.Me.  254 

a  (messenger  boy  during  his  em- 
ployment by  a  patron  of  the 
district  messenger  company  is 
the  servant  of  the  patron  and 
the  company  is  not  liable  for 
money  collected  by  the  boy 
but   not   returned Mass.  289 

shipper  of  theatrical  properties 
under  written  contract  not 
limited  to  damages  as  in  case 
of  ordinary  merchandise  for 
delay  in  delivery  but  entitled 
to  ordinary  gross  earnings  of 
show    Mass.  jo6 

shipper  leaving  team  as  directed 
in  narrow  space  at  station  en- 
titled to  recover  for  their  in- 
jury by  train  that  approached 
and  struck  them Mich.  523 

loss  of  goods  by  common  car- 
rier falls  on  consignor  when 
carrier  selected  by  him  con- 
trary to  direction  of  consignee. 

N.  J.  373 

liability  of  carrier  not  limited  to 
amount  stated  in  voucher 
given  to  shipper  unless  latter 
had   knowledge   thereof.  .N.  J.  375 

after  notice  to  consignee  of  ar- 
rival of  fruit  not  bound  to 
place  same  in  cold  storage  and 
not  liable  for  damage  to  fruit 
by  change  in  weather... N.  Y.  456 


Common  Carrier  —continued. 

after  notifying  owner  of  danger 
of  loss  of  perishable  goods 
and  failure  to  claim  safme,  car- 
rier may  sell  the  goods  on  ac- 
count of  owner W.  Va.  60^ 

Conductor. 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crush- 
ing him  when  it  went  ahead 
instead  of  backing  because  of 
handle  that  failed  to  fit  and 
was  furnished  by  bam  man 
who  was  a  vice-principal,  not 
fellow-servant  111.  160 

brakeman  ordered  by  conductor 
to  top  of  car  about  to  be  cut 
loose  from  rest  of  train  thrown 
off  when  train  started  with- 
out car  being  cut  off,  entitled 
to  damages   Ind.  209 

thrown  from  trolley  car  in  de- 
railment due  to  bad  track  did 
not  assume  risk  and  company 
liable N.  J.  371 

Contract 

railroad  company  not  liable  for 
destruction  of  goods  by  fire 
in  car  at  station  though  no 
notice  given  to  consignee  of 
arrival   Cal.    77 

burden  is  upon  carrier  though 
special  contract  exempted  him 
from  liability-  for  all  loss  or 
damage  except  negligence.  Cal.    77 

railroad  company  liable  to  pas- 
senger put  off  train  that  did 
not  stop  at  station  contrary  to 
usual  custoim  and  passenger 
compelled  to  walk,  getting  wet 
and  made  sick Cal.    81 

action  in  tort  or  on  contract 
may  be  maintained  by  pas- 
senger for  ejection Cal.    81 

an  independent  contractor  after 
loading  a  vessel  and  turning 
it  over  to  consignees  was  not 
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Contraet  —  continued, 
liable  for  injury  to  consignees' 
employee    who    fell    through 
hatchway  improperly  covered. 

Ga.  132 

owner  of  vessel  hiring  steve- 
dore to  load  it  not  liable  to 
servant  of  stevedore  injured 
by  breaking  of  rope  furnished 
by  owner  Ga.  132 

undisclosed  principal  may  main- 
tain action  for  damages  for 
delay  in  sending  telegram  that 
was  sent  by  his  agent Ga.  135 

carrier  not  liable  for  more  than 
amount  stated  in  receipt  for 
damage  to  cream  frozen  in 
transit  Me.  254 

drawing  room  in  sleeper  not 
furnished  according  to  con- 
tract not  proximate  cause  of 
injury  to  health  of  passenger 
who  refused  other  accommo- 
dation     Mass.  292 

shipper  of  theatrical  properties 
under  written  contract  not 
limited  to  daimages  as  in  case 
of  ordinary  merchandise  for 
delay  in  delivery,  but  entitled 
to  ordinary  gross  earnings  of 
show    Mass.  306 

loss  of  goods  by  common  car- 
rier falls  on  consignor  when 
carrier  selected  by  him  con- 
trary to  direction  of  consignee. 

N.  J.  373 

manufacturer  of  road  roller  that 
had  defective  tongue  that 
broke  was  liable  for  injury  to 
one  who  purchased  machine 
from  dealer N.  Y.  407 

carrier  after  notfce  to  consignee 
of  arrival  of  fruit  not  bound  to 
place  same  in  cold  storage  and 
not  liable  for  damage  to  fruit 
by  change  in  weather.. N.  Y.  456 

an  agreement  by  the  general 
manager  of  a  bookbinding  cor- 
poration to  procure  insurance 
upon    books   left   for   binding 


Contraet  —  continued, 
was  binding  upon  the  corpora- 
tion and  a  judgment  for  the 
corporation  in  an  action  for 
the  loss  of  the  books  by  fice 
was  reversed  Pa.    46 

Conversion. 

a  carrier  is  chargeable  with  a 
conversion  at  the  instance  of 
the  consignee  if  a  wrong  de- 
livery of  goods  is  made  though 
in  entire  good  faith Ga.  138 

Coupling  Cars. 

railroad  company  liable  for  in- 
jury to  section  hand  directed 
to  go  between  cars  to  couple 
them  and  run  over  by  other 
cars  being  backed  against 
them,  and  verdict  for  $9450 
not  excessive   Ore.    40 

employee  in  defendant's  steel 
chipping  shop  crushed  while 
passing  between  twp  cars  that 
had  to  be  separated  to  allow 
e*mployees  to  pas5-~and  that  at 
the  time  were  being  coupled 
by  an  engine,  not  guilty  of 
contributory  negligence   ..Pa.    44 

Crossing. 

whether  a  pedestrian  at  a  cross- 
ing struck  by  a  caboose  that 
was  suddenly  struck  and 
backed  against  by  an  engine 
was  negligent  was  for  the  jury. 

Mich.  325 

Custom. 

railroad  company  liable  to  pas- 
senger put  ofiF  train  that  did 
not  stop  at  station  contrary  to 
usual  custom  and  passenger 
compelled  to  walk,  getting  wet 
and   made  sick Cal.    81 

railroad  company  not  liable  to 
one  who  after  assisting  pas- 
senger to  seat  was  injured  by 
alighting  from  train  that 
started  without  usual  signals. 

Ga.  Ill 
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Damages. 

railroad  company  liable  to  pas- 
senger put  off  train  that  did 
not  stop  at  station  contrary  to 
usual  custom  and  passenger 
compelled  to  walk»  getting  wet 
and   made   sick Cal.    8i 

manufacturer  of  a  beverage 
liable  to  one  drinking  it  and 
injured  by  foreign  substance 
therein,  but  fear  of  conse- 
quence not  element  of  damage. 

Ga.  107 

carrier  not  liable  for  more  than 
amount  stated  in  receipt  for 
damage  to  cream  frozen  in 
transit   Me.  254 

loss  of  profits  as  damages  in 
action  of  tort  recoverable 
when  able  to  be  estimated 
with    reasonable   certainty.... 

N.  J.  388 

administrator  of  deceased  may 
maintain  action  for  damages 
for  benefit  of  alien  benefi- 
ciaries   N.  Y.    35 

passenger  alighting  a  quarter 
mile  from  station  after  con- 
ductor stopped  train  upon  re- 
fusal of  passenger  to  pay  de- 
manded fare,  not  entitled  to 
exemplary  damages,  but  is  not 
limited  to  tnere  pecuniary  loss. 

N.  C.  474 

railroad  company  liable  for  in- 
jury to  section  hand  directed 
to  go  between  cars  to  couple 
them  and  run  over  by  other 
cars  being  backed  against 
them,  and  verdict  for  $9,450 
not  excessive    Ore.    40 

amount  of  damages  recoverable 
for  destruction  of  springs  and 
support  of  surface  by  mining 
operations  is  the  permanent 
depreciation  of  the  farm . . .  Pa.  527 

9  promissory  note  given  and  re- 
ceived in  satisfaction  of  an 
action   for  an   assault  is  pay- 


DamageS  —  continued. 

ment  and  whether  so  received 

was  for  the  jury Vt.  567 

ankle  joint  injured  in  factory  and 
discharging  sore  continuing, 
$6,000  not  excessive Wash.  587 

Dangerous  Premises. 

storekeeper  not  liable  to  cus- 
tomer for  injury  from  fall  of 
bale  of  oakum  on  him  when 
approaching  store  along  drive- 
way   ; Cal.    74 

company  not  liable  to  child 
escaping  from  parent's  house 
to  company's  lot  and  burned 
by  falling  into  ^hot  soot 
dumped  there  by  company 

Conn.  102 

employee  of  contractor  employed 
by  defendant  in  its  mill  was 
owed  no  duty  to  guard  a 
hatchway  into  which  employee 
fell  when  his  duties  did  not 
call  him  there Mich.    26 

landlord  retaining  control  of  halls 
and  stairs  liable  to  one  of  sev- 
eral tenants  using  them  in  com- 
mon  for   injury   from   fall   on 

visitor  of  tenant  entitled  to  re- 
cover damages  from  landlord 
of  premises  that  had  only  one 
water  closet  for  all  tenants, 
and  was  defective  and  injured 
the  visitor N.  J.  385 

railroad  company  not  bound  to 
construct  a  fence  so  strong  as 
to  withstand  pressure  of  crowd 
of  trespassers,  who  came  on 
premises  and  pushed  fencs  over 
on  pedestrian  on  sidewalk.. Pa.  538 

customer  approaching  store  door 
injured  by  slipping  on  sloping 
pavement,  entitled  to  damages 
from  storekeeper,  and  testi- 
mony of  one  sued  to  laying 
pavements  as  to  its  dangerous 
character  was  proper R.  I.  540 
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Death. 

no  action  can  be  maintained  in 
Ohio  for  wrongful  death  in  an- 
other State  except  where  per- 
son killed  is  citizen  of  Ohio. 

Ohio,  478 

action  for  wrongful  death  for 
benefit  of  nonresident  aliens 
may  be  maintained  by  executor 
or  administrator  of  the  de- 
ceased  person Ohio,  487 

action  for  wrongful  death  must 
be  brought  within  statutory 
period,  and  delay  of  adminis- 
trator in  giving  bond  for  two 
years   fatal Ohio,  494 

Deceit. 

manufacturer  of  a  beverage  lia- 
ble to  one  drinking  it  and  in- 
jured by  foreign  substance 
therein,  but  fear  of  consequence 
not  element  of  damage Ga.  107 

Defeetlve  Appliance. 

owner  of  vessel  hiring  stevedore 
to  load  it  not  liable  to  servant 
ot  stevedore  injured  by  break- 
ing of  rope  furnished  by  owner. 

Ga.  132 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crushing 
him  when  it  went  ahead  instead 
of  backing  because  of  handle 
that  failed  to  fit,  and  was  fur- 
nished by  bam  man,  who  was  a 
vice-principal,  not  fellow-ser- 
vant  111.  160 

master  liable  to  employee  in 
slaughter  house  injured  by  car- 
cass of  beef  falling  on  him 
though  due  to  negligence  of  fel- 
low-servant  Kan.  242 

when  laborer's  death  was  caused 
by  bursting  of  steam  pipe  that 
was  defective  and  might  have 
been  disclosed  by  careful  in- 
spection, it  was  error  to  direct 
verdict  for  defendant N.  Y.  396 
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Defective  Appliance — continued, 

whether  steel  rail  on  hanger  used 
as  trolley,  and  falling  on  mill 
employee,  was  a  contrivance 
reasonably  safe,  was  a  question 
for  jury,  and  a  judgment  for 
plaintiff  was  affirmed Pa.  533 

railroad  company  not  liable  to 
employee  injured  by  defective 
plank  used  as  post  of  gangway, 
and  that  was  selected  by  him  or 
fellow-employee Va.  569 

master  liable  to  employee,  who 
slipped  and  fell  against  band 
saw,  not  sufficiently  guarded  in 
saw-mill .' Wis.  618 

Defective  Commodity. 

manufacturer  of  road  roller  that 
had  defective  tongue  that  broke 
was  liable  for  injury  to  one 
who  purchased  machine  from 
dealer  N.  Y.  407 

Derailment. 

a  presumption  of  negligence 
arises  from  the  derailment  of  a 
street  car  causing  injury  to  a 
passenger,  but  when  evidence 
shows  that  it  might  have  been 
not  due  to  negligence  in  the  ab- 
sence of  affirmative  evidence  a' 
verdict  should  be  given  for  the 
company Neb.  358 

conductor  thrown  from  trolley 
car  in  derailment  due  to  bad 
track  did  not  assume  risk  and 
company  liable N.  J.  371 

railroad  company  liable  to  section 
hand  injured  on  hand  car  that 
was  attached  to  train  by  rope, 

and  that  jumped  the  track 

Wash.    59 

railroad  not  liable  for  injury  to 
fireman  in  derailment  caused  by 
cattle  on  track  being  struck  by    * 
engine  that  engineer  caused  to 
strike  hard  by  speeding.  .Wash.  596 
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Driving. 

the  question  of  negligence  should 
have  been  submitted  to  the  jury 
where  a  street  car  on  a  down 
grade  ran  into  the  hind  wheel 
of  a  wagon  going  in  the  same 
direction  and  killed  the  driver. 

Cal.  303 

it  was  not  negligence  as  matter  of 
law  for  a  driver  of  a  team  to 
allow  them  so  near  track  that  a 
street  car  going  in  same  direc- 
tion collided  with  them.. Mass.  303 

whether  it  was  negligence  for  an 
automobile  to  be  nm  in  the 
dark  without  displaying  a  head- 
light and  that  frightened  a 
horse  and  threw  out  his  driver 
was  for  the  jury Mich.  336 

Druggist. 

druggist  not  liable  to  customer 
who  took  from  counter  wrong 
package  in  mistake  and  was 
poisoned  by  drinking  it.. Conn.  105 

Dynamite. 

error  to  direct  verdict  for  defend- 
ant whose  general  manager 
failed  to  warn  employee  of  dan- 
ger of  using  steel  rod  instead 
of  wooden  one  to  pack  dyna- 
mite in  iron  pipe  that  caused 
explosion N.  Y.  422 

Iljection. 

railroad  company  liable  to  pas- 
senger put  off  train  that  did  not 
stop  at  station  contrary  to  usual 
custom,  and  passenger  com- 
pelled to  walk,  getting  wet  and 
made  sick Cal.    81 

action  in  tort  or  on  contract  may 
be  maintained  by  passenger  for 
ejection Cal.    81 

railroad  company  not  liable  for 
act  of  conductor  in  striking  per- 
son who  persisted  m  boarding 
train  as  it  started,  and  who  had 
neither  ticket  nor  fare Mich.    24 


E^OCtion  —  continued. 

passenger  misinformed  as  to  train 
stopping  at  station  on  line 
where  the  company  acted  only 
as  agent  not  entitled  to  dam- 
ages for  ejection  at  last  pre^ 
ceding  station N.  J.  378 

passenger  alighting  a  quarter 
mile  from  station  after  con- 
ductor stopped  train  upon  re- 
fusal of  passenger  to  pay  de- 
manded fare,  not  entitled  to 
exemplary  damages,  but  is  not 
limited  to  mere  pecuniary  loss. 

N.  C  474 

a  purchaser  of  reserved  seats  in 
a  theatre  being  unable  to  ob- 
tain them,  and  refusing  others, 
and  then  invited  outside  can- 
not maintain  action  of  trespass 
and  for  inconvenience  and 
mortification Pa.  49S 

railroad  company  not  liable  for 
death  of  trespasser,  whose  body 
found  at  point  some  distance 
from  place  of  ejection  from 
train Uteh,  56a 

Eleetrieity. 

foreman  ordering  servant  to  climb 
pole  was  vice-principal,  and 
whether  company  wa^  liable 
for  injury  to  servant  from  elec- 
tric wire,  current  not  cut  oflf, 
was  for  jury Kan.  238 

street  railroad  company  liable  for 
death  of  gas  company's  line- 
man killed  by  electricity  from 
trolley  wire  raised  towards  gas 
company's  wire  by  car  ap- 
proaching point  where  the  line- 
man was  on  a  pole Mass.    15 

street  railroad  company  liable  to 
boy  injured  by  contact  with 
broken  telephone  wire  that  was 
pressed  upon  company's  unin- 
sulated wire  by  limb  of  tree 
broken  night  before  accident.. 

Mich.    21 
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Eleetrielty— ftfff/i'ffsf^i/. 

telephone  company  liable  for 
death  of  boy  trespasser  in 
crossing  an  open  field  killed  by 
touching  guy  wire  that  broke 
after  being  charged  with  elec- 
tricity from  electric  light  wire 
located  under  guy  wire...N.  J.  589 

village  not  liable  for  death  of 
pedestrian  who  touched  broken 
telephone  wite  hanging  near 
sidewalk  and  that  had  become 
charged  from  electric  light 
wire N.  Y.  416 

electric  light  company  liable  for 
death  of  telephone  company's 
employee  killed  on  pole  by  con- 
tact with  wires Pa.  504 

superintendent  who  should  have 
attended  to  turning  off  electric 
current  from  wires  lineman  was 
repairing  was  not  fellow-ser- 
vant and  the  questions  of  neg- 
ligence that  caused  lineman's 
death  were  for  the  jury.. Wis.  607 

telephone  company  not  liable  to 
person  receiving  shock  from 
wire  in  pump  house  where  he 
was  combing  his  hair  with 
metallic  brush  during  thunder 
storm Wis.  612 

company  not  liable  for  death  of 
pitman  under  street  car  chang- 
ing the  system  from  under- 
ground to  overhead,  and 
shocked  by  touching  wires 
when  conductor  failed  to  re- 
move trolley  pole...U.  S.  Sup.  627 

note  of  recent  cases  of  injuries 
from   electricity 50&-5ao 

Elevatop. 

employer  liable  to  employee 
thrown  down  by  fellow-em- 
ployee in  elevator  and  foot  that 
protruded  into  negligently  con- 
structed space  injured 111.  166 

landlord  liable  for  injury  to  ten- 
ant's clerk  who  after  alighting 
from  elevator  fell  down  shaft, 


Elevator  —  continued, 

the  door  having  been  left  open 
and  elevator  removed 111.  198 

an  employee  injured  by  an  ele- 
vator that  iailed  to  respond  to 
his  efforts  to  stop  it  did  not  as- 
sume the  risk  and  whether  he 
was  guilty  of  contributory  neg- 
ligence when  he  knew  it  ran 
unevenly  was  for  the  j  ury .  Mass.  279 

violation  of  statute  requiring  ele- 
vators to  be  equipped  with  de- 
vice to  prevent  injury  though 
not  conclusive  proof  of  negli- 
gence may  be  considered  on 
the  question Mass.  279 

note  of  recent  cases  on  elevator 
accidents 172-198 

Evidence. 

extent  of  business  and  capacity 
to  attend  to  it  admissible.. Cal.    74 

of  condition  of  cars  after  a  col- 
lision was  properly  admitted.. 

in.  145 

allegation  that  divers  bones  were 
broken  not  at  variance  with 
proof  of  broken  leg  and  injured 
elbow 111.  145 

allegation  that  plaintiff  as  result 
of  injuries  was  permanently  in- 
jured and  crippled  sufficient  to 
admit  evidence  that  he  ¥^s 
affected  with  diabetes 111.  198 

that  switchman  crossing  track  in 
front  of  slowly  moving  train 
was  struck  by  it  and  that  de- 
fective blocking  was  cause,  not 
sufficient  to  sustain  judgment 
when  he  might  have  slipped  on 
icy  ground  or  attempted  to 
mount  car Iowa,  213 

that  conductor  of  car  jumped  ofi 
before  frightened  passenger  did 
properly  admitted  to  show  in- 
competency  Iowa,  23s 

violation  of  statute  requiring  ele- 
vators to  be  equipped  with  de- 
vice to'  prevent  injury  though 
not  conclusive  proof  of  negli- 
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Evidence  —  continued, 

gence  may  be  considered  on  the 
question Mass.  279 

it  being  common  knowledge  that 
kerosene  is  product  of  crude 
petroleum  proof  thereof  was  not 
required Mass.  294 

of  deceased  witness  taken  at  sec- 
ond trial  cannot  be  impeached 
by  showing  inconsistencies  with 
testimony  taken  at  first  trial . . . 

Neb.  358 

pedestrian  halting  as  car  ap- 
proached and  then  proceeding 
as  car  slackened  and  struck  by 
car  that  again  was  speeded  not 
negligent  as  matter  of  law  and 
company  liable  when  proof  lack- 
ing in  plaintiff's  evidence  was 
supplied  by  it N.  J.  382 

in  action  for  death  of  pedestrian 
who  touched  charged  telephone 
wire  it  was  error  to  permit  to  be 
read  evidence  of  village  trustees 
at  inquest  to  charge  village  with 
notice  or  to  admit  evidence  of 
similar  accident N.  Y.  416 

customer  approaching  store  door 
injured  by  slipping  on  sloping 
pavement  entitled  to  damages 
from  storekeeper  and  testimony 
of  one  used  to  laying  pavements 
as  to  its  dangerous  character 
was  proper R.  I.  540 

a  promissory  note  given  and  re- 
ceived in  satisfaction  of  an  ac- 
tion for  an  assault  is  payment 
and  whether  so  received  was  for 
the  jury   Vt.  567 

of  other  injuries  from  same  cog- 
wheels admissible  to  show 
knowledge  of  employer.. Wash.  592 

Explosion. 

employee  operating  boiler  injured 
by  blast,  it  was  question  for 
court  whether  rule  requiring 
warning  to  be  given  was  suffi- 
cient and  submission  to  jury  was 
error Ark.    69 


Explosion  -—  continued. 

failure  of  master  to  furnish  a 
promised  cup  to  pour  powder 
not  proximate  cause  of  injury 
to  eyes  of  miner  injured  by 
premature  explosion  while  pour- 
ing powder  from  large  can.  .Ky.  251 

owner  of  buildinj  wherein  gaso- 
line and  kerosene  were  stored 
in  violation  of  statute  liable  to 
tenant  of  greenhouse  that  was 
wrecked  by  an  explosion  in  ad- 
jacent building Mass.  294 

railroad  company  not  liable  for 
injury  to  passenger  who  jumped 
from  street  car  when  frightened 
by  explosion  of  torpedoes  placed 
on  rails  by  stranger Neb.  j66 

town  not  liable  for  act  of  highway 
agent  who  by  direction  of  select- 
man blew  up  ice  in  river  and 
created  a  nuisance  that  threat- 
ened injury  to  mill N.  H.  369 

when  laborer's  death  was  caused 
by  bursting  of  steam  pipe  that 
was  defective  and  might  have 
been  disclosed  by  careful  in- 
spection it  was  error  to  direct 
verdict  for  defendant N.  Y.  396 

error  to  direct  verdict  for  defend- 
ant whose  general  manager 
failed  to  warn  employee  of  dan- 
ger of  using  steel  rod  instead  of 
wooden  one  to  pack  dynamite 
in  iron  pipe  that  caused  explo- 
sion  N.  Y.  422 

Fair  Oroonds. 

society  liable  to  patron  rundown 
by  horses  while  he  was  cross- 
ing race  track Me.  257 

Falling  Object. 

pedestrian  while  passing  building 
struck  by  window  cap  that  fell 
therefrom  entitled  to  show  the 

infirm  fastening  of  the  cap 

Iowa,  223 
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Fare. 

passenger  alighting  a  quarter-mile 
from  station  after  conductor 
stopped  train  upon  refusal  of 
passenger  to  pay  demanded  fare, 
not  entitled  to  exemplary  dam- 
ages, but  is  not  limited  to  mere 
pecuniary  loss N.  C.  474 

Fellow-servants. 

employee  operating  boiler  mjured 
by  blast,  it  was  question  for 
court  whether  rule  requiring 
warning  to  be  given  was  suffi- 
cient, and  submission  to  jury 
was  error Ark.    69 

apprentice  brakeman  injured 
through  negligence  of  other 
employees  not  entitled  to  re- 
cover as  they  were  his  fellow- 
servants  Cal.    88 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crushing 
him  when  it  went  ahead  instead 
of  backing  because  of  handle 
that  failed  to  fit,  and  was  fur- 
nished bv  bam  man,  who  was 
a  vice-principal,  not  fellow-ser- 
vant   111.  160 

employer  liable  to  employee 
thrown  down  by  fellow-em- 
ployee in  elevator  and  foot  that 
protruded  into  negligently  con- 
structed space  injured 111.  166 

brakeman  ordered  by  conductor 
to  top  of  car  about  to  be  cut 
loose  from  rest  of  train  thrown 
off  when  train  started  without 
car  being  cut  off,  entitled  to 
damages Ind.  209 

delay  of  foreman  in  ordering  re- 
moval from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. 

Iowa,  225 

foreman  ordering  servant  to  climb 
pole  was  vice-principal  and 
whether  company  was  liabFe  for 


Fellow-servants  —  continued, 
injury  to  servant  from  electric 
wire,  current  not  cut  off,  was  for 
jury Kan.  238 

master  liable  to  employee  in 
slaughter  house  injured  by  car- 
cass of  beef  falling  on  him 
though  due  to  negligence  of 
fellow-servant Kan.  242 

employer  who  ordered  employee 
to  throw  ice  pick  over  partition 
not  liable  to  another  employee 
struck  by  the  pick Mass.  276 

employee  injured  by  fall  of  bank 
of  earth  did  not  assume  the  risk 
of  its  fall  after  it  had  been 
blasted  in  his  absence Minn.  339 

error  to  refuse  to  instruct  that  if 
subordinates  disregarded  orders 
of  master  mechanic  in  defend- 
ant's mill  and  caused  injury  to 
employee  by  clothing  being 
caught  by  set  screw  defendant 
would  not  be  liable N.  Y.  402 

error  to  direct  verdict  for  defend- 
ant whose  general  manager 
failed  to  warn  employee  of  dan- 
ger of  using  steel  rod  instead  of 
wooden  one  to  pack  dynamite  in 
iron  pipe  that  caused  explosion. 

N.  Y.  422 

railroad  company  not  liable  to 
employee  injured  by  defective 
plank  used  as  post  of  gangway 
and  that  was  selected  by  him 
or  fellow-employee Va.  569 

the  master  of  a  vessel  is  not  the 
fellow-servant  of  an  ordinary 
seaman  so  as  to  preclude  the 
latter  from  recovering  against 
the  owners  for  injuries  sus- 
tained from  the  master's  negli- 
gence  Wash.  571 

superintendent  who  should  have 
attended  to  turning  oflF  electric 
current  from  wires  lineman  was 
repairing  was  not  fellow-ser- 
vant, and  the  questions  of  neg- 
ligence that  caused  lineman's 
death  were  for  the  jury... Wis.  607 
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Fellow-servants  —  continued, 

statute  of  Minnesota  abrogating 
fellow-servant  rule  not  in 
contravention  of  Fourteenth 
amendment  by  an  exemption  not 
applying    to    a    narrow-gauge 

track  of  mining  company 

U.  S.  Sup.  625 

company  not  liable  for  death  of 
pitman  under  street  car  chang- 
ing the  system  from  under- 
ground to  overhead,  and  shocked 
by  touching  wires  when  con- 
ductor failed  to  remove  trolley 
pole U.  S.  Sup.  627 

telegraph  operator  asleep  at  his 
post  was  fellow-servant  of  train 
crew  and  company  not  liable 
for  order  of  train  dispa^:her 
based  on  information  of  the 
operator  that  caused  collision.. 

U.  S.  C.  C.  A.  637 

note  of  recent  cases  on  elevator 
accidents 172-198 


Fences. 

failure  of  railroad  company  to 
fence  track  at  station  and  run- 
ning its  train  at  rate  of  fifty 
miles  an  hour,  not  negligence 
that  would  make  company  liable 
for  killing  cow Colo.  100 

railroad  company  not  liable  to 
owner  of  horse  killed  on  right 
of  way  after  escaping  from 
pasture  adjoining  unfenced  field 
next  track Me.    12 

railroad  company  not  liable  for 
death  of  child  found  on  track 
in  yard  after  cars  had  been 
shunted  over  the  spot Minn.  342 

railroad  company  not  bound  to 
construct  a  fence  so  strong  as 
to  withstand  pressure  of  crowd 
of  trespassers  who  came  on 
premi«?es  and  pushed  fence  over 
on  pedestrian  on  sidewalk.. Pa.  538 


Fire. 

railroad  company  not  liable  for 
destruction  of  goods  by  fire  in 
car  at  station,  though  no  notice 
given  to  consignee  of  arrival.. 

Cal.    77 

landlord  not  liable  for  loss  of 
tenants'  furniture  by  fire  during 
unprecedented    conflagration . . . 

Md  259 

an  agreement  by  the  general  man- 
ager of  a  bookbinding  corpora- 
tion to  procure  insurance  upon 
books  left  for  binding  was 
binding  upon  the  corporation, 
and  a  judgment  for  the  corpo- 
ration in  an  action  for  the  loss 
of  the  books  by  fire  was  re- 
versed  Pa.    46 

Fireworks. 

where  a  person  on  a  street  near  a 
park  where  city  was  giving  a 
display  of  fireworks  was  struck 
on  head  by  descending  rocket 
and  lost  one  eye,  a  dismissal  of 
complaint  was  error N.  Y.  441 

Fraud. 

manufacturer  of  a  beverage  liable 
to  one  drinking  it  and  injured 
by  foreign  substance  therein, 
but  fear  of  consequence  not 
element  of  damage. Ga.  107 

Oovemmental  Duty. 

town  not  liable  for  act  of  high- 
way agent  who  by  direction  of 
selectman  blew  up  ice  in  river 
and  created  a  nuisance  that 
threaten^  injury  to  mill.  .N.  H.  369 

village  not  liable  for  death  of 
prisoner  confined  in  lockup  and 
suffocated  by  smoke  from  mat- 
tress set  on  fire  without  his 
fault Vt  565 

city  not  liable  for  damages  to 
lawn  by  horse  belonging  to  fire 
company  that  permitted  him  to 
trespass Wash.    SS 
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Hand  Car. 

delay  of  foreman  in  ordering  re- 
moval from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. 

Iowa,  225 

railroad  <^mpany  liable  to  section 
hand  injured  on  hand  car  that 
was  attached  to  train  by  rope 
and  that  jumped  the  track... 

Wash.    59 

Hatehway. 

an  independent  contractor  after 
loading  a  vessel  and  turning  it 
over  to  consignees  was  not 
liable  for  i  jury  to  consignees' 
employee  who  fell  through 
hatchway  improperly  covered. . 

Ga.  132 

employee  of  contractor  employed 
by  defendant  in  its  mill  was 
owed  no  duty  to  guard  a  hatch- 
way into  which  employee  fell 
when  his  duties  did  not  call  him 
there Mich.    28 


Highways. 

owner  of  three-horse  truck  being 
driven  on  left-hand  side  of 
highway  colliding  with  ap- 
proaching one-horse  buggy 
liable  for  the  injury Md.  266 

• 

village  not  liable  for  death  of 
pedestrian  who  touched  broken 
telephone  wire  hanging  near 
sidewalk  and  that  had  become 
charged  from  electric  light  wire. 

N.  Y.  416 

a  telephone  company  placing  its 
poles  so  near  traveled  portion 
of  highway  that  a  person  on  a 
wagon  with  his  feet  extending 
a  foot  from  th.  side  is  injured 
by  contact  with  a  pole  is  liable 
for  the  injury Pa.  520 


Horses. 

attendant  not  entitled  to  damages 
for  injury  from  kick  of  horse 
that  he  had  groomed,  though 
horse  had  kicked  before  and 
employer  did  not  tell  as  it  was 
common  stable  talk Mass.  300 

Husband  and  Wife. 

husband  may  recover  for  loss  by 
carrier  of  jewelry  belonging  to 
wife  and  that  formed  part  of 
baggage Mich.  309 

Imputed  Negligence. 

master  liable  for  injury  to  child 
struck  by  cake  of  ice  that  em- 
ployee let  fall  while  carrying  it 
on  the  street,  and  child's  cus- 
todian not  negligent Mass.  298 

Incompetency. 

evidence  that  conductor  of  car 
jumped  off  before  frightened 
passenger  did  properly  admitted 
to  show  incompetency Iowa,  235 

master  liable  to  employee  in 
slaughter  house  injured  by  car- 
cass of  beef  falling  on  him, 
though  due  to  negligence  of  fel- 
low-servant  Kan.  242 

Independent  Contractor. 

owner  of  building  liable  to  pedes- 
trian injured  by  tripping  on 
large  nail  projecting  from 
planks  placed  by  independent 
contractor  to  admit  approach 
of  teams  on  sidewalk Cal.    85 

after  loading  a  vessel  and  turning 
it  over  to  consignees,  was  not 
liable  for  injury  to  consignees* 
employee  who  fell  through 
hatchway^  improperly  covered. . 

Ga.  132 

owner  of  vessel  hiring  stevedore 
to  load  it  not  liable  to  servant 
of  stevedore  injured  by  break- 
ing of  rope  furnished  by  owner. 

Ga.  I3» 
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Independent  Contractor— ^^^^/Zmm^^/. 

employee  of  a  contractor  was  not 
an  employee  of  the  city  that 
hired  the  contractor,  and  city 
not  liable  for  fall  of  tree  stump 
on  the  employee Wash.    49 

Infant. 

company  not  liable  to  child  es- 
caping from  parent's  house  to 
company's  lot  and  burned  by 
falling  into  hot  soot  dumped 
there  by  company Conn.  102 

railroad  company  liable  to  boy 
who  bqiirded  crowded  street  car 
and  was  pushed  from  step  by 
other  passengers  and  run  over. . 

111.  141 

child  over  ten  years  of  age  run 
over  by  street  car  while  crossing 
street  was  guilty  of  contribu- 
tory negligence  that  barred 
recovery  for  the  injury. .  ..Me.      9 

master  liable  for  injury  to  child 
struck  by  cake  of  ice  that  em- 
ployee let  fall  while  carrying  it 
on  the  street,  and  child's  cus- 
todian not  negligent Mass.  apS 

street  railroad  company  liable  to 
boy  injured  by  contact  with 
broken  telephone  wire  that  was 
pressed  upon  company's  uninsu- 
lated wire  by  limb  of  tree  broken 
night  before  accident.... Mich.    21 

a  father  paying  full  fare  for  him- 
self may  recover  for  loss  or 
injury  of  articles  bought  and 
used  for  child  and  forming  part 
of  father's  baggage Mich.  509 

railroad  company  not  liable  for 
death  of  child  found  on  track  in 
yard  after  cars  had  been  shunted 
over  the  spot Minn.  342 

railroad  company  that  failed  to 
keep  vestibule  doors  closed  be- 
tween stations  liable  for  injury 
to  child  that  fell  off  the  train.. 

Minn.  348 

boy  on  street  struck  by  team  not 
negligent  as  matter  of  law  in 


Infant  —  continued, 

failing  to  look  before  running 
towards  the  wagon N.  J.  384 

telephone  company  liable  for  death 
of  boy  trespasser  in  crossing 
an  open  field  killed  by  touching 
guy  wire  that  broke  after  being 
charged  with  electricity  from 
electric  light  wire  located  under 
guy  wire N.  J.  389. 

whether  act  of  deputy  sheriff 
guarding  railroad  grounds  in 
shooting  boy  after  chasing  him 
outside  was  within  scope  of 
employment  was  for  jury.N.  Y.  448- 

master  not  liable  for  injury  to 
child  riding  wagon  at  driver's 
invitation  and  run  over  while 
alighting  therefrom Tcnn.  553. 

Innkeeper. 

one  of  two  partners  conducting 
a  hotel  liable  for  money  depos- 
ited by  guest  with  the  other 
who  absconded,  under  law  of 
partnership Colo.    91 

Inspection. 

when  laborer's  death  was  caused 
by  bursting  of  steam  pipe  that 
was  defective  and  might  have 
been  disclosed  by  careful  inspec- 
tion, it  was  error  to  direct  ver- 
dict for  defendant N.  Y.  396 

Instraetion.  —  See  Charge. 

Insurance. 

a  regulation  of  a  relief  depart- 
ment of  a  railroad  that  1  suit 
brought  against  the  railroad  will 
cause  a  forfeiture  of  all  rights 
for  injuries  to  the  employees  is 
a  binding  contract Neb.  350 

JaiL 

village  not  liable  for  death  of  pris- 
oner confined  in  lockup  and 
suffocated  by  smoke  from  mat- 
tress set  on  fire  without  his 
fault Vt.  56s 
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Joint  ToFt  Feasor 

master  and  servant  are  jointly 
liable  for  wilful  tort  of  servant 
committed  in  the  scope  of  his 
employment S.  C  549 

Jndleial  Notice. 

it  being  common  knowledge  that 
kerosene  is  product  of  trude 
petroleum,  proof  thereof  was 
not  required Mass.  294 

Landlord  and  Tenant. 

landlord  liable  for  injury  to  ten- 
ant's clerk  who,  after  alighting 
from  elevator,  fell  down  shaft, 
the  door  having  been  left  open 
and  elevator  removed 111.  198 

landlord  not  liable  for  loss  of  ten- 
ants' furniture  by  fire  during 
unprecedented   conflagration . . . 

Md.  259 

landlord  leasing  portions  of  build- 
ing to  different  tenants  bound  to 
keep  halls  and  stairways  used 
in  common  in  safe  condition 
and  free  from  obstructions .... 

Md.  259 

landlord  retaining  control  of  halls 
and  stairs  liable  to  one  of  sev- 
eral tenants  using  them  in  com- 
mon for  injury  from  fall  on 
stairway N.    J.  385 

visitor  of  tenant  entitled  to  re- 
cover damages  from  landlord  of 
premises  that  had  only  one 
water  closet  for  all  tenants, 
and  was  found  defective  and  in- 
jured the  visitor N.  J.  385 

railroad  company  leasing  road  not 
liable  for  injury  to  employee  of 
lessee ....•*.•...... \j •  .3.  v./.  Vi«.  034 

License. 

ticket  of  admission  to  a  show, 
though  a  revocable  license  at 
common  law,  may  be  modified 
by  statute Cal.    72 


Limiting  Uability. 

burden  is  upon  carrier,  though 
special  contract  exempted  him 
from  liability  for  all  loss  or 
damage  except  negligence.. Cal.    TT 

common  carrier  cannot  even  by 
special  contract  exempt  himself 
from  liability  for  loss  of  goods 
from  negligence Ga.  116 

a  carrier  is  chargeable  with  a  con- 
version at  the  instance  of  the 
consignee  if  a  wrong  delivery  of 
goods  is  made,  though  in  entire 
good   faith Ga.  13& 

carrier  not  liable  for  more  than 
amount  stated  in  receipt  for 
damage  to  cream  frozen  in 
transit Me.  254 

liability  of  carrier  not  limited  to 
amount  stated  in  voucher  given 
to  shipper  unless  latter  had 
knowledge  thereof N.  J.  375 

Machinery. 

error  to  refuse  to  instruct  that  if 
subordinates  disregarded  orders 
of  master  mechanic  in  defend- 
ant's mill  and  caused  injury  to 
employee  by  clothing  being 
caught  by  set  screw,  defendant 
would  not  be  liable N.  Y.  402^ 

whether  steel  rail  on  hanger  used 
as  trolley  and  falling  on  mill 
employee  was  a  contrivance 
reasonably  safe,  was  a  question 
for  jury,  and  a  judgment  for 
plaintiff  was  affirmed Pa.  533 

master  liable  to  employee  injured 
by  hand  being  caught  by  un- 
guarded cog  wheels  of  machine 
in  sawmill Wash.  592 

Manufacturer. 

of  a  beverage  liable  to  one  drink- 
ing it  and  injured  by  fonign 
substance  therein,  but  fear  of 
consequence  not  element  of 
damage Ga.  107 
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HannfaetaFer  -^  conHnued, 

of  road  roller  that  had  defective 
tongue  that  broke  was  liable 
for  injury  to  one  who  pur- 
cjiased  machine  from  dealer... 

N.Y.  407 

Master  and  Servant. 

employee  operating  boiler  injured 
by  blast,  it  was  question  for 
court  whether  rule  requiring 
warning  to  be  given  was  suffi- 
cient, and  submission  to  jury 
was    error Ark.    69 

whether  the  ejectors  of  a  patron 
of  a  race  course  were  defend- 
ant's employees  or  of  a  detective 
agency  was  for  the  jury,  and  a 
judgment  for  plaintiff  was 
affirmed Cal.    72 

apprentice  brakeman  injured 
through  negligence  of  other 
employees  not  entitled  to  re- 
cover, as  they  were  his  fellow- 
servants  Cal.    88 

an  independent  contractor  after 
loading  a  vessel  and  turning  it 
over  to  consignees  ^as  not 
liable  for  injury  to  consignees- 
employee  who  fell  through 
hatchway  improperly  covered.. 

Ga.  132 

owner  of  vessel  hiring  stevedore 
to  load  it  not  liable  to  servant 
of  stevedore  injured  by  break- 
ing of  rope  furnished  by  owner. 

Ga.  132 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crushing 
him  when  it  went  ahead  instead 
of  backmg  because  of  handle 
that  failed  to  fit,  and  was  fur- 
nished by  barn  man,  who  was 
a  vice-principal,  not  fellow- 
servant III.  160 

employer  liable  to  employee 
thrown  down  by  fellow-em- 
ployee*in  elevator  and  foot  that 
protruded  into  negligently  con- 
structed place  injured 111.  166 


Master  and  Servant— conHnued. 

landlord  liable  for  injury  to  ten- 
ant's  clerk  who  after  alighting 
from  elevator  fell  down  shaft, 
the  door  having  been  left  open 
and  elevator  removed IlL  198 

brakeman  ordered  by  conductor 
to  top  of  car  about  to  be  cut 
loose  from  rest  of  train  thrown 
off  wh«n  train  started  without 
car  being  cut  off,  entitled  to 
damages Ind.  209 

evidence  that  switchman  crossing 
track  in  front  of  slowly  moving 
train  was  struck  by  it  and  that 
defective  blocking  was  cause,  not 
sufficient  to  sustain  judgment 
when  he  might  have  slipped  on 
icy  ground  or  attempted  to 
mount  car Iowa,  213 

pedestrian  while  passing  building 
struck  by  window  cap  that  fell 
therefrom  entitled  to  show  the 

infirm  fastening  of  the  cap 

Iowa,  223 

delay  of  foreman  in  or4ering 
removal  from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. 

Iowa,  225 

pursuit  by  servant  of  escaped 
chicken  that  flew  against  plain- 
tiff's window  and  broke  it  not 
result  to  be  anticipated,  and 
master  not  liable. Iowa,  230 

evidence  that  conductor  of  car 
jumped  off  before  frightened 
passenger  did,  properly  ad- 
mitted to  show  incompetency.. 

Iowa,  235 

foreman  ordering  servant  to  climb 
pole  was  vice-principal,  and 
whether  company  was  liable  for 
injury  to  servant  from  electric 
wire,  current  not  cut  off,  was 
for  jury Kan.  238 

master  liable  to  employee  in 
slaughter  house  injured  by  car- 
cass   of  beef   falling   on   him, 
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Master  and  Servant  —  continued, 

though  due  to  negligence  of 
fellow-servant    Kan.  242 

failure  of  master  to  furnish  a 
promised  cup  to  pour  powder 
not  proximate  cause  of  injury 
to  eyes  of  miner  injured  by  pre- 
mature explosion  while  pouring 
powder  from  large  can Ky.  251 

employer  who  ordered  employee 
to  throw  ice  pick  over  partition 
not  liable  to  another  employee 
struck  by  the  pick Mass.  276 

railroad  company  not  liable  for 
death  of  employee  struck  by 
engine  that  approached  without 
warning  while  he  wns  shoveling 
snow  in  the  yard Mass.  277 

an  employee  injured  by  an  ele- 
vator that  failed  to  respond  to 
his  efforts  to  stop  it  did  not 
assume  the  risk,  and  whether  he 
was  guilty  of  contributory  neg- 
ligence when  he   knew   it   ran 

unevenly  was  for  the  jury 

Mass.  279 

•company  liable  to  passenger  on 
car  struck  by  missile  thrown  at 
motorman  by  conductor  on  a 
passing  car...^ Mass.  281 

■a  messenger  boy  during  his  em- 
ployment by  a  patron  of  the 
district  messenger  company  is 
the  servant  of  the  patron,  and 
the  company  is  not  liable  for 
money  collected  by  the  boy  but 
not  returned Mass.  289 

master  liable  for  injury  to  child 
struck  by  cake  of  ice  that  em- 
ployee let  fall  while  carrying  it 
on  the  street,  and  child's  cus- 
todian not  negligent Mass.  298 

attendant  not  entitled  to  damages 
for  injury  from  kick  of  horse 
that  he  had  groomed,  though 
horse  had  kicked  before  and 
employer  did  not  tell,  as  it  was 
common  stable  talk Mass.  joo 

railroad  company  not  liable  for 
act  of  conductor  in  striking  per- 


Haster  and  Servant  —  continued. 

son  who  persisted  in  boarding 
train  as  it  started  and  who  had 
neither  ticket  nor  fare Mich.    24 

employee  of  contractor  employed 
by  defendant  in  its  mill  was 
owed  no  duty  to  guard  a  hatch- 
way into  which  employee  fell 
when  his  duties  did  not  call  him 
there Mich.    28 

motorman  on  street  car  that  ran 
away  on  a  down  grade  and 
familiar  with  sand  boxes  and 
the  use  thereof  assumed  the 
risk  of  injury  when  the  car  ran 
off  the  track Mich.  328 

employee  injured  by  fall  of  bank 
of  earth  did  not  assume  the 
risk  of  its  fall  after  it  had  been 
blasted  in  his  absence Minn.  339 

a  regulation  of  a  relief  depart- 
ment of  a  railroad  that  a  suit 
brought  against  the  railroad  will 
cause  a  forfeiture  of  all  rights 
for  injuries  to  the  employees 
is  a  binding  contract Neb.  350 

employee  injured  by  rip  saw  in 
mill  while  removing  sawdust 
with  bare  hand  and  without 
stopping  saw  assumed  the  risk. 

Neb.  362 

conductor  thrown  from  trolley 
car  in  derailment  due  to  bad 
track  did  not  assume  the  risk, 
and  company  liable N.  J.  ^*j\ 

brakeman  of  defendant's  lessee 
killed  while  walking  alongside 
his  train  by  defendant's  engine 
that  was  running  backwards 
without  light  or  warning  was 
not  guilty  of  contributory  negli- 
gence as  matter  of  law . . .  N.  Y.    31 

where  laborer's  death  was  caused 
by  bursting  of  steam  pipe  that 
was  defective  and  might  have 
been  disclosed  by  careful  inspec- 
tion, it  was  error  to  direct  a 
verdict  for  defendant N.  Y.  396 

error  to  refuse  to  instruct  that  if 
subordinates  disregarded  orders 
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Master  and  Servant  —  continued. 

of  master  mechanic  in  defend- 
ant's mill  and  caused  injury  to 
employee  by  clothing  being 
caught  by  set  screw  defendant 
would  not  be  liable N.  Y.  402 

error  to  direct  verdict  for  defend- 
ant whose  general  manager 
failed  to  warn  employee  of 
danger  of  using  steel  rod  instead 
of  wooden  one  to  pack  dynamite 
in  iron  pipe  that  caused  explo- 
sion  N.  Y.  422 

whether  act  of  watchman  guard- 
ing trout  pond  in  shooting  tres- 
passer who  was  poaching  was 
within  scope  of  employment 
was  for  jury N.  Y.  445 

whether  act  of  deputy  sheriff 
guarding  railroad  grounds  in 
shooting  boy  after  chasing  him 
outside  was  within  scope  of 
employment  was  for  jury.N.  Y.  448 

railroad  company  liable  for  injury 
to  section  hand  directed  to  go 
between  cars  to  couple  them 
and  run  over  by  other  cars  being 
backed  against  them,  and  ver- 
dict for  $9t45o  not  excessive.. 

Ore.    40 

employee  in  defendant's  steel  chip- 
ping shop  crushed  while  passing 
between  two  cars  that  had  to 
be  separated  to  allow  employees 
to  pass  and  that  at  the  time 
were  being  coupled  by  an  en- 
gine, not  guilty  of  contributory 
negligenoe Pa.    44 

electric  light  company  liable  for 
death  of  telephone  company's 
employee  killed  on  pole  by  con- 
tact with  wires Pa.  504 

whether  steel  rail  on  hanger  used 
as  trolley  and  falling  on  mill 
employee  was  a  contrivance 
reasonably  safe,  was  a  question 
for  jury,  and  a  judgment  for 
plaintiff  was  affirmed Pa.  533 

railroad  company  not  bound  to 
construct  a  fence  so  strong  as 


Master  and  Servant  —  continued. 

to  withstand  pressure  of  crowd 
of  trespassers  who  came  on 
premises  and  pushed  fence  over 
on  pedestrian  on  sidewalk.. Pa.  538 

agent  of  railroad  in  charge  thereof 
not  liable  for  acts  of  employees, 
though  employed  by  him,  as  they 
were  not  his  agents  but  the 
company's S.   C.  541 

master  and  servant  are  jointly 
liable  for  wilful  tort  of  servant 
committed  in  the  scope  of  his 
employment S.  C.  549 

master  not  liable  for  injury  to 
child  riding  on  wagon  at  driver's 
invitation  and  run  over  while 
alighting  therefrom Tenn.  553 

railroad  company  not  liable  to 
employee  injured  by  defective 
plank  used  as  post  of  gangway 
and  that  was  selected  by  him  or 
fellow-employee Va.  56s^ 

employee  of  a  contractor  was  not 
an  employee  of  the  city  that 
hired  the  contractor,  and  city 
not  liable  for  fall  of  tree  stump 
on  the  employee Wash.    49 

railroad  company  liable  to  section 
hand  injured  on  hand  car  that 
was  attached  to  train  by  rope 
and  that  jumped  the  track... 

Wash.    59 

the  master  of  a  vessel  is  not  the 
fellow-servant  of  an  ordinary 
seaman  so  as  to  preclude  the 
latter  from  recovering  against 
the  owners  for  injuries  sus- 
tained from  the  master's  negli- 
gence  Wash.  571 

employee  while  cutting  down  trees 
injured  by  fall  of  one  against 
branches  of  others  that  struck 
him  assumed  the  risk Wash.  585 

statute  requiring  employer  to 
provide  proper  belt  shifters  !n 
factories  not  complied  with  was 
negligence  per  se,  and  the  risk 
was  not  assumed  by  employee. 

Wash.  587 
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Master  and  Servftnt  —  continued. 

master  liable  to  employee  injured 
by  hand  being  caught  by  un- 
guarded cog  wheels  in  sawmill. 

Wash.  592 

railroad  not  liable  for  injury  to 
fireman  in  derailment  caused  by 
cattle  on  track  being  struck  by 
engine  that  engineer  caused  to 
strike  hard  by  speeding.  .Wash.  596 

superintendent  who  should  have 
attended  to  turning  off  electric 
current  from  wires  lineman  was 
repairing  was  not  fellow-ser- 
vant, and  the  questions  of  negli- 
gence that  caused  lineman's 
death  were  for  the  jury... Wis.  607 

master  liable  to  employee  who 
slipped  and  fell  against  band 
saw  not  sufficiently  guarded  in 
sawmill Wis.  618 

statute  of  Minnesota  abrogating 
fellow-servant  rule  not  in 
contravention  of  Fourteenth 
Amendment  by  an  exemption  not 
applying    to     a    narrow-gauge 

track  of  mining  company 

U.  S.  Sup.  625 

company  not  liable  for  death  of 
pitman  under  street  car  chang- 
ing the  system  from  under- 
ground to  overhead  and  shocked 
by  touching  wires  when  con- 
ductor failed  to  remove  trolley 
pole U.  S.  Sup.  627 

railroad  company  leasing  road  not 
liable  for  injury  to  employee  of 

telegraph  operator  asleep  at  his 
post  was  fellow-servant  of  train 
crew  and  company  not  liable  for 
order  of  train  dispatcher  based 
on  information  of  the  operator 

that  caused  collision 

U.  S.  C.  C.  A.  (iz^ 

note  of  recent  cases  on  elevator 
accidents 172-198 

note  of  cases  on  proximate  cause. 

393-395 
note  of  recent  cases  of  injuries 

from  electricity 508-520 


Messenger  Service. 

a  messenger  boy  during  his  em- 
ployment by  a  patron  of  the 
district  messenger  company  is 
the  servant  of  the  patron,  and 
the  company  is  not  liable  for 
money  collected  by  the  boy  hue 
not  returned Mass.  28|^ 

Miner. 

failure  of  master  to  furnish  a 
promised  cup  to  pour  powder 
not  proximate  cause  of  injury 
to  eyes  of  miner  injured  by  pre- 
mature explosion  while  pouring 
powder  from  large  can....Ky.  251 

Mines. 

amount  of  damages  recoverable 
for  destruction  of  springs  and  a 
support  of  surface  by  mining 
operations  is  the  permanent  de- 
preciation of  the  farm Pa.  527 

Motormftn. 

on  street  car  that  ran  away  on  a 
down  grade  and  familiar  with 
sand  boxes  and  the  use  thereof, 
assumed  the  risk  of  injury  when 
the  car  ran  off  the  track.  .Mich.  328 

Municipal  Corporations. 

city  not  liable  to  person  on  park 
stand  erected  by  park  commis- 
sioners and  that  collapsed  and 
injured  him Colo.    94 

city  liable  for  damages  by  water 
thrown  upon  abutting  owner's 
premises  made  lower  by  a  street 
improvement Ind.  202 

city  not  liable  to  person  chasing 
his  cow  in  street  and  running 
against  guy  wire  fastened  to  a 
stake Iowa,  219 

city  not  liable  to  person  who 
stepped  on  coal-hole  cover  par- 
tially removed  because  of  want 
of  fasteners,  and  who  fell  down 
excavation Neb.  354 

town  not  liable  for  act  of  high- 
way agent  who  by  direction  of 
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Municipal  Corporations— ^M/k»«/^. 

selectman  blew  up  ice  in  river 
and  created  a  nuisance  that 
threatened  injury  to  mill.  .N.  H.  369 

village  not  liable  for  death  of 
pedestrian  who  touched  broken 
telephone  wire  hanging  near 
sidewalk  and  that  had  become 
charged  from  electric  light  wire. 

N.  Y.  416 

written  notice  to  city  describing 
avenue  where  defect  was  located 
about  half-way  between  two 
intersecting  streets N.  Y.  426 

action  for  death  caused  by  injury 
must  be  preceded  by  notice  to 
city  filed  within  six  months 
after  cause  of  action  accrued, 
but  time  is  to  be  computed  from 
appointment  of  administrator. . 

N.Y.  429 

city  not  liable  for  backing  up  of 
sewer  when  plaintiffs  had  not 
equipped  drain  pipes  with  any 
traps  to  prevent  such  backing 
up N.    Y.  463 

a  section  of  a  charter  declaring  no 
action  could  be  maintained  for 
personal  injuries  unless  written 
notice  was  given  of  presence  of 
snow  and  ice  and  failure  to 
remove  same  by  city  within 
reasonable  time,  was  unconsti- 
tutional  N.  Y.  466 

city  not  liable  for  injury  to  bicy- 
clist from  riding  over  depres- 
sion in  sidewalk Utah,  562 

village  not  liable  for  death  of  pris- 
oner confined  in  lockup  and 
suffocated  by  smoke  from  mat- 
tress set  on  fire  without  his 
fault Vt  565 

employee  of  a  contractor  was  not 
an  employee  of  the  city  that 
hired  the  contractor,  and  city 
not  liable  for  fall  of  tree  stump 
on  the  employee Wash.    49 

city  not  liable  for  damages  to  lawn 
by  horse  belonging  to  fire  com- 
pany that  permitted  him  to  tres- 
pass  Wash.    55 


Municipal  Z0T^T9X\0XlZ— continued. 

defect  in  sewage  system  causing 
damage  to  private  property  by 
sewage  backing  up  and  not  re- 
paired will  render  city  liable.. 

Wis.    61 

Notes. 

recent  cases  on  elevator  acci- 
dents   1 7^  198 

cases  on  proximate  cause 393-595 

recent  cases  of  injuries  from 
electricity 508-520 

Notlee. 

railroad  company  not  liable  for 
destruction  of  goods  by  fire  in 
car  at  station,  though  no  notice 
given  to  consignee  of  arrival.. 

Cal.    77 

city  not  liable  to  person  who 
stepped  on  coal-hole  cover  par- 
tially removed  because  of  want 
of  fasteners,  and  who  fell  down 
excavation Neb.  354 

in  action  for  death  of  pedestrian 
who  touched  charged  tele- 
phone wire  it  was  error  to  per- 
mit to  be  read  evidence  of 
village  trustees  at  inquest  to 
charge  village  with  notice  or  to 
admit  evidence  of  similar  acci- 
dent  N.  Y.  416 

written  notice  to  city  describing 
avenue  where  defect  was  located 
about  half-way  between  two 
intersecting  streets N.  Y.  426 

action  for  death  caused  by  injury 
must  be  preceded  by  notice  to 
city  filed  within  six  months  after 
cause  of  action  accrued,  but 
time  is  to  be  computed  from 
appointment  of  administrator.. 

N.  Y.  429 

a  section  of  a  charter  declaring 
no  action  could  be  maintained 
for  personal  injuries  unless 
written  notice  was  given  of 
presence  of  snow  and  ice  and 
failure  to  remove  same  by  city 
within  reasonable  time  was  un- 
constitutional  N.  Y.  466 
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Nuisance. 

owner  of  building  liable  to  pedes- 
trian injured  by  tripping  on 
large  nail  projecting  from 
planks  placed  by  independent 
contractor  to  admit  approach  of 
teams  on  sidewalk CaL    85 

owner  of  building  wherein  gaso- 
line and  kerosene  were  stored  in 
violation  of  statute  liable  to 
tenant  of  greenhouse  that  was 
wrecked  by  an  explosion  in  ad- 
jacent building Mass.  294 

town  not  liable  for  act  of  high- 
way agent  who  by  direction  of 
selectman  blew  up  ice  in  river 
and  created  a  nuisance  that 
threatened  injury  to  mill.N.  H.  369 

a  telephone  company  placing  its 
poles  so  near  traveled  portion 
of  highway  that  a  person*  on  a 
wagon  with  his  feet  extending 
a  foot  from  the  side  is  injured 
by  contact  with  a  pole  is  liable 
for  the  injury Pa.  520 

Ordlnanee. 

owner  of  building  liable  to  pedes- 
trian injured  by  tripping  on 
large  nail  projecting  from 
planks  placed  by  independent 
contractor  to  admit  approach 
of  teams  on  sidewalk Cal.    85 

failure  of  railroad  company  to 
fence  track  at  station  and  run- 
ning its  train  at  rate  of  fifty 
miles  an  hour  not  negligence 
that  would  make  company  lia- 
ble for  killing  cow Colo.  100 

Parent  and  Child. 

a  father  paying  full  fare  for  him- 
self may  recover  for  loss  or  in- 
jury of  articles  bought  and  used 
for  child  and  forming  part  of 
father's  baggage Mich.  509 

Partners. 

one  of  two  partners  conducting 
a  hotel   liable  for  money   de- 


PartnerS  —  eontinued, 

posited  by  guest  with  the  other 
who  absconded,  under  law  of 
partnership Colo.    91 

Payment. 

a  promissory  note  given  and  re- 
ceived in  satisfaction  of  an  ac- 
tion for  an  assault  is  payment 
and  whether  so  received  was 
for  the  jury Vt  567 

Platform  of  Car. 

passenger  going  on  lower  step  of 
car  and  allowing  body  to  pro- 
ject beyond  line  of  car  and 
struck  by  cattle  guard  as  train 
approached  station  was  guilty 
of  negligence  precluding  re- 
covery    111.  153 

Pleading. 

duty  of  trial  judge  to  pass  on 
sufficiency  of  facts  alleged  in 
petition  when  raised  by  de- 
murrer  Ga.  Ill 

allegation  that  divers  bones 
were  broken  not  at  variance 
with  proof  of  broken  leg  and 
injured  elbow 111.  145 

allegation  that  plaintiff  as  result 
of  injuries  was  permanently 
injured  and  crippled  sufficient 
to  admit  evidence  that  he  was 
affected  with  diabetes 111.  198 

Poison. 

druggist  not  liable  to  customer 
who  took  from  counter  wrong 
package  in  mistake  and  was 
poisoned  by  drinking  it.. Conn.  105 

Praetiee. 

duty  of  trial  judge  to  pass  on 
sufficiency  of  facts  alleged  in 
petition  when  raised  by  de- 
murrer  Ga.  Ill 

Presumption. 

of  negligence  arises  from  the  de- 
railment of  a  street  car  caus- 
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Presumption  —  continued, 

ing  injury  to  a  passenger,  but 
when  evidence  shows  that  it 
might  have  been  not  due  to 
negligence  in  the  absence  of 
affirmative  evidence  a  verdict 
should  be  given  for  the  com- 
pany  Neb.  358 

Prineipal  and  Agent. 

undisclosed  principal  may  main- 
tain action  for  damages  for  de- 
lay in  sending  telegram  that 
was  sent  by  his  agent Ga.  135 

town  not  liable  for  act  of  high- 
way agent  who  by  direction  of 
selectman  blew  up  ice  in  river 
and  created  a  nuisance  that 
threatened  injury  to  milL.N.  H.  369 

loss  of  goods  by  common  carrier 
falls  on  consignor  when  car- 
rier selected  by  him  contrary  to 
direction  of  consignee.. .  .N.  J.  Z7Z 

an  agreement  by  the  general 
manager  of  a  bookbinding  cor- 
poration to  procure  insurance 
upon  books  left  for  binding 
was  binding  upon  the  corpora- 
tion and  a  judgment  for  the 
corporation  in  an  action  for  the 
loss  of  the  books  by  fire  was 
reversed Pa.    46 

agent  of  railroad  in  charge  thereof 
not  liable  for  acts  of  em- 
ployees though  employed  by 
him  as  they  were  not  his  agents 
but  the  company's S.  C.  541 

Promissory  Note. 

given  and  received  in  satisfaction 
of  an  action  for  an  assault  is 
payment  and  whether  so  re- 
ceived was  for  the  jury Vt.  567 

Proximate  Cause. 

delay  of  foreman  in  ordering  re- 
moval from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. . 

Iowa,  225 


Proximate  Cause— r^n/xiitf^^. 

master  liable  to  employee  in 
slaughter  house  injured  by 
carcass  of  beef  falling  on  him 
though  due  to  negligence  of 
fellow-servant Kan.  242 

failure  of  master  to  furnish  a 
promised  cup  to  pour  powder 
not  proximate  cause  of  injury 
to  eyes  of  miner  injured  by  pre- 
mature explosion  while  pouring 
powder  from  large  can Ky.  251 

street  railroad  company  liable  for 
death  of  gas  company's  line- 
man killed  by  electricity  from 
trolley  wire  raised  towards  gas 
company's  wire  by  car  ap- 
proaching point  where  the  line- 
man was  on  a  pole Mass.    15 

drawing  room  in  sleeper  not  fur- 
nished according  to  contract  not 
proximate  cause  of  injury  to 
health  of  passenger  who  refused 
other   accommodation..  ..Mass.  292 

street  railroad  company  liable  to 
bo>  injured  by  contact  with 
broken  telephone  wire  that  was 
pressed  upon  company's  unin- 
sulated wire  by  limb  of  tree 
broken  night  before  accident . . 

Mich.    21 

person  breaking  leg  against  pile 
of  lumber  while  escaping  from 
runaway  horse  frightened  by 
team  striking  hub  of  attached 
wagon  entitled  to  damages 
against  owner  of  team N.  J.  393 

master  liable  to  employee  who 
slipped  and  fell  against  band 
saw  not  sufficiently  guarded  in 
sawmill Wis.  618 

Race  Course. 

whether  the  ejectors  of  a  patron 
of  a  race  course  were  defend- 
ant's employees  or  of  a  detec- 
tive agency  was  for  the  jury 
and  a  judgment  for  plaintiff 
was   affirmed Cal.    72 
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SaeeTraek. 

society  liable  to  patron  run  down 
by  horses  while  he  was  crossing 
race  track Me.  257 

Railroad  Company. 

not  liable  for  destruction  of  goods 
by  fire  in  car  at  station  though 
no  notice  given  to  consignee  01 
arrival Cal.    ^^ 

liable  to  passenger  put  off  train 
that  did  not  stop  at  station  con- 
trary to  usual  custom  and  pas- 
senger compelled  to  walk,  get* 
ting  wet  and  made  sick Cal.    81 

apprentice  brakeman  injured 
through  negligence  of  other  em- 
ployees not  entitled  to  recover 
as,  they  were  his  fellow-ser- 
vants  Cal.    88 

failure  of  railroad  company  to 
fence  track  at  station  and  run- 
ning its  train  at  rate  of  fifty 
miles  an  hour  not  negligence 
that  would  make  company  lia- 
ble for  killing  cow Colo.  100 

not  liable  to  one  who  after  as- 
sisting passenger  to  seat  was 
injured  by  alighting  from  train 
that  started  without  usual  sig- 
nals  Ga.  Ill 

common  carrier  cannot  even  by 
special  contract  exempt  himself 
from  liability  for  loss  of  goods 
from  negligence. Ga.  116 

carrier  liable  where  engine  was 
uncoupled  from  train,  went 
to  tank  for  water  and  on  return 
was  driven  at  great  speed  into 
cars  by  engineer  who  had  be- 
come insane Ga.  116 

passenger  going  on  lower  step  of 
car  and  allowing  body  to  pro- 
ject beyond  line  of  car  and 
struck  by  cattle  guard  as  train 
approached  station  was  guilty 
of  negligence  precluding  re- 
covery  111.  153 

passenger  going  to  station  and  en- 
tering     dark      waiting    room 
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Railroad  Company — continued, 

opened  by  stranger  having  a  key 
and  injured  by  stepping  into 
hole  in  floor  entitled  to  damages 
and  judgment  against  company 
affirmed 111.  156 

the  relation  of  carrier  and  pas- 
senger did  not  exist  at  the  time 
of  injury  to  a  passenger  who 
after  alighting  remained  in  the 
station  with  several  friends  for 
fifteen  minutes  and  fell  while 
leaving  the  grounds Ind.      7 

brakeman  ordered  by  conductor 
to  top  of  car  about  to  be  cut 
loose  from  rest  of  train  thrown 
off  when  train  started  without 
car  being  cut  off  entitled  to 
damages Ind.  20p 

evidence  that  switchman  crossing 
track  in  front  of  slowly  moving 
train  was  struck  by  it  and  that 
defective  blocking  was  cause, 
not  sufficient  to  sustain  judgment 
when  he  might  have  slipped  on 
icy  ground  or  attempted  to 
mount  car Iowa,  213 

delay  of  foreman  in  ordering  re- 
moval from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. 

Iowa,  2:25 

passenger  at  station  having  to 
cross  tracks  to  take  train  not 
relieved  from  exercising  due 
care,  and  company  not  liable  for 
his  death  caused  by  other  train 
striking  him Iowa,  232 

not  liable  to  owner  of  horse  killed 
on  right  of  way  after  escaping 
from  pasture  adjoining  Unfcnced 
field  next  track Me.    12 

not  liable  to  passenger  injured  by 
act  of  conductor  who  was  as- 
sisting passenger  to  alight  as  re- 
quired by  rules Mass.  271 

not  liable  for  death  of  employee 
struck  by  engine  that  ap- 
proached without  warning  while 
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he  was  shoveling  snow  in  yard. 

Mass.  ^ 

drawing  room  in  sleeper  not  fur- 
nished according  to  contract  not 
proximate  cause  of  injury  to 
health  of  passenger  who  refused 
other  accommodation Mass.  292 

shipper  of  theatrical  properties 
under  written  contract  not 
limited  to  damages  as  in  case 
of  ordinary  merchandise  for  de- 
lay in  delivery  but  entitled  to 
ordinary  gross  earnings  of 
show Mass.  306 

not  liable  for  act  of  conductor  in 
striking  person  who  persisted  in 
boarding  train  as  it  started  and 
who  had  neither  ticket  nor  fare. 

Mich.    24 

a  father  paying  full  fare  for  him- 
self may  recover  for  loss  or 
injury  of  articles  bought  and 
used  for  child  and  forming  part 
of  father's  baggage Mich.  309 

husband  may  recover  for  loss  by 
carrier  of  jewelry  belonging  to 
wife  and  that  formed  part  of 
baggage Mich.  309 

liable  to  passenger  struck  as  he 
was  alighting  by  axe  handle  in 
hands  of  conductor  who  was  de- 
fending himself  against  attack 
of  mob  that  had  been  on  train. 

Mich.  317 

shipper  leaving  team  as  directed 
in  narrow  space  at  station  en- 
titled to  recover  for  their  injury 
by  train  that  approached  and 
struck  them Mich.  323 

whether  a  pedestrian  at  a  crossing 
struck  by  a  caboose  that  was 
suddenly  struck  and  backed 
against  by  an  engine  was  negli- 
gent was  for  the  jury.... Mich.  325 

railroad  company  not  liable  for 
death  of  child  found  on  track 
in  yard  after  cars  had  been 
shunted  over  the  spot Minn.  342 


Railroad  Company — canHnued. 

that  failed  to  keep  vestibule  doors 
closed  between  stations  liable 
for  injury  to  child  that  fell  off 
the  train Minn.  34& 

a  regulation  of  a  relief  depart- 
ment of  a  railroad  that  a  suit 
brought  against  the  railroad 
will  cause  a  forfeiture  of  all 
rights  for  injuries  to  the  em- 
ployees is  a  binding  contract.. 

Neb.  350 

passenger  misinformed  as  to  train 
stopping  at  station  on  line 
where  the  company  acted  only 
as  agent  not  entitled  to  dam- 
ages for  ejection  at  last  preced- 
ing station N.  J.  37& 

loss  of  profits  as  damages  in  ac- 
tion of  tort  recoverable  when 
able  to  be  estimated  with  rea- 
sonable certainty N.  J.  38B 

brakeman  of  defendant's  lessee 
killed  while  walking  alongside 
his  train  by  defendant's  engine 
that  was  running  backwards 
without  light  or  warning  was 
not  guilty  of  contributory  negli- 
gence as  matter  of  law. .  .N.  Y.    31 

whether  act  of  deputy  sheriff 
guarding  railroad  grounds  in 
shooting  boy  after  chasing  him 
outside  was  within  scope  of  em- 
ployment was  for  jury. . .  .N.  Y.  44^ 

carrier  after  notice  to  consignee 
of  arrival  of  fruit  not  bound  to 
place  same  in  cold  storage,  and 
not  liable  for  damage  to  fruit 
by  change  in  weather.... N.  Y.  456 

passenger  alighting  a  quarter  mile 
from  station  after  conductor 
stopped  train  upon  refusal  of 
passenger  to  pay  demanded 
fare,  not  entitled  to  exemplary 
-damages,  but  is  not  ILnited  to 
mere  pecuniary  loss N.  C.  474 

no  action  can  be  maintained  in 
Ohio  for  wrongful  death  hi  an- 
other State  except  where  per- 
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son  killed  is  citizen  of  Ohio 

Ohio,  478 

liable  for  injury  to  section  hand 
directed  to  go  between  cars  to 
couple  them  and  run  over  by 
other  cars  being  backed  against 
them,  and  verdict  for  $9,450 
not   excessive Ore.    40 

not  bound  to  construct  a  fence  so 
strong  as  to  withstand  pressure 
of  crowd  of  trespassers  who 
came  on  premises  and  pushed 
fence  over  on  pedestrian  on 
sidewalk Pa.  538 

agent  of  railroad  in  charge  thereof 
not  liable  for  acts  of  employees, 
though  employed  by  him,  as  they 
were  not  his  agents  but  the 
company's S.   C.  541 

master  and  servant  are  jointly 
liable  for  wilful  tort  of  servant 
committed  in  the  scope  of  his 
employment S.  C.  549 

not  liable  for  death  of  trespasser 
whose  body  found  at  point  some 
distance  from  place  of  eject- 
tion  from  train Utah,  560 

not  liable  to  employee  injured  by 
defective  plank  used  as  post  of 
gangway  and  that  was  selected 
by  him  or  fellow-employee. .  Va.  569 

liable  to  section  hand  injured  on 
hand  car  that  was  attached  to 
train  by  rope  and  that  jumped 
the  track Wash.    59 

switching  cars  and  using  track  of 
other  company  in  street  not 
liable  for  injury  to  vehicle  by 
wheel  dropping  into  hole  in  the 
track Wash.  574 

liable  to  passenger  frightened  by 
controller  on  street  car  blowing 
out  and  injured  by  jumping  off. 

Wash.  579 

not  liable  for  injury  to  fireman  in 
derailment  caused  by  cattle  on 
track  being  struck  by  engine 
that  engineer  caused  to  strike 
hard  by  speeding Wash.  596 


Railroad  Company— f<?»/t/ffr^</. 

after  notifying  owner  of  danger 
of  loss  of  perishable  goods  and 
failure  to  claim  same,  carrier 
may  sell  the  goods  on  account 
of  owner W.  Va.  702 

statute  of  Minnesota  abrogating 
fellow-servant  rule  not  in 
contravention  of  Fourteenth 
Amendment  by  an  exemption 
not  applying  to  a  narrow-gauge 
track   of   mining   company.... 

U.  S.  Sup.  625 

leasing  road  not  liable  for  injury 

to  employee  of  lessee 

U.  S.  C.  C.  634 

telegraph  operator  asleep  at  his 
post  was  fellow-servant  of  train 
crew  and  company  not  liable 
for  order  of  train  dispatcher 
based  on  information  of  the 
operator  that  caused  collision . . 

U.  S.  C  C.  A.  637 

not  liable  to  passenger  struck  by 
missile  thrown  through  window 
at  conductor  by  drunken  person 

put  off   train   at   station 

U.  S.  C.  C.  A.  646 

rnote  of  cases  on  proximate  cause. 

393-395 

Relief  Department. 

a  regulation  of  a  relief  depart- 
ment of  a  railroad  that  a  suit 
brought  against  the  railroad  will 
cause  a  forfeiture  of  all  rights 
for  injuries  to  the  employees  is 
a  binding  contract Neb.  350 

Res  Ipsa  Loquitur. 

city  not  liable  to  person  on  park 
stand  erected  by  park  commis- 
sioners and  that  collapsed  and 
injured  him Colo.    94 

railroad  company  liable  to  pas- 
senger frightened  by  controller 
on  street  car  blowing  out  and 
injured  by  jumping  off.. Wash.  579 

telegraph  operator  asleep  at  his 
post  was  fellow-servant  of  train 
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Res  Ipsa  l/KiVltaP^  continued. 

crew  and  company  not  liable 
for  order  of  train  dispatcher 
based  on  information  of  the 
operator  that  caused  the  col- 
lision   U.  S.  C.  C.  A.  6yj 

Bespondeat  Superior. 

owner  of  building  liable  to  pedes- 
trian injured  by  tripping  on 
large  nail  projecting  from 
planks  placed  by  independent 
contractor  to  admit  approach  of 
teams  on  sidewalk Cal.    85 

Biding. 

the  questions  of  negligence  should 
have  been  submitted  to  the  jury 
where  a  street  car  on  a  down 
grade  ran  into  the  hind  wheel 
of  a  wagon  going  in  the  same 
direction  and  killed  the  driver. 

Cal.  303 

it  was  not  negligence  as  matter 
of  law  for  a  driver  of  a  team 
to  allow  them  so  near  track 
that  a  street  car  going  in  same 
direction  collided  with  them... 

Mass.  303 

whether  it  was  negligence  for  an 
automobile  to  be  run  in  the  dark 
without  displaying  a  headlight 
and  that  frightened  a  horse  and 
threw  out  his  dr-er  was  for  the 
jury Mich.  336 

Bisk  of  Employmeiit. 

hmdlord  liaWe  for  injury  to  ten- 
ant's clerk  who,  after  alighting 
from  elevator,  fell  down  shaft, 
the  door  having  been  left  open 
and  elevator  removed 111.  198 

brakeman  ordered  by  conductor 
to  top  of  car  about  to  be  cut 
loose  from  rest  of  train  thrown 
off  when  train  started  without 
car  being  cut  off,  entitled  to 
damagies Ind.  309 

railroad  company  not  liable  for 
death    of   employee   struck   by 


Bisk  of  Employment— r(?if/i'i«icA/. 

engine  that  approached  without 
warning  while  he  was  shoveling 
snow  in  yard Mass.  277 

an  employee  injured  by  an  ele- 
vator that  failed  to  respond  to 
his  efforts  to  stop  it  did  not 
assume  the  risk,  and  whether  he 
was  guilty  of  contributory  neg- 
ligence when  he  knew  it  ran 

unevenly  was  for  the  jury 

Mass.  279 

motorman  on  street  car  that  ran 
away  on  a  down  grade  and 
familiar  with  sand  boxes  and 
the  use  thereof  assumed  the 
risk  of  injury  when  the  car  ran 
off  the  track Mich.  328 

employee  injured  by  fall  of  bank 
of  earth  did  not  assume  the  risk 
of  its  fall  after  it  had  been 
blasted  in  his  absence Minn.  339 

employee  injured  by  rip  saw  in 
mill  while  removing  sawdust 
with  bare  hand  and  without 
stopping  saw  assumed  the  risk. 

Neb.  362 

conductor  thrown  from  trolley 
car  in  derailment  due  to  bad 
track  did  not  assume  risk  and 
company  liable N.  J.  371 

brakeman  of  defendant's  lessee 
killed  while  walking  alongside 
his  train  by  defendant's  engine 
that  was  running  backwards 
without  light  or  warning  was 
not  guilty  of  contributory  neg- 
ligence as  matter  of  law.  .N.  Y.    31 

error  to  direct  verdict  for  defend- 
ant whose  general  manager 
failed  to  warn  employee  of 
danger  of  using  steel  rod  in- 
stead of  wooden  one  to  pack 
dynamite  in  iron  pipe  that 
caused  explosion N.  Y.  422 

railroad  company  liable  for  in- 
jury to  section  tuuid  directed 
to  go  between  cars  to  couple 
them  and  run  over  by  other 
cars  being  backed  against  them. 
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Bisk  of  Employment— r<yff/iffM'</. 

and  verdict  for  $9,450  not  ex- 
cessive   Ore.    40 

employee  in  defendant's  steel  chip- 
ping shop  crushed  while  passing 
between  two  cars  that  had  to  be 
separated  to  allow  employees 
to  pass  and  that  at  the  time 
were  being  coupled  by  an  en- 
gine, not  guilty  of  contributory 
negligence Pa.    44 

railroad  company  liable  to  section 
hand  injured  on  hand  car  that 
was  attached  to  train  by  rope 

and  that  jumped  the  track 

Wash.    59 

employee  while  cutting  down  trees 
injured  by  fall  of  one  against 
branches  of  others  that  struck 
him  assumed  the  risk Wash.  585 

statute  requiring  employer  to  pro- 
vide proper  belt  shifters  in 
factories  not  complied  with  was 
negligence  per  se,  and  the  risk 
was  not  assumed  by  employee. 

Wash.  587 

superintendent  who  should  have 
attended  to  turning  off  electric 
current  from  wires  lineman 
was  repairing  was  not  fellow- 
servant  and  the  questions  of 
negligence  that  caused  lineman's 
death  were  for  the  jury... Wis.  607 

Rope. 

owner  of  vessel  hiring  stevedore 
to  load  it  not  liable  to  servant 
of  stevedore  injured  by  break- 
ing of  rope  furnished  by 
owner Ga.  132 

Rales  and  Regolatlons. 

employee  operating  boiler  injured 
by  blast,  it  was  question  for 
court  whether  rule  requiring 
warning  to  be  giv  a  was  suffi- 
cient, and  submission  to  jury 
was  error Ark.    69 

railroad  company  not  liable  to 
passenger  injured  by  act  of  con- 


Rules  and  ^egulaXXons — continued, 

ductor  who  was  assisting  pas- 
senger to  alight  as  required  by 

rules Mass.  271 

telegraph  operator  asleep  at  his 
post  was  fellow-servant  of  train 
crew  and  company  not  liable 
for  order  of  train  dispatcher 
based  on  information  of  the 
operator  th^t  caused  collision.. 

U.  S.  C.  C  A.  637 

SawmilL 

employee  injured  by  rip  saw  in 
mill  while  removing  sawdust 
with  bare  hand  and  without 
stopping  saw  assumed  the  risk. 

Neb.  362 

master  liable  to  employee  injured 
by  hand  being  caught  by  un- 
guarded cog  wheels  of  machine 
in   sawmill Wash.  592 

master  liable  to  employee  who 
slipped  and  fell  against  band 
saw  not  sufficiently  guarded  in 
sawmill Wis.  618 

Seaffold. 

city  not  liable  to  person  on  park 
stand  erected  by  park  commis- 
sioners and  that  collapsed  and 
injured    him : Colo.    94 

Seope  of  Employment. 

whether  the  ejectors  of  a  patron 
of  a  race  course  were  defend- 
ant's employees  or  of  a  detective 
agency  was  for  the  jury,  and  a 
judgment  for  plaintiff  was 
affirmed Cal.    72 

railroad  company  not  liable  to 
passenger  injured  by  act  of  con- 
ductor who  was  assisting  pas- 
senger to  alight  as  required  by 
rules Mass.  271 

railroad  company  not  liable  for 
act  of  conductor  in  striking  per- 
son who  persisted  in  boarding 
train  as  it  started  and  who  had 
neither  ticket  nor  fare Mich.    24 
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whether  act  of  watchman  guard- 
ing trout  pond  in  shooting  tres- 
passer who  was  poaching  was 
within  scope  of  employment 
was  for  jury N.  Y.  445 

whether  act  of  deputy  sheriff 
guarding  railroad  grounds  in 
shooting  boy  after  chasing  him 
outside  was  within  scope  of 
employment  was  for  jury.N.  Y.  448 

master  and  servant  are  jointly 
liable  for  wilful  tort  of  servant 
committed  in  the  scope  of  his 
employment S.  C.  549 

master  not  liable  for  injury  to 
child  riding  on  wagon  at  driver's 
invitation  and  run  over  while 
alighting  therefrom Tenn.  553 

Set  Serew. 

error  to  refuse  to  instruct  that  if 
subordinates  disregarded  orders 
of  master  mechanic  in  defend- 
ant's mill  and  caused  injury  to 
employee  by  clothing  being 
caught  by  set  screw  defendant 
would  not  be  liable N.  Y.  402 

Sewers. 

city  not  liable  for  backing  up  of 
sewer  when  plaintiffs  had  not 
equipped  drain  pipes  with  any 
traps  to  prevent  such  backing 
up , N.  Y.  463 

defect  in  sewage  system  causing 
damage  to  private  property  by 
sewage  backing  up  and  not  re- 
paired will  render  city  liable.. 

Wis.    61 

Shipping. 

an  independent  contractor  after 
loading  a  vessel  and  turning  it 
over  to  consignees  was  not 
liable  for  injury  to  consignees* 
employee  who  fell  through 
hatchway  improperly  covered . . 

Ga.  132 

owner  of  vessel  hiring  stevedore 
to  load  it  not  liable  to  servant 


Shipping  —  continued, 

of  stevedore  injured  by  break- 
ing    of     rope     furnished     by 

owner Ga.  132 

the  master  of  a  vessel  is  not  the 
fellow-servant  of  an  ordinary 
seaman  so  as  to  preclude  the 
latter  from  recovering  against 
the  owners  for  injuries  sus- 
tained from  the  master's  negli- 
gence  Wash.  571 

Snow  and  Ice. 

a  section  of  a  charter  declaring  no 
action  could  be  maintained  for 
personal  injuries  unless  written 
notice  was  given  of  presence  of 
snow  and  ice  and  failure  to 
remove  same  by  city  within 
reasonable  time,  was  unconsti- 
tutional  N.    Y.  466 

Stand. 

city  not  liable  to  person  on  park 
stand  erected  by  park  commis- 
sioners and  that  collapsed  and 
injured    him Colo.    94 

Station. 

passenger  at  station  having  to 
cross  tracks  to  take  train  not 
relieved  from  exercising  due 
care  and  company  not  liable  for 
his  death  caused  by  other  train 
striking  him Iowa,  232 

Statute. 

ticket  of  admission  to  a  show 
though  a  revocable  license  at 
common  law  may  be  modified 
by  statute Cal.    72 

violation  of  statute  requiring  ele- 
vators to  be  equipped  with  de- 
vice to  prevent  injury,  though 
not  conclusive  proof  of  negli- 
gence, may  be  considered  on 
the  question Mass.  275) 

owner  of  building  wherein  gaso- 
line and  kerosene  were  stored 
in  violation  of  statute  liable  to 
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Statute  —  amtinued, 

tenant  of  greenhouse  that  was 
wrecked  by  an  explosion  in 
adjacent   building Mass.  294 

administrator  of  deceased  may 
maintain  action  for  damages  for 
benefit  of  alien  beneficiaries. . . . 

N.Y.    35 

action  for  death  caused  by  injury 
must  be  preceded  by  notice  to 
city  filed  within  six  months 
after  cause  of  action  accrued, 
but  time  is  to  be  computed  from 
appointment  of  administrator. . 

N.Y.  429 

action  for  wrongful  death  for 
benefit  of  nonresident  aliens 
may  be  maintained  by  executor 
or  administrator  of  the  deceased 
person Ohio,  487 

action  for  wrongful  deat)i  must 
.  be    brought    within    statutory 
period   and   delay  of  adminis- 
trator in  giving  bond  for  two 
years    fatal Ohio,  494 

statute  requiring  employer  to  pro- 
vide proper  belt  shifters  in 
factories  not  complied  with  was 
negligence  per  se,  and  the  risk 
was  not  assumed  by  employee. 

Wash.  587 

statute  of  Minnesota  abrogating 
fellow-servant  rule  not  in 
contravention  of  Fourteenth 
Amendment  by  an  exemption 
not  applying  to  a  narrow-gauge 
track  of  mining  company 

«-_        - ,  U.  S.  Sup.  625 

Steamship.  ^      ^ 

steamship  company  liable  for  loss 
of  valuables  left  by  passenger  in 
stateroom  with  door  and  port- 
hole open  and  not  closed  by 
steward  who  saw  the  valiiables. 

Street  Car. 

the  questions  of  negligence  should 
have  been  submitted  to  the  jury 
where  a  street  car  on  a  down 
grade  ran  into  the  hind  wheel 
of  a  wagon  going  in  the  same 


Street  Car — conHnutd. 

direction  and  killed  the  driver. 

Cal.  303 

railroad  company  liable  for  in- 
jury to  passenger  standing  on 
rear  bumper  of  halted  street  car 
that  was  struck  by  following 
car 111.      I 

railroad  company  liable  to  boy 
who  boarded  crowded  street  car 
and  was  pushed  from  step  by 
other  passengers  and  run  over. 

111.  141 

railroad  company  liable  to  passen- 
ger in  car  that  ran  into  stand- 
ing cars  on  side  track,  though 
switch  had  been  turned  by 
stranger  without  knowledge  of 
company 111.  145 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crushing 
him  when  it  went  ahead  instead 
of  backing  because  of  handle 
that  failed  to  fit,  and  was  fur- 
nished by  bam  man,  who  was 
a  vice-principal,  not  fellow-ser- 
vant  111.  160 

passenger  on  street  car  fright- 
ened by  electrical  display  at 
front  or  by  the  motion  of  the 
car  and  jumping  off  not  negli- 
gent and  company  liable  for 
deatli Iowa,  235 

motorman  not  negligent  in  start- 
ing car  before  passenger  seated 
and  company  not  liable  for  in- 
jury to  passenger  who  fell 
against  seat Ky.  248 

child  of  ten  years  of  age  run 
over  by  street  car  while  cross- 
ing street  was  guilty  of  con- 
tributory negligence  that  barred 
recovery  for  the  injury Me.      9 

company  liable  to  passenger  on 
car  struck  by  missile  thrown 
at  motorman  by  conductor  on 
a  passing  car. Mass.  281 

it  was  not  negligence  as  matter 
of  law  for  a  driver  of  a  team 
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Street  Car  —  continued, 

to  allow  them  so  near  track 
that  a  street  car  going  in  same 
direction  collided  with  them... 

Mass.  J03 

motorman  on  street  car  that  ran 
away  on  a  down  grade  and 
familiar  with  sand  boxes  and 
the  use  thereof  assumed  the 
risk  of  injury  when  the  car  ran 
off  the  track Mich.  328 

a  presumption  of  negligence  arises 
from  the  derailment  of  a  street 
car  causing  injury  to  a  passen- 
ger, but  when  evidence  shows 
that  it  might  have  been  not  due 
to  negligence  in  the  absence  of 
affirmative  evidence  a  verdict 
should  be  given  for  the  com- 
pany  Neb.  358 

railroad  company  not  liable  for 
injury  to  passenger  who  jumped 
from  street  car  when  fright- 
ened by  explosion  of  torpedoes 
placed  on  rails  by  stranger... 

Neb.  366 

conductqit  thrown  from  trolley 
car  in  derailment  due  to  bad 
track  did  not  assume  risk  and 
company  liable N.  J.  371 

pedestrian  halting  as  car  ap- 
proached and  then  proceeding 
as  car  slackened  and  struck  by 
car  that  again  was  speeded  not 
negligent  as  matter  of  law,  and 
company  liable  when  proof  lack- 
ing in  plaintiff's  evidence  was 
supplied  by  it N.  J.  382 

passenger  not  guilty  of  negligence 
per  se  in  standing  on  running 
board  of  crowded  car  and 
whether  car  was  proceeding  as 
usual  when  he  fell  off  was  for 
the  jury R.  I.  502 

railroad  company  liable  to  pas- 
senger frightened  by  controller 
on  street  car  blowing  out  and 
injured  by  jumping  off.  .Wash.  579 

note  of  recent  cases  of  injuries 
from  electricity 508-520 


Street  Railroad. 

the  questions  of  negligence  should 
have  been  submitted  to  the  jury 
where  a  street  car  on  a  down 
grade  ran  into  the  hind  wheel 
of  a  wagon  going  in  the  same 
direction  and  killed  the  driver. 

CaL  303 

liable  to  boy  who  boarded 
crowded  street  car  and  was 
pushed  from  step  by  other  pas- 
sengers and  run  over 111.  141 

liable  to  passenger  in  car  that  ran 
into  standing  cars  on  side  track, 
though  switch  had  been  turned 
by  stranger  without  knowledge 
of   company 111.  145 

liable  to  conductor  injured  at  end 
of  route  by  following  car  crush- 
ing him  when  it  went  ahead 
^instead  of  backing  because  of 
handle  that  failed  to  fit,  and  was 
furnished  by  bam  man.  who 
was  a  vice-principal,  not  fellow- 
servant .- 111.  i6i> 

passenger  on  street  car  fright- 
ened by  electrical  display  at 
front  or  by  the  motion  ot  the 
car  and  jumping  off  not  negli- 
gent and  company  liable  for 
death Iowa,  ^5 

motorman  not  negligent  in  start- 
ing car  before  passenger  seated 
and  company  not  liable  for  in- 
jury to  passenger  who  fell 
against  seat. . .« Ky.  248 

liable  for  death  of  gas  com- 
pany's lineman  killed  by  elec- 
tricity from  trolley  wire  raised 
towards  gas  compansr's  wire  by 
car  approaching  point  where  the 
lineman  was  on  a  pole... Mass.    15 

passenger  after  signaling  street 
car  that  projected  over  rail 
standing  so  close  that  he  was 
struck  by  the  car  was  guilty  of 
negligence  that  precluded  recov- 
ery  Mass.  274 

liable  to  passenger  on  car  struck 
by  missile  thrown  at  motorman 
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Street  ^^XkSO^A.  — continued, 

by  conductor  on  a  passing  car. . 

Mass.  281 

it  was  not  negligence  as  matter 
of  law  for  a  driver  of  a  team 
to  allow  them  so  near  track 
that  a  street  car  going  in  isame 
direction  collided  with  them . . . 

Mass.  303 

liable  to  boy  injured  by  contact 
with  broken  telephone  wire 
that  was  pressed  upon  com- 
pany's uninsulated  wire  by  limb 
of  tree  broken  night  before 
accident Micb.    21 

motorman  on  street  car  that  ran 
away  on  a  down  grade  and 
familiar  with  sand  boxes  and 
the  use  thereof  assumed  the 
risk  of  injury  when  the  car  ran 
off  the  track Mich.  328 

a  presumption  of  negligence  arises 
from  the  derailment  of  a  street 
car  causing  injury  to  a  passen- 
ger, but  when  evidence  shows 
that  it  might  have  been  not  due 
to  negligence  in  the  absence  of 
affirmative  evidence  a  verdict 
should  be  given  for  the  com- 
pany  Neb.  358 

not  liable  for  injury  to  passenger 
who  jumped  from  street  car 
when  frightened  by  explosion  of 
torpedoes  placed  on  rails  by 
stranger Neb.  366 

conductor  thrown  from  trolley  car 
in  derailment  due  to  bad  track 
did  not  assume  risk  and  com- 
pany liable N.  J.  371 

pedestrian  halting  as  car  ap- 
proached and  then  proceeding 
as  car  slackened  and  struck  by 
car  that  again  was  speeded  not 
negligent  as  matter  of  law,  and 
company  liable  when  prqof  lack- 
ing in  plaintiff's  evidence  was 
supplied  by  it N.  J.  382 

pa c^f*^ '•**'•  ♦•«'nT» minor  o"  r'lnntTHj 
board  of  street  car  when  told 
of  danger  and  struck  and  killed 


Street  Railroad  —  continued, 

by  pole  near  track  assumed  the 
risk Pa.  501 

passenger  not  guilty  of  negligence 
per  se  in  standing  on  running 
board  of  crowded  car  and 
whether  car  was  proceeding  as 
usual  when  he  fell  off  was  for 
the  jury R.  I.  502 

not  liable  for  death  of  pitman 
under  street  car  changing  the 
system  from  underground  to 
overhead  and  shocked  by  touch- 
ing wires  when  conductor  failed 

to  remove  trolley  pole 

U.  S.  Sup.  627 

Streets. 

storekeeper  not  liable  to  customer 
for  injury  from  fall  of  bale  of 
oakum  on  him  when  approach- 
ing store  along  driveway. .  .Cal.    74 

owner  of  building  liable  to  pedes- 
trian injured  by  tripping  on 
large  nail  projecting  from 
planks  placed  by  independent 
contractor  to  admit  approach  of 
teams  on  sidewalk Cal.    85 

city  liable  for  damages  by  water 
thrown  upon  abutting  owner's 
premises  made  lower  by  a  street 
improvement   Ind.  202^ 

city  not  liable  to  person  chasing 
his  cow  in  street  and  running 
against  guy  wire  fastened  to  a 
stake Iowa,  219 

pedestrian  while  passing  building 
struck  by  window  cap  that  fell 
therefrom  entitled  to  show  the 

infirm  fastening  of  the  cap 

Iowa,  223 

pursuit  by  servant  of  escaped 
chicken  that  flew  against  plain- 
tiffs window  and  broke  it  not 
result  to  be  anticipated  and 
master  not  liable Iowa,  230 

owner  of  three-horse  truck  being 
driven  on  left-hand  side  of  high- 
way colliding  with  approaching 
one-horse  buggy  liable  for  the 
injury Md.  266 
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streets  —  continued, 

owner  of  automobile  liable  for 
injury  to  driver  of  horse  that 
was  frightened  and  kicked  and 
broke  driver's  leg Mass.  285 

owner  of  automobile  that  ran  into 
person  about  to  board  street  car 
liable  for  the  injuries  inflicted, 
though  automobile  might  have 
been  seen Mass.  285 

master  liable  for  injury  to  child 
struck  by  cake  of  ice  that  em- 
ployee let  fall  while  carrying  it 
on  the  street  and  child's  cus- 
todian not  negligent Mass.  298 

whether  a  pedestrian  at  a  crossing 
struck  by  a  caboose  that  was 
suddenly  struck  and  backed 
against  by  an  engine  was  negli- 
gent was  for  the  jury Mich.  325 

whether  it  was  negligence  for  an 
automobile  to  be  run  in  the  dark 
without  displaying  a  headlight 
and  that  frightened  a  horse  and 
threw  out  his  driver  was  for  the 
jury Mich.  336 

city  not  liable  to  person  who 
stepped  on  coal-hole  cover  par- 
tially removed  because  of  want 
of  fasteners  and  who  fell  down 
excavation Neb.  354 

pedestrian  halting  as  car  ap- 
proached and  then  proceeding 
as  car  slackened  and  struck  by 
car  that  again  was  speeded  not 
negligent  as  matter  of  law,  and 
company  liable  when  proof  lack- 
ing in  plajntifTs  evidence  was  ** 
supplied  by  it N.  J.  382 

boy  on  street  struck  by  team  not 
negligent  as  matter  of  law  in 
failing  to  look  before  running 
towards  the  wagon N.  J.  384 

telephone  company  liable  for 
death  of  boy  trespasser  in  cross- 
ing an  open  field,  killed  by 
touching  guy  wire  that  broke 
after  being  charged  with  elec- 
tricity from  electric  light  wire 
located  under  guy  wire...N.  J.  389 


Streets  —  continued^ 

person  breaking  leg  against  pile 
of  lumber  while  escaping  from 
runaway  horse  frightened  by 
team  striking  hub  of  attached 
wagon  entitled  to  damages 
against  owner  of  team N.J.  393 

village  not  liable  for  death  of 
pedestrian  who  touched  broken 
telephone  wire  hanging  near 
sidewalk  and  that  had  become 
charged  from  electric  light  wire. 

N.  Y.  416 

written  notice  to  city  describing 
avenue  where  defect  was  located 
about  half-way  between  two 
intersecting  streets N.  Y.  426 

where  a  person  on  a  street  near 
a  park  where  city  was  giving  a 
display  of  fireworks  was  struck 
on  head  by  descending  rocket 
and  lost  one  eye  a  dismissal  of 
complaint  was  error N.  Y.  441 

a  section  of  a  charter  declaring 
no  action  could  be  maintained 
for  personal  injuries  unless  writ- 
ten notice  was  given  of  presence 
of  snow  and  ice  and  failure  to 
remove  same  by  city  within 
reasonable  time  was  unconsti- 
tutional  N.  Y.  466 

passenger  remaining  on  running 
board  of  street  car  when  told  of 
danger  and  struck  and  killed  by 
pole  near  track  assumed  the 
risk Pa.  501 

note  of  recent  cases  of  injuries 
from  electricity 508-520 

a  telephone  company  placing  its 
poles  so  near  traveled  portion 
of  highway  that  a  person  on  a 
wagon  with  his  feet  extending  a 
foot  from  the  side  is  injured  by 
contact  with  a  pole  is  liable  for 
the  injury Pa.  520 

railroad  company  not  bound  to 
construct  a  fence  so  strong  as 
to  withstand  pressure  of  crowd 
of    trespassers    who    came    on 
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StF66tS  — ^  continued^ 

premises  and  pushed  fence  over 
on  pedestrian  on  sidewalk.. Pa.  5j8 

customer  approaching  store  door 
injured  by  slipping  on  sloping 
pavement  entitled  to  damages 
from  storekeeper  and  testimony 
of  one  used  to  laying  pavements 
as  to  its  dangerous  character 
was  proper R.  I.  540 

city  not  liable  for  injury  to  bicy- 
clist from  riding  over  depres- 
sion in  sidewalk Utah,  562 

railroad  company  switching  cars 
and  using  track  of  other  com- 
pany  in   street   not   liable   for    , 
injury  to  vehicle  by  wheel  drop- 
ping into  hole  in  the  track 

Wash.  574 

Swltehman. 

evidence  that  switchman  crossing 
track  in  front  of  slowly  moving 
train  was  struck  by  it  and  that 
defective  blocking  was  cause, 
not  sufficient  to  sustain  judg- 
ment when  he  might  have  slipped 
on  icy  ground  or  attempted,  to 
mount  car Iowa,  213 

Telegram. 

undisclosed  principal  may  main- 
tain action  for  damages  for 
delay  in  sending  telegram  that 
was  sent  by  his  agent Ga.  135 

Telephone  Company. 

liable  for  death  of  boy  trespasser 
in  crossing  an  open  field  killed 
by  touching  guy  wire  that  broke 
after  being  charged  with  elec- 
tricity from  electric  light  wire 
located  under  guy  wire...N.  J.  389 

Telephone  Wire. 

telephone  company  not  liable  to 
person  receiving  shock  from 
wire  in  pump  house  where  he 
was  combing  his  hair  with 
metallic  brush  during  thunder 
storm Wis.  612 


Tenant. 

owner  of  building  wherein  gaso- 
line and  kerosene  were  stored  in 
violation  of  statute  liable  to 
tenant  of  greenhouse  that  was 
wrecked  by  an  explosion  in 
adjacent  building Mass.  294 

landlord  retaining  control  of  halls 
and  stairs  liable  to  one  of  sev- 
eral tenants  using  them  in 
common  for  injury  from  fall  on 
stairway N.   J.  383 

visitor  of  tenant  entitled  to  re- 
cover damages  from  landlord  . 
of  premises  that  had  only  one 
water  closet  for  all  tenants  and 
was  defective  and  injured  the 
visitor N.   J.  38$ 

Theatre. 

• 

a  purchaser  of  reserved  seats  in 
a  theatre  being  unable  to  obtain 
them  and  refusing  others  and 
then  invited  outside  cannot 
maintain  action  of  trespass  and 
for  inconvenience  and  mortifi- 
cation  Pa.  496 

Ticket. 

whether  the  ejectors  of  a  patron 
of  a  race  course  were  defend- 
ant's employees  or  of  a  detective 
agency  was  for  the  jury,  and  a 
judgment  for  plaintiff  was 
affirmed Cal.    72 

ticket  of  admission  to  a  show, 
though  a  revocable  license  at 
common  law,  may  be  modified 
by  statute Cal.    72 

a  purchaser  of  reserved  seats  in 
a  theatre  being  unable  to  obtain 
them  and  refusing  others  and 
then  invited  outside  cannot 
maintain  action  of  trespass  and 
for  inconvenience  and  mortifi- 
cation  Pa.  496 

Traek. 

railroad  company  switching  cars 
and  using  track  of  other  com- 
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Traek  —  continued. 

pany  in  street  not  liable  for 
injury  to  vehicle  by  wheel  drop- 
ping into  hole  in  the  track. . . . 

Wash.  574 

Trespass. 

amount  of  damages  recoverable 
for  destruction  of  springs  and 
support  of  surface  by  mining 
operations  is  the  permanent 
depreciation  of  the  farm. . .  .Pa.  527 

railroad  company  not  bound  to 
construct  a  fence  so  strong  as 
to  withstand  pressure  of  crowd 
of  trespassers  who  came  on 
premises  and  pushed  fence  over 
on  pedestrian  on  side  walk..  Pa.  538 

Trespasser. 

company  not  liable  to  child  es- 
caping from  parent's  house  to 
company's  lot  and  burned  by 
falling  into  hot  soot  dumped 
there  by  company Conn.  102 

railroad  company  not  liable  for 
act  of  conductor  in  striking  per- 
son who  persisted  in  boarding 
train  as  it  started  and  who  had 
neither  ticket  nor  fare Mich.    24 

railroad  company  not  liable  for 
death  of  child  found  on  track 
in  yard  after  cars  had  been 
shunted  over  the  spot. . .  .Minn.  342 

telephone  company  liable  for 
death  of  boy  trespasser  in  cross- 
ing an  open  field,  killed  by 
touching  guy  wire  that  broke 
after  being  charged  with  elec- 
tricity from  electric  light  wire 
located  under  guy  wire...N.  J.  389 

whether  act  of  watchman  guard- 
ing trout  pond  in  shooting  tres- 
passer who  was  poaching  was 
within  scope  of  enip]03rment 
was  for  jury N.  Y.  445 

whether  act  of  deputy  sheriff 
guarding  railroad  grounds  in 
shooting  boy  after  chasing  him 
outside  was  within  scope  of 
employment  was  for  jury.N.  Y.  448 


Trespasser  —  continued, 

railroad  company  not  liable  for 
death  of  trespasser  whose  body 
found  at  point  some  distance 
from  place  of  ejection  from 
train Utah,  560 

^arianee. 

allegations  that  divers  bones  were 
broken  not  at  variance  with 
proof  of  broken  leg  and  injured 
elbow ^ 111.  14s 

Vehlele. 

owner  of  three-horse  truck  being 
driven  on  left-hand  side  of  high- 
way colliding  with  approaching 
one-horse  buggy  not  liable  for 
the  injury Md.  266 

Verdiet 

railroad  company  liable  for  in- 
jury to  section  hand  directed 
to  go  between  cars  to  couple 
them  and  run  over  by  other 
cars  being  backed  against  them, 
and  verdict  for  $9,450  not  ex- 
cessive  Ore.    4D 

VesseL 

a  vessel  striking  another  vessel 
sunk  only  a  few  hours  before 
was  not  a  collision  within  the 
meaning  of  an  insurance  policy. 

Mass.    is> 

Vestibuled  Car. 

railroad  company  that  failed  to 
keep  vestibule  doors  closed  be- 
tween stations  liable  for  injury 
to  child  that  jell  off  the  train. . 

Minn.  34S 

Vlee-prinelpal. 

street  railroad  company  liable  to 
conductor  injured  at  end  of 
route  by  following  car  crushing 
him  when  it  went  ahead  instead 
of  backing  because  of  handle 
that  failed  to  fit,  and  was  fur- 
nished by  bam  man,  who  was 
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Ylee-prinelpal — conHnued, 

a  vice-principal,  not  fellow- 
servant. 111.  i6o 

delay  of  foreman  in  ordering  re- 
moval from  track  of  hand  car 
that  fell  on  section  hand  while 
he  and  others  were  carrying  it, 
not  proximate  cause  of  injury. 

Iowa,  225 

foreman  ordering  servant  to  climb 
pole  was  vice-principal,  and 
whether  company  was  liable  for 
injury  to  servant  from  electric 
wire,  current  not  cut  off,  was 
for  jury Kan.  238 

employer  who  ordered  employee 
to  throw  ice  pick  over  partition 
not  liable  to  another  employee 
struck  by  the  pick Mass.  276 

error  to  refuse  to  instruct  that  if 
subordinates  disregarded  orders 
of  master  mechanic  in  defend- 
ant's mill  and  caused  injury  to 
employee  by  clothing  being 
caught  by  set  screw  defendant 
would  not  be  liable N.  Y.  402 

railroad  company  liable  for  injury 
to  section  hand  directed  to  go 
between  cars  to  couple  them  and 
run  over  by  other  cars  being 
backed  against  them,  and  ver- 
dict for  $9,450  not  excessive 

Ore.    40 

superintendent  who  should  have 
attended  to  turning  off  electric 
current  from  wires  lineman  was 
repairing  was  not  fellow-ser- 
vant and  the  questions  of  negli- 
gence that  caused  lineman's 
death  were  for  the  jury. . .  .Wis.  607 


Waiting  Room. 

passenger  going  to  station  and  en- 
tering dark  waiting  room  opened 
by  stranger  having  a  key  and 
injured  by  stepping  into  hole  in 
floor  entitled  to  damages  and 
judgment  against  con\pany  af- 
firmed  111.  156 

Warning. 

railroad  company  not  liable  for 
death  of  employee  struck  by 
engine  that  approached  without 
warning  while  he  was  shoveling 
snow  in  yard Mass.  277 

employee  in  defendant's  steel 
chipping  shop  crushed  while 
passing  between  two  cars  that 
had  to  be  separated  to  allow 
employees  to  pass  and  that  at 
the  time  were  being  coupled  by 
an  engine,  not  guilty  of  con- 
tributory negligence « . .  Pa.    44 

Water. 

city  liable  for  damages  by  water 
thrown  upon  abutting  owner's 
premises  made  lower  by  a  street 
improvement Ind.  202 

Witness. 

instruction  that  if  jury  believed 
plaintiff's  general  reputation  for 
truth  was  bad  they  could  disre- 
gard his  testimony,  but  need 
not,  was  proper Iowa,  219 

evidence  of  deceased  witness 
taken  at  second  trial  cannot  be 
impeached  by  showing  incon- 
sistencies with  testimony  taken 
at  first  trial Neb.  358 
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